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'  i.— Leases,  p.  1. 

Diyifidoii.  of  subject.     I.  2'he  nature  of  a  lecuey  the  differt^it  kinds  of  leoM- 
hoid   ^aiates  or  tenancies,  and  hotv  they  are  created.    Definition  of  a 
lease,   1.    Lease  for  a  term  of  years,  1.    Tenancy  from  year  to  year,  2. 
Tenajxcy  at  will,  2.    Tenancy  from  year  to  year  was  originally  a  tenancy 
at  ivxLL,  2.    Tenancy  on  sufferance,  2.    Lease  for  more  than  three  years 
must;    "be  by  deed,  2.    Tenancy  from  year  to  year,  how  created,   2. 
Lessee    holding  over  and  paying  rent  becomes  tenant  from  year  to 
ye»z*»  2.    Listrument  yoid  as  a  lease  may  be  sued  on  as  an  agreement,  3. 
Biglits  and  obligations  of  parties  under  an  agreement  for  a  lease,  3. 
Option,  to  yearly  tenant  to  have  a  lease,  how  long  it  continues,  3. 
Effect  of  agreement  by  landlord  not  to  turn  out  tenant  so  long  as  ho 
pays  the  rent,  4.    Mortgagor  in  possession,  the  nature  of  his  tenancy,  4. 
^'    The  rent  reserved  on  leases  and  the  remedies  for  its  recovery.    Bent,  4. 
Bight  of  distress  may  be  exercised  for  six  years,  if  lease  continues,  and 
if  it    has  determined,   for  six  months  afterwards,  5.    Executors  of 
landlord  have  same  right  of  distress,  5.    Preferential  right  of  landlord 
over  ordinary  creditors,  5.    Eight  of  landlord  to  seize  goods  fraudulently 
r^nioved,  5.    If  tenant  is  bankrupt,  right  of  distress  limited  to  one 
year's  rent,  5.    Distress  for  rent  due  from  company  which  is  being 
wouix^  up  cannot  be  made  without  consent  of  Court,  6.    Li  what  cases 
leave   -^^jji  -[y^  given,  6.    In  agricultural  holdings  right  of  distress 
*"^*^  to  one  year,  6.    What  goods  may  be  distrained,  6.    Things 
P^^^^cted  from  distress,   6.    Law   of   Distress  Amendment  Act,   7. 
ItoigB  protected  by  Agricultural  Holdings  Act,  7.    Appraisement,  7. 
.  ®   by  auction,   7.      Replevy,   7.      Certified   bailiff  only  can  levy 
-^^"^sa,  7.    Lodgers'  goods  protected  against  distress,  7.    Rent  may 
^^^^^overed  for  six  years  by  action  on  covenant,  8.    No  apportionment 
°  '^^t  by  the  common  law,  8.    Statutes  as  to  apportionment,  8.    Rents 
^^^crue  from  day  to  day,  and  be  apportionable,  8.    Apportioned  part 
^    ^"^Ut  to   be  payable  when  next  entire   portion  becomes  due,   9. 
^^^  to  have  same  remedies  for  apportioned  parts  as  for  entire 
^^oixQ^  9.    Proviso  as  to  rents  reserved  in  certain  cases,  9.    Construc- 
^  of  the  Act,  9.    Application  of  Act  to  an  assignment  of  lease,  as 
^^^'^  the  current  rent,  10.    The  term  **  dividends  "  includes  bonuses, 
*»  payable  out  of  revenues  of  public  companies,  but  not  private 
^^^^erahips,  10  n.     m.    The  covenants  usually  inserted  in  leases  in 
*»«tioj|  ^  rcUea  and  taxeSy  and  the  preservation,  r^Kiir  and  insurance  of 
^  ^^ised  property.    What  are  usual  covenants  in  a  lease,  10.    Bates 
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and  taxeSy   10.    Qenoral  covenant  to  pay  rates  and  taxes,  without 
exception,  includes  sewers'  rate  and  land  tax,  but  not  the  landlord's 
property  tax,  11.    Nor  tithe  rent-charge,  11.     Nor  to  charges  thrown 
by  Act  of  Parliament  on  the  owner,  but  secuSy  if  the  covenant  extends 
in  terms  to  all  assessments  and  charges  imposed  on  the  landlord  in 
respect  of  the  premises,  11.     The  preservation y  repair y  and  insurance  of 
the  demised  property y  11.     Tenant  liable  for  actual  waste,  if  there  is  any 
injury  to  the  inheritance,  12.    Action  may  be  brought  by  reversioner, 
12.     Liability  of  tenant  for  life  or  for  years  or  at  will,  or  from  year  to 
year,  as  to  repairs,    12.     Construction  of  covenants  to  repair,    13. 
Measure  of  damages  on  breach  of  covenant  to  repair,  13.    No  warranty 
by  landlord  as  to  condition  of  unfurnished  house,  13.     SecuSy  when 
house  is  lot  furnished,  14.    Liability  of  tenant  in  case  of  fire,  14.     In 
absence  of  stipulation,  lessee  not  bound  to  rebuild  in  case  of  firo,  but 
he  must  do  so  under  general  covenant  to  repair,  14.     In  absence  of 
stipulation  lessee  liable  to  rent  although  house  has  been  burnt  down,  14. 
Proper  form  of  covenant  by  lessee  for  insurance,  15.     Construction  of 
covenant,  15.     Covenants  to  insure  in  imderlease,  15.    Where  lessee 
does  not  insure,   damage  by  fire  should  be  excepted  from  general 
covenant  to  repair,  15.     Covenants  in  farm  leases,  15.     IV.  Covenants 
restrictive  of  the  use  of  the  demised  property y  and  covenants  against  assign- 
ment  or  underletting  without  the  lessor* s  consent.     Covenant  not  to  carry 
on  trades,   16.     Covenant  not  to  assign  or  underlet  without  lessor's 
consent,  16.     Construction  of  s:uch  a  covenant,  16.  Underlease  not  a 
breach  of  covenant  against  assignment,  17.    Assignment  by  one  joint 
tenant  to  the  other,  17.    Covenant  not  to  assign,  &c.,  cannot  be  insisted 
on,  under  an  open  contract,  17.     Buns  with  the  land,  17.    Measure  of 
damages  on  breach  of  covenant,  17.     V.  The  condition  of  re-entry y  and 
the  relief  afforded  hy  equity  against  a  forfeiture  thereunder.     Proviso  for 
re-entry,  18.     Cannot  be  insisted  on  under  open  contract,  18.     Demand 
of  rent  necessarj'-  at  common  law,  18.     Forfeiture  waived  by  acceptance 
of  rent  with  notice,  19.     Equity  will  relieve  against  forfeitiire  for  non- 
payment of  rent,  19.    Pormerly  Court  had  no  jurisdiction  to  relieve 
against  forfeiture  for  breaches  of  covenant,  19.     Jurisdiction  conferred 
by  recent  Act,   19.     Restrictions  on  and  relief  against  forfeiture  of 
leases,  19.     Lessor  may  apply  to  Court  for  relief,  20.     Definition  of 
term  lease,  20.    Exceptions,  20.    No  relief  under  Act  in  case  of  an 
agreement  for  a  lease,  21.     VI.  The  effect  of  alienation  by  the  lessor  or 
lessee  as  regards  the  rent  and  the  covenants  and  conditions  of  the  lease. 
Eent  follows  reversion,  and  is  apportionable  on  a  partial  alienation,  21. 
Benefit  and  liability  under  covenants  and  conditions  made  to  pass  with 
reversion  by  statute,  21.     On  alienation  of  reversion  of  part  of  demised 
land,  condition  of  re-entry  for  non-payment  of  rent  is  available  for 
apportioned  pai*t,  22.     But  until  recent  Act  condition  was  gone  as 
regards  breach  of  covenants  except  where  lessee  himself  was  alienee,  22. 
Rent  and  benefit  of  lessee's  covenants  and  condition  of  re-entry  to  run 
with  reversion,   22.      Obligation  of  lessor's  covenants  to  run  with 
reversion,   22.    Apportionment  of  conditions  on  severance,  &c.,  23. 
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Duinpor's  case,   23.    Law  established  by  Dumpor's  case  altered  by 
22  &  23  Vict.  c.  35  . .  23.     Mortgagor  in  possession  may  sue  for  rent,  24. 
Whether  lessor  can  assign  right  of  entry  already  accrued,  24.    Effect 
of  destruction  of  mesne  reversion,  24.     8  &  9  Vict.  c.  106,  s.  9 . .  24. 
Original    lessee  remains  liable   to  covenants   after   assignment,   and 
may    be    sued  by  grantee   of  reversion,  25.     VII.  By  what  modes, 
otherwise  than    by  forftiturey  a  tenancy  may   he   determined^  and   the 
rights  of  the  parties  at  the  determination  thereof  y  as  regards  emblements, 
fixtures,    compensation  for    improvements,   and    other    matters.     Lease 
for    term   determines    by    effluxion   of    time,    25.      Notice    to    quit 
necessary  to  determine  tenancy  from  year  to  year,  25.     Executors  of 
tenant  entitled  to  notice  to  quit,  26.    Notice  to  quit  primd  facie  waived 
by  acceptance  or  demand  of  rent,  26.    What  notice  necessary  under 
Agricultural  Holdings  Act,  26.     Tenancy  at  will,  how  determined,  26. 
Tenancy  on  sufferance,  how  determined,  26.     Surrender,  27.     Express 
surrender  must  be  by  deed,  27.     Surrender  at  law,  27.     Consent  of 
original  tenant  to  new  lease  may  bo  implied,  27.     Effect  of  disclaimer 
by  trustee  of  bankrupt  lessee,  28.     Trustee  may  not  disclaim  without 
leave  of  Court  except  in  certain  cases,  28.     Court  may  vest  disclaimed 
property  in  any  person  interested  or  under  liability  in  respect  of  it,  28. 
In  what  cases  a  lease  may  be  disclaimed  without  leave  of  the  Court, 
28  n.     Where  the  bankrupt  is  the  original  lessee  all  remedies  of  the  lessee 
remain  in   force   until  disclaimer,    29.    Where  .  the  bankrupt  is  an 
assign    remedies   of   lessor  against   original  lessee  remain  in   force 
after  disclaimer,    29.      The   mortgagee    by    demise   or  under  lessee 
may  have  a  vesting  order,   but  if  he  declines,  mortgage  or  under- 
lease will  cease,  29.     Leases  may  be  renewed  without  surrender  of 
underleases,  30.    Tenant  holding  over  after  demand  of  possession,  to 
pay  double  annual  value  of  premises,  29.     Tenant  holding  over  after 
expiration  of  his  notice  to  quit,  to  pay  double  rent,  30.     Holding  over 
must  be  contumacious,  30.     What  damages  may  be  recovered  against 
tenant  holding  over,  31.     Emblements,  31.     On  death  of  landlord  en- 
titled for  life,  tenancy  continues  up  to  end  of  current  year,  31.  Law  of 
emblements  applies  between  heir  and  executors,  32.     Fixtures,  general 
law  as  to,  32.     Exception  in  case  of  trade  and  ornamental  fixtures,  32. 
Agricultural  fixtures,   32.    Tenant's  fixtures,    when    they  must   be  '. 
removed,  33.    Effect  of  disclaimer  by  trustee  of  bankrupt,  as  regards 
right  to  remove  fixtures,  34.     Covenant  as  to  fixtures,  34.     Agricultu- 
ral Holdings  Act,  1875 . .  35.     Outgoing  tenant  to  be  allowed  compen- 
sation for  improvements  falling  within  three  classes,  36.     Principle  on 
which  compensation  is  to  be  assessed,  36.     Act  does  not  apply  to 
improvements  made  before  its  commencement  with  exceptions,  36. 
Landlord's  consent  necessary  to  improvements  of  the  first  class,  36. 
Notice  to  be  given  to  landlord  of  intention  to  execute  improvement  of 
second  class,  36.     Compensation  under  agreement  for  improvements  of 
third  class  may  be  substituted  for  that  under  Act,  37.     Compensation 
in  case  of  current  tenancies,  37.    Procedui'e  where  compensation  is 
claimed^  37.    Eestriction  in  respect  of  improvements  by  tenant  about 
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to  quit,  38.  Tenant  may  not  contract  himself  out  of  right  to  compensa- 
tion, 38.  Landlord  may  resume  possession  of  part  of  holding  for  cer- 
tain purposes,  38.  Tenant's  property  in  fixtures,  machinery,  &c.,  38. 
Ylli.  Leases  under  powers.  Powers  of  leasing  usually  conferred 
by  settlements,  39.  Defective  execution  of  power  of  leasing  when 
remedied,  39.  Stat.  12  &  13  Vict.  c.  26..  39.  Stat.  13  &  14  Vicfc. 
c.  17  . .  39.  Acts  to  authorise  leases  of  settled  estates  now  consolidated, 
40.  Act  of  1877  enables  tenants  for  life,  &c.,  to  grant  leases  without 
any  application  to  the  Court,  40.  Construction  of  similar  clause  in  for- 
mer Act,  41.  High  Court  of  Justice  may  authorise  leaaes,  41.  Power 
of  leasing  conferred  by  Settled  Land  Act,  41.  Under  mining  lease  por- 
tion of  rent  to  be  capitalised,  42.  Notice  of  intended  lease  must  be 
given  to  trustees,  42.  Power  how  to  bo  exercised  when  tenant  for  life 
is  an  infant  or  married  woman,  42.  Powers  of  Act  are  cumulative,  42. 
Advantage  of  exercising  power  in  Act  of  1877  in  some  cases,  42.  Open 
mine  may  be  leased  without  capitalising  rent,  42.  Act  applies  to  pro- 
perty held  on  trust  for  sale,  42.  Leasing  power  of  mortgagor  and  of 
mortgagee  in  possession,  42.  Leases  by  ecclesiastical  persons  and 
bodies,  43.  IX.  Other  matters  relating  to  leases.  Lessee  estopped  from 
disputing  his  landlord's  title,  but  may  show  that  it  has  expired,  44. 
Estoppel  applicable  to  action  for  trespass,  44.  Implied  covenant  for 
quiet  enjoyment,  44.  Eestrained  by  the  express  covenant,  45.  What 
persons  are  deemed  to  claim  under  lessor,  45.  Tenant  is  bound  not 
to  confound  boundaries,  45.  Practice  as  to  preparation  of  leases,  46. 
X.  Stamps  on  Leases  and  Agreements  for  Leases,  46. 

2. — Trustees,  p.  161. 

Division  of  subject.     I.  The  nature  of  a  trust  and  the  different  kinds  of 
trusts.    Definition  of  a  trust,  161.     Bare  trust,  161.     Active  trust,  162. 
How  an  active  trust  may  become  a  bare  trust,  162.     Election,  162. 
Bare  trustee  as  the  term  is  used  in  recent  Acts,  162.    Express  and  con- 
structive trusts,  163.     What  is  an  express  trust,  163.     Instances  of 
implied  or  constructive  trusts,  163.     Against  whom  a  trust  may  bo 
enforced,  164.     On  death  or  disclaimer  of  trustee  appointed  by  will 
legal  estate  descends  to  heir,  subject  to  trust,  164.     II.    The  transmis^ 
sion  of  powers  and  trusts.    Power  when  exercisable  by  survivors,  164. 
Trusts  follow  the  estate,  165.     Trustee  cannot  delegate  trust  by  act 
inter  vivos,  except  under  power  to  appoint  new  trustees,  165.     Deviseo 
of  trustee  can  execute  trust  if  word   "assigns"   is  used;    if    word 
*'  assigns  "  is  omitted,  held  in  some  cases  that  he  cannot,  165.     Decision 
of  Jessel,  M.B.,  in  favour  of  devisee  notwithstanding  absence  of  word 
**  assigns,"  166.     M.B.'s  decision  doubted  by  L.  Justices,  167.     Ques- 
tion still  doubtful,  167.    By  recent  Act  trust  estate  devolves  on  personal 
representatives  of  deceased  trustee,  167.     But  not  a  power  unaccompa- 
nied by  any  estate,  168.    Heir-at-law  on  whom  legal  estate  devolves  by 
reason  of  death  or  disclaimer  of  trustees  cannot  exercise  trusts  involving 
discretion,  168.  m.  The  powers  and  duties  of  trustees  for  sale.    Duties 
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of  trustees  for  sale  as  to  price  and  mode  of  sale,  168.  As  t6  conditions 
of  sale,  169.  Eeserved  biddings,  169.  Powers  conferred  on  trustees  for 
sale  by  Conveyancing  Act,  1 88 1 ...  1 69.  Trust  for  sale  must  be  exercised 
in  accordanoe  with  conditions  prescribed,  170.  But  a  trust  to  sell 
within  a  given  time  may  be  exercised  afterwards,  170.  Sale  of  land 
without  timber,  or  surface  without  mines,  170.  Surface  and  minerals 
may  be  sold,  &c.,  separately  under  Settled  Land  Act,  171.  Unlimited 
powers  of  sale  in  a  settlement  valid,  171.  Such  powers  cease  when 
the  estate  vests  in  fee  simple  in  possession,  171.  Power  remains 
although  an  undivided  share  has  become  vested  in  possession,  172. 
Doctrine  does  not  apply  where  power  is  for  purpose  of  division,  172. 
Power  limited  in  terms  may  continue  after  property  has  become  vested, 
172.  Power  of  sale  where  it  authorises  a  mortgage,  172.  A  partition 
authorised  by  a  power  of  exchange,  but  not  by  a  power  of  sale,  173. 
Land  remains  real  estate  until  power  is  exercised,  173.  Trust  property 
may  be  sold  conjointly  with  other  property,  173.  Contract  if  a  breach 
of  trust  not  enforced,  174.  Under  old  law  trustees  could  give  good 
receipts  in  certain  cases  only,  174.  How  money  to  be  paid  to  trustees, 
174.  Cases  in  which  trustee  may  appoint  a  solicitor  or  banker  as  his 
agent  to  receive  money,  175.  Executor's  receipt  for  proceeds  of  chattels 
real,  175.  Trusts  or  powers  of  sale  vested  in  trustees  of  settled  land  are 
subordinate  to  powers  of  tenant  for  life  under  Settled  Land  Act,  175. 
IV.  Purchases  by  a  trustee  from  himself  and  his  co-trustees j  or  from  his 
cestui  que  trust.  Trustee  for  sale  cannot  buy  from  himself,  176.  Court 
will  sometimes  authorise  purchase  by  trustee,  176.  Purchases  by 
trustee  from  cestui  que  trusty  imder  what  circumstances  valid,  176. 
"Where  cestui  que  trust  takes  upon  himseU  management  of  trust  pro- 
perty, 177.  Sale  by  trustees  to  tenant  for  life  valid,  177.  Purchase 
by  bare  trustee  or  disclaiming  trustee,  good,  178.  Purchase  by  trustee 
at  auction  not  good  as  between  his  heir  and  next  of  kin,  178.  V.  The 
powers  and  duties  of  trustees  as  regards  the  investment  of  trust  money  and 
the  management  of  the  trust  property.  Up  to  1859,  £3  per  Cent.  Annui- 
ties the  only  authorised  investment,  179.  Power  extended  to  real 
securities.  Bank  Stock,  East  India  Stock,  &c.,  179.  Also  to  any  securities 
authorised  for  cash  under  control  of  Court,  1 79.  List  of  investments  now 
authorised,  179.  Power  of  investment  carries  with  it  a  power  to  vary  in- 
vestments, 180.  Provisions  of  Act  of  1888  as  to  investments  by  trustees, 
1 80.  Loans  by  trustees,  1 80 .  Liability  for  loss  by  reason  of  improper  in- 
vestments, 181.  Investment  on  mortgage  of  long  terms,  182.  Trustees 
may  waive  the  power  of  sale  in  a  mortgage,  182.  May  not  lend  on  contri- 
butory mortgages,  182.  Lending  on  personal  security,  182.  "Whether 
trustees  may  buy  redeemable  stock  above  par,  182.  Extent  of  liability 
of  trustees  in  case  of  loss  of  trust  fund,  183.  Where  executors  neglect 
to  convert  excess  of  income  of  unconverted  property  beyond  3  per  cent,  is 
capital,  183.  Terms,  if  trustees  make  unauthorised  investment,  183. 
Difference  between  tinistees  authorised  or  required  to  invest,  with  consent. 
184.  Trustee  may  insure  buildings,  184.  Extent  of  trustee*s  liability 
for  fraud  of  agent,  or  of  tradesman,  185.    Trustee  liable  for  fraud  or 
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neglect  of  solicitor,  in  "what  cases,  185.  Whether  a  tnistee  may  act  on 
a  surveyor's  report  as  to  value,  185.  Power  of  trustee  to  sell  real  estate 
improperly  purchased,  186.  Passive  trustee,  whether  entitled  to 
indemnity  ^m  active  trustee  who  has  committed  breach  of  trust, 
186.     Court  may  impound  interest  of  beneficiary  to  indemnify  trustee, 

186.  YI.  Disclaimer,    Disclaimer,  186.     What  is  acceptance  of  a  trust, 

187.  Probate  acceptance  of  trust,  187.    Revocation  of  one  office  does 
not  revoke  other,  187.    Position  of  heir  of  surviving  trustee  who  has  not 
disclaimed,  187.    Disclaimer  by  parol,  when  good,  187.    Consequences 
of  disclaimer,  188.   A  power  may  be  disclaimed,  188.   VII.  The  appoint- 
ment of  new  trustees,  and  the  powers  con/erred  by  statute  for  this  purpose. 
Power  to  appoint  new  trustees  conferred  by  Lord  Cran worth's  Act,  now 
repealed,  189.  Conveyancing  Act,  1881,  sec.  31 . .  189.   Section  32  .  .191. 
Cases  in  which,  independently  of  Act,  trustee  applying  to  Court  to  be 
discharged  will  be  allowed  costs,  191.     When  powers  can  be  exercised 
by  trustees  appointed  by  the  Court,  191.      Powers  of  new  trustees 
appointed  by  Court,  192.     Under  recent  Act  defects  in  existing  power 
of  appointing  new  trustees  are  supplied,    192.     Where  one  of  two 
trustees  disclaim,  the  other  may  retire  and  appoint  a  single  trustee, 
192.    Beneficiary  may  be  a  new  trustee,  193.     Consent  of  assign  of 
tenant  for  life  to  exercise  by  him  of  power  to  appoint  new  trustees,  not 
requisite,  193.    Trustee  becomes  unfit  by  bankruptcy,  193.     Expense 
of  appointments,  193.    Power  of  Court  to  appoint  new  trustees  imder 
Trustee  Act,  193.   And  under  Settled  Land  Act,  194.  YIII.  The  provisions 
of  the  Trustee  Rdief  Ads,     10  &  11  Vict.  c.  96  . .  194.     Cases  in  which 
trustees  are  justified  in  paying  money,  &c.,  into  Coiut,  194.    Money 
given  to  a  married  woman  may  be  paid  into  Court,  195.     Purchase- 
money  may  be  paid  into  Court  when  trustees  have  no  power  to  give  dis- 
charge, 195.   22  &  23  Vict.  c.  35,  s.  30  . .  196.   Originating  summons,  196. 
IX.  Miscellaneous  points  relating  to  trustees.     Duty  of  bare  trustee,  197. 
Conveyance  of  legal  estate  whore  trustee  disabled,  197.     Provisions  of 
Trustee  Act  as  to  vesting  orders,  197  n.     On  death  of  trustee,  fee  simple 
devolves  on  his  personal  representative,  198.    No  forfeiture  on  attainder 
of  trustee,  199.     Presumption  of  reconveyance,  199.     Eight  to  the 
possession  of  title-deeds,  200.    As  between  trustee  and  cestui  que  trust, 
200.     As  between  tenant  for  life  and  remainderman,  200.     As  between 
co-owners,  201.     Eenewal  of  lease  by  trustee  or  tenant  for  life  enures 
for  the  benefit  of  the  trust,  201.    Doctrine  applies  to  purchase  of  rever- 
sion, 202.     Duty  of  trustees  of  leaseholds  as  to  repairs,  202.     Trustee 
cannot  charge  for  professional  services,  202.     Mortgagee  in  possession 
is  a  trustee,  203.     Eule  not  confined  to  solicitors,  203.     Effect  of  clause 
authorising  trustee  to  charge  for  professional  services,  203.     When 
trustee  may  plead  Statute  of  Limitations,  203. 

3. — Husband  and  Wife,  p.  204. 

Division  of  subject :  I.  T'he  right  of  separate  property  con/erred  on  the  wife 
by  the  Married  JVomen^s  Property  Acts  and  the  interest  of  the  husband  in 
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lihn^i/ts^Artal  estcde,  chattth  real,  chaiieh  personal,  chosea  in  action y  and 
reverstonary  interests  in  personalty ,  twt  being  her  separate  property  by  virtue 
of  those  Acts  or  otherwise.    Effect  of  Acts,  205.     Woman  maiTied  since 
1882  entdtled  to  all  her  property  for  her  separate  use,  205.    Woman 
married    before  1st  January,   1883,  entitled  for  her  separate  use  to 
property  accming  in  title  after  1882 . .  205.     Woman  married  since 
9th  Ang^ust,  1870,  entitled  for  her  separate  use  to  certain  kinds  of 
property,  205.     A  married  woman  may  under  the  Act  dispose  of  pro- 
perty vested  in  her  as  a  trustee  or  executrix  without  her  husband's 
concurrence  and   without     acknowledging  the   deed,   semble,   205  n. 
Property  belonging  to  a  wife  in  reversion  before  the  Act  and  falling 
into  jjossession  afterwards,  not  within  the  Act,  205  n.     Married  woman 
entitled,    to  wages  and  earnings  in  separate  employment  since  8th 
August,    1870 .  .  206.      Wife  authorised  by  Act  of   1870    to  acquire 
separate  interest  in  certain  kinds  of  property,  206.     Deposits  in  banks, 
stock   in  the  funds,  &c.,  in  name  of  wife  on  1st  January,  1883,  to  bo 
deemed    her  separate    property,    206.      Stock,  &c.,   hereafter  trans- 
ferred,  &c.,  to  a  married  woman  to  be  for  her   separate   use,   207. 
Stock,    &c.,    standing   in  joint    names  of    wife    and    another,    207. 
Husband  need  not  join  in  transfers,  207.     Settlements  not  affected 
*^y    Act,  208.     Husband  surviving    wife  entitled  to   curtesy  in  land 
o*^    uiberitance,   and   to    administration    if   she  dies   intestate,    208. 
MgrUt    of    husband    married    before    1883    in    wife's    property    not 
vithin    Acts,     208.       Freeholds     and    copyholds,    208.       On     what 
poperty  curtesy  attaches,  208.    Copyholds,  209.     Husband's  interest 
"^    chattels  real    of  wife,    210.      Chattels  personal,   210.     Chases  in 
ociion^     210.  What  amounts    to    a    reduction    into    possession,    211. 
■c-ffect  of  judgment  at  law  or  decree  in  equity,  211.     What  is  not  a 
^^duction  into  possession,  211.    In  what  cases  husband  can  release  choses 
***  ^^ction  of  wife,  212.    Reversionary  interest  of  wife  cannot  be  reduced 
^to  possession  by  release  of  prior  interest,  212.      But  may  be  disposed 
®3ccept  in  certain  cases  by  husband   and  wife  together,  by  deed 
«no^ledged  by  latter,  213.    Marriage,  when  a  severance  of  joint 
'i^Ucy^  214.     II.  The  wife*  s  equity  to  a  settlement ,  in  respect  of  property 
^ing  to  her  during  the  coverture  not  subject  to  the  above-mentioned  Acts, 
-'^Uity  to  a  settlement,  what  it  is,  214.    Amount  to  be  settled  depends 
P^^  circumstances,  214.  Eelease  of  equity  to  a  settlement,  215.  Equity 
.   ^  ^^ttlement  does  not  attach  to  a  reversionary  interest,  215.     Wife's 
S*it  to  a  settlement  notwithstanding  she  may  be  living  separate,  216. 
~^Uxty^  how  far  it  attaches  to  life  interests,  216.     Settlement  made  by 
^^'^nd  in  consideration  of  wife's  fortune  bars  her  right,  216.     Cannot 
^    ^^Xizf  OTced  by  children,  216.   III.  Trmts  for  the  separate  use  of  a  married 
jj^^^^^n,  either  with  or  without  a  restraint  on  anticipation.     What  was 
Q^^^^«ary  before  recent  Act  to  constitute  a  trust  for  separate  use,  217. 
WvT^^^  where  gift  has  been  held  to  confer  separate  estate,  217.     Cases 
jj*  -^^^  *^®  contrary  has  been  held,  218.   Separate  estate  maybe  disposed 
^^^^^  wife,  219.    If  legal  estate  in  land  given  to  separate  use  of  wife  is 
^^^^  in  her,  she  can  convey  under  Vendor  and  Purchaser  Act,  semble. 
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219.     Reatraint  on  anticipation,  219.     Intorest  of  a  mairied  'woman 
may  be  bound  by  Court  notwithstanding  restraint  on  anticipation   and 
she  may  appoint  attorney,  220.      "What  amounts  to  a  restraint  on 
anticipation,  220.     Eestraint  on  anticipation  may  bo  annexed  to  corpus 
as  well  as  income,  221.     Restraint  on  anticipation  not  affected  by  Act 
of  1882 . .  222.      A  gift  for  separate  use  without  the  intervention   of 
trustees  makes  husband  a  trustee  until  wife  assents  to  the  destruction 
of  the  separate  trust,   222.     Separate  income  of  wife,  how   long   it 
remains  her  separate  propei-ty,  222.     Savings  of  separate  income,  223. 
PajTuent  of  income  to  husband  with  wife's  consent,  223.     A  trust  of 
income  for    separate    use    attaches    during    each    coverture    and     is 
suspended  during  discoverture,  223.     So  also  a  trust  of  corpus  for 
separate  use  comes  into  operation  on  marriage,  224.    What  acts  of  the 
wife  will  put  an  end  to  the  separate  trust,  224.     Her  contracts,  224. 
Wife's  right  to  furniture  settled  to  separate  use  against  husband's 
assignees,  225.     IV.  The  liahility  of  the  wift^s  separate  property  and  of 
the  husband  for  her  debts  and  engagements  contracted  during  the  coverture 
and  before  the  marriage  respectively.     Before  Act  of  1882,  a  maxried 
woman  might  contract  debts  to  be  paid  out  of  her  separate  property,  225. 
General  engagements,  226,     By  Act  of  1882,  wife  rendered  capable  of 
incurring  debts  and  liabilities  and  of  suing  and  being  sued  in  respect  of 
her  separate  property,  226.     General  engagements  do  not  prevent  sub- 
sequent alienation  of  separate  property,  227.     General  engagements 
could  not  before  the  Act  be  enforced  against  separate  property  sub- 
sequently acquired,  but  they  may  now,   227.     Property  over  wliich 
wife  has  general  power  of  appointment,  and  also  property  appointed 
under  general  testamentary  power,  liable  to  debts,  227.     Position  of 
husband  where  wife  executrix  before  recent  Act,  227.    Married  woman 
can  now  be  .trustee  and  executrix  and  liable  as  such,  228.     Ilusband 
not  liable  for  wife's  debts  contracted  after  marriage  unless  he  has  given 
her  authority,  228.     Authority  is  a  question  of  fact,  or  reasonable  pre- 
sumption according  to  circumstances,  228.     No  presumption  if  living 
separate  except  as  a  matter  of  necessity,  229.      Eight  of  person  wbo 
has  advanced  money  to  wife  for  necessaries,  229.     Before  Act  of  1870, 
hUiSband  was  liable  for  his  wife's  debts  contracted  before  marriage,  229. 
Act  of  1870  makes  wife  liable  in  respect  of  her  separate  property,  and 
husband  not  liable,  229.     Amendment  Act  of  1874  revives  husband's 
liability  to  extent  of  assets  acquired  from  wife,  230.     Provision  of  Act 
of  1882  as  to  liability  of  wife  for  her  ante-nuptial  debts,  230.     And  as 
to  liability  of  husband  for  same,  231.     Husband's  liability  ceases  on 
wife's  death,  231.     Eestraint  on  anticipation  a  protection  against  post- 
nuptial but  not  ante-nuptial  debts,  231.     V.  The  effect  of  desertion  or 
separation  as  to  the  wift^s  property  and  her  capacity  to  contract.    Deserted 
wife  may  now  obtain  order  to  protect  earnings,  232.    After  judicial 
sepai*ation,  wife  to  be  deemed /emc  sole,  as  to  property  and  for  purposes 
of  contract  and  of  suing  and  being  sued,  232.    And  also  as  regards 
property  belonging  to  her  as  executrix  or  trustee,  233.     Cases  to  which 
protecting  order  has  been  held  to  apply,  233.    Protecting  order  should 
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ineral,  234.  After  divorce  or  judicial  separation  Court  may  order 
g^^j^X^ment  for  benefit  of  innocent  party  and  children,  234.  After,  (but 
n.o'fc  «ifcer  judicial  separation,)  Court  may  alter  ante-niiptial  or  post- 
jj^-j^^-p-fcial  settlements,  234.  Power  of  wife  during  transportation  of 
li-OL»l>«"id,  234.  Conviction  of  husband  for  assault  of  wife  may  have 
effecsf:  of  judicial  separation,  235. 


4. — Settlements,  p.  236. 

DiTiLsioxx  of  subject.     I.  Marriage  seltUmenis  generally.     Trusts  for  pay- 

mexL'fc    of  income  during  lives  of  husband  and  wife,  236.     Practice  as  to 

laaxrx-xoge  settlements  not  likely  to  be  much  affected  by  recent  Act,  236  n. 

01>ser-Tation3  on  question  whether  the  wife  or  husband  should  have  first 

lif«    interest  in  wife's  property,  236  n.     Gifts  over  on  alienation  or 

ba.iiltniptcy,  &c.,  237.    Cases  in  which  such  gifts  over  are  valid,  237. 

Trxists  for  issue  after  decease  of  husband  and  wife,  238.     Maintenance 

cl&XLso  may  now  be  omitted,  239.     Provisions  in  recent  Act  as  to 

ma-TTxt^nanoQ  and  accumulation  of  surplus  income,  239.     Advancement 

claixso,  240.     Ultimate  trusts  in  default  of  issue,  240.     Possibility  of 

^"^orc^j,  how  it  affects  form  of  ultimate  trusts,  240^    Construction  of 

■^^^■^  •*umnarried"  in  ultimate  trust,  241.     Provision  for  settling  after- 

aoqxjired  property,  241.     Covenant  to  settle  property  to  which  wife  or 

hi^isli^nd  in  her  right  becomes  entitled  during  coverture  does  not  include 

property  vested  in  her  at  time  of  marriage,  unless  being  reversionary  it 

*®^*s  into  possession  during  covei'ture,  241.    In  what  cases  it  includes 

P''**P^iiy  accruing  in  reversion  during    coverture,   and   falling  into 

JJ^^^^^seion  afterwards,  242.    Covenant  extending  to  wife's  property  at 

^^®     of  marriage,   includes   reversion  falling   into    possession    after 

^^^i±vire,  242.     Includes  property  given  to  wife's  separate  use,  if  she  is 

^"^^xi^ntor,  242.    Does  not  operate  as  exercise  of  power,  243.    Does 

^      ^Pply  where  wife  is  restrained  from  disposing,  243.     Puts  wife  to 

^^^tion  if  an  infant,  243.     Does  not  include  property  acquired  after 

^^*'tiire,   244.     Covenant  does  not  apply  to  legacy  accruing  under 

^^^^  33  of  Wills  Act,   qucerey  244.     Power  to  wife  to  appoint  to 

J*^^J**^  husband  and  issue  of  future  marriage,  244.     Sometimes  the 

^^^*i^l  trust  is  for  children  by  any  marriage,  245.     Form  of  settle- 

™^^^      of    land    where   children    are   to    take    equally,    245.     Strict 

*^^Xiaent,    245.       Powers   of   leasing,    sale,    &c.,    generally  intro- 

,^^^^      into    settlements    before    recent    Act,    245.       Powers    given 

^      ^^ttled   Land   Act   to    a    tenant    for    life,    246.      How    capital 

iXfi^  arising  under  Act  may  be  applied,  246.    Money  may  be  spent 

^^^^provements  under  Act,  247.    Tenant  for  life  may  cut  ripe  timber 

^  csonsent  and  sell  settled  heirlooms,  247.     Who  are  trustees  for  the 

l?^*lK>ees  of  the  Act,  247.    Differences  between  tenant  for  life  and 

^*^®tees  to  be  settled  by  Court,  247.     A  tenant  for  life  intending  to 

^^^^^^  a  sale,  &c.  to  give  a  month's  notice  to  trustees  and  their  solicitor, 
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248.     Tenant  for  life  to  be  doomed  a  trustee  of  powers,  248.     Wlieii 
trustees  authorised  to  interfere,  248.    If  no  notice  given  sale  good  ;  but 
tenant  for  life  guilty  of  breach  of  tinist,  248.     Notice  may  be  general, 
248.     There  must  be  at  least  two  trustees  when  the  notice  is  given,  249. 
Powers  may  be  exercised  by  tenant  for  life  notwithstanding  assignment 
or  incumbrance  of  his  life  interest,  249.     Powers  given  by  Act    are 
cumulative,  249.     Other  limited  ownei*s  who  have  powers  of  tenant  for 
life,  249.     Infants,  249.     Married  women,    249.     Lunatics,    250.     In 
case  of  land  subject  to  a  trust  for  sale  beneficiary  for  life  has  powers 
under  the  Act  to  be  exorcised  with  leave  of  the  Coiu't,  250.     Section  7 
of  Act  of  1884  likely  to  cause  inconvenience,  250  n.     Tenant  for  life  may 
sell  notwithstanding  sale  by  remaindeiman  before  Act,  250.     Trustees 
with  power  of  sale  means  trustees  with  present  power,  250.     Who  will 
not  be  appointed  a  trustee,  251.    Who  is  a  tenant  for  life,  251.    During 
infancy  of  tenant  for  life  consent  of  trustees  necessaiy  to  the  exercise 
of  any  power  created  by  settlement,   251.     Derivative  settlement  by 
remainderman,  251.    Right  of  tenant  for  life  when  land  sold  subject  to 
beneficial  lease,  252.     Scheme  of  improvements  must  be  submitted  to 
trustees  hefort  work  is  done,  252.     Notice  to  trustee,  when  to  be  g^ven, 
252.      When  sale  made  under  section  60  trustees  need  not  be  ap- 
pointed, 252.   Proceeds  of  heirlooms  applicable  to  pay  off  incumbrances 
on  freeholds,  252.    Chattels  devolving  with  dignity,  253.    Construction 
of  section  11  as  regards  tenant  for  life  of  proceeds  of  land  directed  to 
be  sold,  253.     Sale  of  mansion-house  by  Court,  when  it  will  not  be 
ordered,  253.     Lord  not  entitled  to  double  fine  on  admission  of  pur- 
chaser to  copyholds  sold  by  beneficial  tenant  for  Hfe,  253.     Power  of 
tenant  for  life  not  affected  by  decree  for  execution  of  trusts,  253.   Tenant 
for  life  not  entitled  to  timber-money  on  sale  of  estate,  253.     A  tenant 
for  life  of  a  settled  share  may  sell  that  share,  aemhie,  253.     Drainage 
charges  can  now  be  paid  out  of  capital,  253.     Trustees*  receipt  clause 
now  unnecessary,  254.     As  to  powers  to  appoint  new  trastees,  254. 
Provision  for  indemnity  of  trustees  unnecessary,  254.      i?e  Collinge's 
Settlement  explained,   254  n.      Trustees  may  compound  and   settle 
claims,  &c.,  255.     Infants'  Settlement  Act,  255.    Act  authorises  settle- 
ment after  marriage,  255.     II.   Voluntary  aettlements^  how  far  valid  as 
againat  (1)  'purchasers ^  (2)  creditors^  (3)  the  settlor  himself  and  his  repre- 
sentatives,   27  Eliz.  c.  4 . .  256.     All  voluntary  settlements  fraudulent 
under  above  Act,  256.     Principle  on  which  it  has  been  so  held,  256. 
Doctrine  only  applies  where  settlor  and  person  making  voluntary  con- 
veyance are  the  same,  256.     Voluntarj'^  conveyance  good  against  pur- 
chaser  from    subsequent  voluntary  grantee,    256.     Purchaser    from 
voluntary  gi*antee  cannot  be  disturbed,  257.     Marriage  is  a  valuable 
consideration  sufficient  to  support  ante-nuptial  settlements,  257.     Limi- 
tations in  favour  of  collateral  relations  prima  facie   voluntary,  257. 
Where  limitations  to  collaterals  are  mixed  up  with  those  to  childreu 
the  whole  settlement  will  be  upheld,  258.     A  very  slight  considera- 
tion sufficient  to  support  post-nuptial  settlement,  258.    Settlement  of 
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leaseholds,    valid,    258.    Consideration  may  be  proved  by  extrinsic 

evidence,  258.     Danger  of  taking  a  title  from  a  person  who  has  made  a 

volixntary  settlement,  259.     13  Eliz.  c.  5 . .  259.    Voluntary  conveyance 

Tkot  necessarily  void  against  creditors,  259.     Subsequent  creditors  may 

oome  in,  260.    Voluntary  settlement  may  be  set  aside  if  settlor  about  to 

ongag©  in  hazardous  business,  260.     Settlement  where  life  income  made 

determinable  in  bankruptcy  held  fraudulent,  260.     Provisions  of  Bank- 

ruptcy  -Act,  1869,  as  to  voluntary  deeds,  260.    Voluntary  covenants  and 

settXenxents  are  binding  on  the  settlor,  if  complete,  but  not  otherwise, 

262.  "Voluntary  declaration  of  trust  good,  but  instruments  void,  as  in- 
complo'tc  assignments  not  good  as  declarations  of  trusts,  262.  What 
must  l>€5  shown  in  order  to  support  a  voluntary  deed  as  against  settlor, 

263.  Whether  a  power  of  revocation  should  be  inserted,  263.  Volun- 
tary assignment  to  trustees  for  the  benefit  of  creditors  revocable,  264. 
Unless  communicated  to  and  acted  on  by  creditors,  264.  Doctrine  does 
not  aj>j>ly  to  provision  for  creditors  coming  into  effect  after  settlor's 
death,  265.  HI.  Stamps  on  settlements.  Stamps  on  settlements,  265. 
Settleixxont  of  policy  or  security,  267.  Proviso  as  to  policies,  267. 
Settlements  when  not  to  be  charged  as  securities,  267.  Where  rever- 
Bionary  interest  settled  exemption  as  regards  annual  sum  payable  in 
meantixne,  267.  Where  several  insti-uments,  one  only  to  be  charged 
"With  cccj  valorem  duty,  268.  Penalty  for  not  stamping  a  settlement 
within.  Islie  prescribed  period,  268. 


5. — Chabity  Deeds,  p.  402. 

Dinsion     ^f  subject.     Definition  of  charity,   402.    Includes  all  objects 

^^^Sixised  as  charitable  by  43  Eliz.  c.  4,  viz.,  relief  of  the  poor, 

wi^aixooment  of  learning,  or  the  Christian  religion,  or  any  other  useful 

PJihlic  jiurpose,  402.     Statutes  of  Mortmain,  402.     9  Geo.  2,  c.  36 . .  403. 

''^^^^^^'ixain  and  Charitable  Uses  Act,  1888 . .  403.    Assurance  in  mortmain 

protu  t>itied,  except  with  licence  from  Crown  or  by  authority  of  statute,  403. 

^oacutiojiig  under  which  assurances  may  be  made  to  charitable  uses,  403. 

niiasxon  to  enrol  may  be  remedied,  405.    Particular  institutions  or 

^7^  xor  particular  purposes  were  exempted  by  statute  from  operation 

^  K  -    -^cts,  405.    Assurances  for  a  public  park,  elementary  school,  or 

™  ^o  museum,  405.    Assurances  for  certain  universities,  colleges,  and 

^'^^ta.^^  407,     Substitution  of  provisions  of  Act  for  corresponding 

^P^^^led  enactments,  407.    Gifts  and  sales  to  Queen  Anne's  Bounty,  407. 

^^^   for  erecting  churches,   &c.,   408.     Endowments  under  Church 

^^^liing  Acts,  408.    School  sites,  408.     Literary  and  scientific  institu- 

tiotj^^  408.     Enlargement  of  churchyards,   409.    Places  of   religious 

'[^^'^hip,  409.    Under  School  Sites  and  other  Acts  enrolment  is  not 

fP^nsed  with,  409.     Recreation  grounds,  409.     In  cases  not  coming 

^'^^•bin  statutory  exemption,  conveyances  on  sale  to  a  charity  must  be 

^^ToUed  from  whatever  source  purchase- money  is  derived,  410.    Effect 
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of  death  of  donor  of  purchasG-monGy  within  twelve  months,  410. 
Adaptation  of  Act  to  registered  land,  410.  The  powers  and  duties  of 
trustees  as  regards  the  management  of  charity  property ^  411.  Oharital>le 
Trusts  Acts,  41 1 .  Constitution  of  Board  of  Charity  Comnussioners,  411. 
Board  to  give  advice  and  directions  to  trustees,  411.  May  authorise 
leases,  moi'tgages  and  sales,  411.  Official  trustee,  411.  Bestrictioii  on 
sales,  mortgages  and  leases  by  trustees,  412.  Appointment  of  new 
trustees,  412.  Accounts,  412.  Majority''  of  acting  trustees  may  grant 
leases  of  land  vested  in  official  trustee,  412.  Majority  of  trustees  may 
execute  assurances,  412.  Exemptions  from  Act,  413.  Endowment, 
what  is,  413.  Exempted  charities  may  on  application  be  brouglit 
within  Act,  413.  In  cases  not  within  Act  jurisdiction  remains  with 
Chancery  Division,  414. 

6. — ^Wiixs,  p.  441. 

Characteristics  of  a  will,  441.  Division  of  the  subject,  441.  I.  What 
property  may  be  disposed  of  hy  willj  who  may  make  a  will,  how  a  will  musf 
be  executed  and  attested,  and  what  is  a  revocation  of  a  unll.  What  pro- 
perty may  be  disposed  of  by  will,  442.  As  to  copyholds,  442.  Estates 
pur  atUre  vie,  442.  Infants,  443.  Testamentary  power  of  married 
woman  before  Act  of  1882 . .  443.  Her  testamentary  powers  since  that 
Act,  443.  Traitors  and  felons,  444.  Lunatics,  &c.,  444.  How  a  will 
made  before  the  Wills  Act  must  have  been  executed,  444.  Under  Wills 
Act,  how  will  must  be  executed,  444.  Powers  of  appointment  by 
writing  imder  hand  and  seal,  444.  Position  of  the  signature,  445. 
Presumption  that  will  is  duly  executed  and  attested,  when  it  applies, 

445.  Person  interested  not  a  sufficient  witness  under  old  law,  445. 
Legacy  to  witness  void,  445.     Creditor  or  executor  a  competent  witness, 

446.  Where  one  of  a  class  is  an  attesting  witness,  446.    Legacy  to 
attesting  witness,  when  rendered  valid  by  subsequent  codicil,  446. 
By  what  local  law  the  execution  of  wills  must  be  regulated,  446.    Lord 
Kingsdown*8  Act,  44G.    A  will  made  abroad  by  a  British  subject  to  be 
admitted  to  probate  here,  if  executed  according  to  law  of  place  where 
made,  446.    Power  to  Her  Majesty  to  make  arrangements  with  foreign 
State  as  to  domicile,  447.    Beal  estate  in  Scotland  will  pass  by  English 
will,  447.    Effect  of  marriage  as  a  revocation,  447.    WiU  may  be 
revoked  by  another  will  or  burning,  &c.,  448.    Interlineation,  &c.,  mnst 
be  executed,  448.    How  revoked  will  may  be  revived,  448.    Dependent 
relative  revocation,  448.     II.   As  to  the  time  from  which  a  will  speaks, 
what  property  passes  under  a  general  devise  and  bequest,  and  what  words 
are  sufficient  to  carry  the  fee  simple.    Every  devise  of  real  estate  was  for- 
merly specific,  449.    Operation  of  a  general  bequest  of  personalty,  449. 
Effect  of  disturbance  of  testator's  estate  after  date  of  will,  449.    Under 
Wills  Act,  conveyance  after  will  does  not  prevent  its  operating  on 
testator's  interest  at  death,  450.    Bule  of  equity  as  to  conversion  not 
affected,  450.    Will  now  speaks  from  death  as  to  realty  as  well  as  per- 
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sonalty*  unless  a  contrary  intention  appears,  450.    What  is  suflRcient 
endenoe  of  a  contrary  intention,  451.     Under  old  law  general  devise 
did    not    prtmd   facie    include    leaseholds    or    property    over    which 
testator    had  a   power   of  appointment,    452.     Bule   altered   hy  the 
Wills    Act,  453.    Whether  leaseholds  will  pass  under  devise  of  real 
estato,  453.    Effect  under  Wills  Act  of  general  devise  as  to  property 
whicli    tofltator  has  power  to  appoint,  453.     Power  given  to  survivor 
may  "l>o  oxercised  by  will  of  person  who  afterwards  becomes  survivor, 
454.       Effect  of  residuary  gift  with  regard  to  property  subject  to  power, 
454.       Ajtx  appointment  by  will  makes  fund  part  of  testator's  estate,  455. 
Act  cloe6  not  apply  to  special  powers,  455.    In  what  cases  a  special 
power   -^rill  be  executed  by  general  devise,  455.     Trust  and  mortgaged 
estates,     -when  included  in    a  general    devise,    where    testator    died 
before    1882.. 456.     Whether  a  gift  of  "securities  for  money,"  &c., 
passes    legal  estate  of  mortgaged  property,  457.     Eesiduary  devise 
follo^vang'  a  direction  to  pay  debts  or  legacies  passes  estates  hold  on 
mort&agOj  but  whether  it  passes  trust  estates,  qucsre^  457.   Kule  applies 
to  lan<i    contracted  to  be  sold,  458.     Land  contracted  to  be  sold  passes 
uti^®^  ^xx  express  devise  of  trust  and  mortgage  estates,  458.    Devolu- 
>a0B.^^  trust  and  mortgage  estates  on  death  of  a  person  since  1881 . .  458. 
"Bfiect  of  devise  without  words  of  limitation  under  old  law,  459.    What 
was  sufiBcient  to  carry  the  fee  simple,  459.     Effect  of  similar  devise 
ednce  Wills  Act,  459.     IIT.  In  what  cases  trustees  take  the  legal  estate 
under  a   devise,  and  as  to  the  extent  of  their  estate.     Question  whether 
trustees  take  legal  estate,  upon  what  it  depends,  460.     Cases  in  which 
trustees  liavo  been  held  to  take  legal  estate,  461.    Where  trustees  are 
*^^^  to  convey,  461.     Demise  to  trustees  in  trust  to  pay  annuities, 
*c.,  461.    A  trust  to  raise  money  by  sale  or  mortgage  gives  the  trustees 
™  '^gal  estate,  462.    So  also  does  a  power  whether  express  or  impUed 
^  ^  a  direction  to  pay  debts,  462.    Effect  of  power  of  leasing  being 
G^fin  to  trustees,  462.    Where  executors  take  the  legal  estate,  463. 
aer  Wills  Act  trustees  take  either  a  life  estate  or  a  fee,  463.  Applica- 
^V    ^^  ^®  to  copyholds  or  leaseholds,   463.     IV.  Legacies,  general 
D  «    ^P^fic,   vested  and  contingent,  gifts  to  children,  next  of  kin,  dhc. 
4g5*^^tion  of  a  general  legacy,  464.    Definition  of  a  specific  legacy, 
leo^tJ        Abatement   in    case    of   deficiency    of   assets,    465.     Specific 
tio*    ^^  entitled  to    be    exonerated    from    charges,    465.      Ademp- 
jj^^  *     ^65.    Interest    on    legacies,    465.     Annuity    commences    from 
^jQ     -5^»    466.      Legacy  payable  at  a  future   day,  whether  vested  or 
j^      ^^^nt,  466.     Points  decided  on  this  subject : — (1)  Where  there  is 
/2\    J^jlete  gift  independent  of  direction  as  to  time  of  payment,  466. 
ijjA^  ^^V^ere  time  of  payment  is  of  the  essence  of  the  gift,  466.    (3)  Where 
-j^      ^^t  is  given  to  legatee,  or  for  his  maintenance,  467.    Case  in  which 
J  1   '^^ple  does  not  apply  to  a  gift  to  a  class,  467.     (4)  Where  payment 
%Ucy  is  postponed  for  convenience  of  estate,  467.    Gift  to  a  woman 
T^  ^^Orriage,  how  construed,  467.     Legacies  charged  on  land,  468. 
«  ^'^y  charged  on  land  devised  is  not  affected  by  lapse  of  devise,  469. 
^taruction  of  testamentary  gifts  to  children,  469.    Interest  to  be 
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taken  where  power  of  appointment  amounts  to  a  trust,  470.    Ttegadea 
to  illegitimate  children,  471.    Who  take  under  a  gift  to  next  of  kin. 
And  simplicittr,  471.     Or  under  a  gift  to  next  of  kin  according  to  the 
Statutes  of  Distribution,  472.     At  what  time  next  of  kin  are  to  be 
ascertained,  472.     Who  takes  under  a  gift  to  executors  or  adminis- 
trators,   472.      Or    under    a   gift    to    "representatives,"   or    "legal 
representatives,"  473.     Construction  of  gifts  over  on  death  of  legatee 
to  what  period  death  is  to  be  refeiTed,  473.     V.  Lapse.  Lapse,  what  is 
it  ?  474.     Destination  of  the  subject  of  lapsed  gifts,  474.     Under  Wills 
Act,  lapsed  interests  in  real  estate  go  to  residuary  devisee,  474.     What 
devises  are  residuar}',  so  as  to  include  the  subject  of  lapsed  gifts,  474. 
No  lapse  on  death  of  tenant  in  toil  leaving  inheritable  issue,  475.     Or 
on  death  of  devisee  or  legatee  being  issue  of  testator  leaving,  issue,  475. 
Points  decided  with  respect  to  33rd  section  of  Wills  Act,  476.     No  lapse 
on  death  of  one  of  several  joint  tenants,  or  of  one  of  several  members 
of  a  class,  477.    A  contingent  gift  of  personal  estate  carries  with  it 
intermediate  income,  but  a  devise  of  real  estate  does  not,  477.    Where 
the  real  and  personal  estate  is  made  a  mixed  fund  the  rule  as  to  person- 
alty applies  to  real  estate  also,  478.    VI.  For  what  period  the  vetting  of 
property  given  by  tvill  may  be  postponed,  or  income  may  be  accumulated^ 
having  regard  to  the  rule  against  perpetuities,  and  the  Thellusson  Act, 
Rule  against  perpetuities,  478.     Instances  of  application  of  rule  to  real 
estate,  478.    Bule  extends  to  personalty,  479.    Instances  of  application 
of  rule  to  personalty,  479.    How  rule  to  be  applied  where  will  exerdses 
a  special  power,  or  a  general  power,  479.     For  what  period  income 
might  have  been  accumulated  before  Thellusson  Act,  479.     Provisions 
of  Thellusson  Act,  479.     Direction  to  accxmiulate  beyond  the  period 
allowed  is  good  pro  tanto,  480.    Periods  mentioned  in  the  Act  are 
alternative,  480.    Whether  Act  applies  to  accumulation  arising  by 
operation  of  law,  480.    Destination  of  income  directed  to  be  accumulated 
beyond  period  allowed,  481.     What  is  a  provision  for  raising  portions 
within  the  exception  in  section  2  . .  482.     As  to  the  validity  of  accumu- 
lations to  pay  debts,  482.    What  is  a  provision  for  payment  of  debts 
within  the  Act,  483.    VII.  Gifts  to  charities.    Dispositions  by  will  of 
land,  or  money  to  be  laid  out  in  land  for  charitable  purposes  void,  483. 
What  is  an   interest  in  land,   483.      Debentures,   484.      Policies  of 
assurance,  484.     Interest  of  testator  in  proceeds  of  real  estate,  484. 
Debt  paid  out   of   debtor's  real    estate,  484.     Power    conferred  by 
statute    on    an    institution    to   hold    land    does    not    enable    it   to 
take     land    by    devise,     485.        Gifts    of     personal    estate     to    a 
charity  not  obnoxious  to  rule  against  perpetuities,  485.      Gift  for 
*'  private  charity,"  or  for  religious  purposes  not  connected  with  edifica- 
tion of  the  public,  not  recognised,  485.    Trust  to  repair  church  or 
churchyard  or  tomb,  when  a  charitable  object,  486.     Gift  to  a  charity 
to  be  applied  in  building  void,  unless  on  land  alretuiy  in  mortmain,  486. 
Gifts  to  **  establish  "  a  charity,  when  valid,  487.     To  render  charitable 
gifts  void,  it  is  not  sufficient  that  trustees  may  apply  it  illegally,  487. 
Bequest  good  if  trustees  have  an  option  to  lay  out  in  land  or  other 
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inveatmenis,  487.  Bequest  for  building  on  condition  that  a  site  is 
provided,  whether  valid,  488.  Assets  not  marshalled  in  favour  of  a 
charity,  488.  To  whom  the  subject  of  a  void  charitable  gift  goes,  488. 
What  constitutes  a  secret  trust  for  a  charity,  489.  Cy-pres  doctrine, 
489.  Recent  Act  enabling  charitable  funds  to  bo  invested  in  real 
securities,  489.  VIII.  Conversion,  Rule  as  to  conversion  with  regard 
to  perishable  property,  489.  Instances  where  it  has  been  held  that 
leaseholds,  &c.,  shall  be  enjoyed  in  specie,  490.  A  bequest  of  rtnU  to 
tenant  for  life  whether  sufficient  to  entitle  him  to  enjoy  in  specie,  490. 
Rule  as  to  conversion  applies  to  all  the  personal  estate  not  consisting  of 
authorised  investments,  491.  Liability  of  executors  who  neglect  to 
convert,  491.  Mode  of  adjusting  accounts  between  tenant  for  life  and 
remainderman,  491.  Application  of  rule  to  reversionary  property,  492. 
Tenant  for  life  not  entitled  to  interim  income  of  funds  applied  in 
payment  of  legacies,  492.  Direction  as  to  application  of  income 
desirable,  493.  Destination  of  moneys  arising  from  land  directed  to 
be  sold,  493.  Election  to  take  estate,  493.  Heir  not  disinherited  as 
to  interests  not  disposed  of,  494.  LX.  la  what  case  precatory  toords 
create  a  trust.  Trusts  raised  by  words  of  recommendation,  &c.,  494. 
Instances  of  trust,  495.  Instances  of  no  trust,  496.  Will  should  state  ex- 
pressly whether  trust  is  intended  or  not,  497 .  X .  The  effect  of  a  charge  of 
debts  and  the  implied  power  of  sale  thereby  created.  Personal  estate  vests 
in  executors  for  payment  of  debts,  498.  Real  estate  formerly  not 
liable  to  debts  unless  charged  by  will,  498.  In  what  cases  a  general 
direction  for  payment  of  debts  creates  a  charge,  498.  In  what  cases  a 
direction  that  the  debts  shall  be  paid  by  the  executors  is  a  charge,  498. 
A  charge  of  debts  confers  a  power  of  sale,  499.  Where  real  estate  is 
charged  with  debts,  devisee  in  trust  may  raise  money  to  pay  them,  499. 
Powers  given  by  last  section  extended  to  survivors,  devisees,  &c.,  600. 
Executors  to  have  power  of  raising  money,  &c.,  where  there  is  no  suffi- 
cientdevise,  500.  Purchasers,  &c.,  not  bound  to  inquire  as  to  powers,  500. 
Sections  14,  15,  and  16  not  to  affect  certain  sales,  &c.,  nor  to  extend  to 
devises  in  fee  or  in  tail,  500.  Operation  of  section  where  testator  has 
made  a  partial  provision  for  debts,  501.  Administrator  with  will  an- 
nexed cannot  sell  under  section  16 . .  501 .  Operation  of  18th  section,  501 . 
Devisee  in  fee  subject  to  debts  can  sell,  &c.,  if  he  is  also  an  executor,  501. 
How  long  power  remains  in  force  under  the  14th  section,  502.  How 
long  under  the  16th  section,  502.  Express  provision  for  raising  debts, 
&c.,  should  be  inserted,  502.  Alienation  by  heir,  &c.,  for  value,  good 
against  creditors,  503.  Act  extends  to  future  liabilities,  503.  Opera- 
tion of  devise  for  the  payment  of  debts  as  regards  Statute  of 
Limitations,  503.  XI.  Descent,  and  the  mode  in  which  the  personal 
estate  of  an  intestate  is  distributed.  Descent,  governed  by  Common 
Law  and  Inheritance  Act,  504.  General  result  of  rules  of  descent 
as  to  order  of  succession,  504.  Sons  according  to  seniority  and 
their  issue,  504.  Daughters  equally  and  their  issue,  504.  Father, 
504.    Brothers  and  sisters  of  the  whole  blood,   504.    Half-brothers 
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and  sisters  on  the  father's  side,  504.  Paternal  grandfather,  uncles, 
and  aunts,  and  their  issue,  504.  Other  paternal  ancestors  and  their 
issue,  505.  Maternal  ancestors  and  their  issue,  505.  Descent  to  be 
traced  to  last  purchaser,  505.  Succession  to  personal  estate  regulated 
(except  in  case  of  married  woman)  by  Statute  of  Distributions,  505. 
General  result,  505.  Widow's  share,  505.  Children  and  their  repre- 
sentatives, 505.  Advancements  to  be  brought  into  hotchpot,  505. 
Father,  506.  Mother,  brothersand  sisters,  and  their  representatives,  506. 
Half-blood  take  equally  with  whole-blood,  506.  Mother,  506.  Next  of 
kin,  506.  No  representation  after  brothers  and  sistei-s,  506.  Grand- 
parents, 506.  Uncles,  aunts,  nephews  and  nieces,  506.  Great  grand- 
parents, great  uncles  and  aunts,  great  nephews  and  nieces,  first  cousins, 
506.  What  is  an  advancement,  507.  Husband  entitled  to  whole  of  wife's 
personalt}',  507.  Customs  of  city  of  London,  York,  &c.,  repealed,  507. 
Distribution  of  moveable  property  is  according  to  law  of  domicile,  507. 
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The  subject  of  Leases  will  be  considered  under  the  iMyiaon  of  the 
following  heads : — -I.  The  nature  of  a  lease,  the  difPerent  "^  ^ 
kinds  of  leasehold  estates  or  tenancies,  and  how  they 
are  created.  II.  The  rent  reserved  upon  leases,  and 
the  remedies  for  its  recovery.  III.  The  covenants 
usually  inserted  in  leases  in  relation  to  rates  and  taxes, 
and  the  preservation,  repair,  and  insurance  of  the  de- 
mised property.  IV.  Covenants  restrictive  of  the  use 
of  the  demised  property,  and  against  assignment  or 
Bub-letting  without  the  lessor's  consent.  V.  The  con- 
dition of  re-entry,  and  the  relief  afforded  by  equity 
against  a  forfeiture  thereunder.  VI.  The  effect  of 
alienation  by  lessor  or  lessee  as  regards  the  rent  and 
the  covenants  and  conditions  of  the  lease.  VII.  By 
what  modes  other  than  forfeiture,  a  tenancy  may  be 
determined,  and  the  rights  of  the  parties  at  the  de- 
termination thereof.  VIII.  Leases  under  powers. 
IX.  Other  matters  relating  to  leases ;  and  X.  Stamps 
on  leases  and  agreements  for  leases. 


I.  The  nature  of  a  lease^  the  different  kinds  of  leasehold 
estates  or  tenancies^  and  how  they  are  created, 

A  lease  is  an  assurance  or  contract  whereby  land  or  Definition  of  a 
any  other  thing  capable  of  being  demised  is  let  by  ^®^^* 
one  person  to  another  for  an  interest  less  in  point  of 
duration  than  the  lessor  has  therein.     A  lease  may  be 
for  lives,  or  for  a  term  of  years,  or  from  year  to  year, 
or  at  will. 

A  lease  for  a  term  of  years  is  where  a  person  lets  to  Lease  for  a 

VOL.  ll.-C.  B  term  of  years. 
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Tenancy  from 
year  to  year. 


Tenancy  at 
wiU. 

Tenancy  from 
year  to  year 
was  originally 
a  tenancy  at 
wiU. 


Tenancy  on 
sufferance. 


Lease  for  more 
than  three 
years  must  be 
by  deed. 


Tenancy  from 
year  to  year, 
now  created. 


I  holding 
oyer,  and  pay- 
ing rent, 
becomes 
tenant  from 
year  to  year. 


another  for  a  certain  and  definite  period.  A  lease  for 
one  year,  or  for  a  half  year,  or  for  a  quarter  of  a  year, 
is  a  lease  for  a  term  (a),  so  is  a  lease  for  a  given  num- 
ber of  years,  if  a  person  shall  so  long  live  (b). 

A  tenancy  from  year  to  year  is  a  tenancy  determin- 
able (except  in  cases  coming  within  the  Agricultural 
Holdings  Act,  1883)  at  the  end  of  the  first  or  any  sub- 
sequent year  by  either  party  giving  to  the  other  a  half- 
year's  notice  to  quit,  and  continuing  from  yeai'  to  year 
until  so  determined.  As  regards  holdings  subject  to 
the  above  Act,  a  year's  notice  expiring  with  a  year  of 
tenancy  is  substituted  for  the  half-year's  notice  {c). 

A  tenancy  at  will  is  where  a  man  lets  to  another  and 
either  party  may  put  an  end  to  the  tenancy  at  pleasure. 

A  tenancy  from  year  to  year  was  originally  a  mere 
tenancy  at  will,  on  which  tne  Courts  engrafted  a  con- 
dition that  reasonable  notice  should  be  given  to  de- 
termine it,  which  notice  was  ultimately  settled  at  a 
half-year's. 

A  tenancy  on  sufferance  is  where  a  person  who 
entered  by  a  lawful  title  continues  in  possession  after 
his  estate  has  determined. 

Under  the  joint  operation  of  the  Statute  of  Frauds(rf) 
and  the  8  &  9  Vict.  c.  106  (^),  all  leases  are  required 
to  be  by  deed,  except  leases  not  exceeding  three  years 
whereupon  the  reserved  rent  amounts  to  two-thirds  of 
the  full  improved  vajue. 

A  tenancy  from  year  to  year  may  be  created  by  an 
express  agreement  either  in  writing  or  by  parol  to  that 
effect,  or  it  may  arise  by  implication.  Thus  if  one  lets 
lands  to  another  at  an  annual  rent  without  any  express 

})rovision  as  to  the  length  or  terms  of  the  tenancy,  the 
atter  becomes  tenant  from  year  to  year. 

If  a  tenant  holds  over  after  the  expiration  of  his 
lease,  he  is  at  first  a  mere  tenant  on  sufferance,  but 
if  the  landlord  subsequently  receives  rent,  the  tenant 
becomes  tenant  from  year  to  year,  subject  to  such 
covenants  and  conditions  in  the  lease  as  are  applicable 


;a)  Lit.  68,  67. 

[h)  Go,  lit.  45  h, 

[c)  46  &  47  Vict.  c.  61,  8.  38. 


[d)  29  Car.  2,  c.  3,  8.  1. 

(e)  Sect.  3. 
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to  that  species  of  estate  (/),  and  the  same  rule  applies 
where  a  person  takes  possession  and  pays  rent  under 
an  instrument  purporting  to  be  a  demise  for  years 
from  a  corporation,  but  which  is  invalid  as  such,  as 
not  being  under  seal  (y). 

Covenants  to  repair,  to  insure,  and  as  to  mode  of 
cultivation,  and  a  condition  of  re-entry  on  breach  of 
covenants  have  been  held  applicable  to  a  yearly 
tenancy  (A). 

An  instrument  purporting  to  be  a  demise,  but  void  in^^iment 
as  such  under  the  Act  8  &  9  Vict.  c.  106,  as  not  being  may  be  sued 
under  seal,  may  be  sued  on  in  equity  as  an  agreement  ment.^*^^" 
for  a  lease,  and  specific  performance  will  be  decreed  (i). 

The  position  of  the  parties  under  an  agreement  for  Rights  and 
a  lease,  of  which  specific  performance  will  be  enforced,  ^r^uSder 
including  such  an  instrument  as  is  mentioned  in  the  for^f]^®''* 
last  paragraph,  was,  before  the  Judicature  Act,  dif- 
ferent at  law  and  in  equity.     At  law,  the  intended 
lessee  took  no  interest  by  virtue  of  the  instrument, 
but  if  he  entered  into  possession  and  paid  rent,  he 
became  by  reason  of  such  payment  a  tenant  from 
year  to  year  upon  the  terms  of  the  instrument  (k).     In 
equity,  he  was  regarded  as  holding  on  the  same  terms 
as  if  a  lease  had  been  actually  granted.     Since  the 
Judicature  Act,  the  equitable  rule  prevails  in  every 
branch  of  the  Court  (/). 

If  an  agreement  with  a  yearly  tenant  provides  that  Option  to 
he  may  at  his  option  have  a  lease  for  a  specified  term,  ?^ve 
but  no  time  is  stipulated  within  which  the  option  is  to  jt^nt^^ci^"^ 
be  exercised,  the  landlord  may  at  any  time  call  on  the 
tenant  to  exercise  it,  and  in  default  may  determine 
the  tenancy,  but  imtil  this  is  done,  the  option  con- 
tinues (m).     And  an  option  of  this  kind  passes  by  an 

(/)  Bishop  V. Howard,  2  B.  &  Cr. 
100 ;  Digby  v.  Atkinson,  4  Camp. 
275;  Thomas  v.  Packer,  21  Jur. 
143 ;  26  L.  J.  Ex.  207 ;  Hyatt  v, 
Griffith,  17  a  B.  505. 

{g)  Wood  V.  Tate,  2  Bos.  &  PuU. 
N.  S.  247 ;  Ecclesiastical  Commis- 
noners  v.  MerraU,  L.  B.  4  Ex.  162. 

(A)  See  cases  mentioned  above. 

(0  Parker  v.  TaaweU,  2  De  G.  & 
J.  559. 


tenant 
a 


(i^  Tress  v.  Savage,  4  E.  &  B.  36; 
23  L.  J.  Q.  B.  339 ;  Lee  v.  Smith, 
9  Exch.  R.  662 ;  23  L.  J.  Ex.  198. 
See  also  Dniry  v.  Macnamara,  5 
El.  &  Bl.  612. 

(0  Walsh  V.  Lonsdale,  21  Ch. 
D.  9. 

(m)  Hersey  v,  Giblett,  18  Beav. 
174;  Moss  v.  Barton,  L.  B.  1  E 
474. 
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Effect  of 
Agreement  by 
landlord  not  to 
torn  out  tenant 
80  lonff  as  he 
pays  tne  rent. 


Mortgagor  in 
pooBongion.  the 
nature  of  hia 
tenancy. 


assignment  of  the  tenant's  interest,  and  if  he  becomes 
bankrupt  passes  to  his  trustee,  and  to  a  purchaser  from 
the  trustee  (n). 

Sometimes  an   agreement   purporting  to   create  a 

Jrearly  tenancy  contains  a  clause  to  the  effect  that  the 
andlord  will  not  turn  out  the  tenant  so  long  as  he 
pays  the  rent.  In  Brown  v.  Warner  (o),  an  agreement 
of  this  nature  was  considered  by  Lord  Eldon  as  a 
valid  agreement  for  a  future  lease;  and  in  another 
case,  where  the  landlord  was  himself  only  a  lessee  for 
eight  years,  V.-C.  Malins  treated  the  tenant  as  entitled 
in  equity  under  such  an  agreement  to  remain  in  pos- 
session during  the  continuance  of  the  landlord's 
interest  {p).  In  a  later  case,  where  the  lessor  held  for 
a  long  term,  it  was  held  that  the  lease  must  be  limited 
in  duration  to  the  tenant's  life  {q). 

A  mortgagor  of  land  in  his  own  occupation  is  some- 
times described  as  a  tenant  at  will  to  the  mortgagee, 
but  it  would  be  more  correct  to  say  that  he  is  a  tenant 
on  sufferance,  and  any  person  who  subsequently  to 
the  mortgage  is  let  into  the  occupation  of  the  property 
by  the  mortgagor  (except  under  a  lease  duly  made 
pursuant  to  the  statutory  power)  is,  as  regards  the 
mortgagee,  in  the  same  position  (r).  If,  at  the  date  of 
the  mortgage,  the  land  is  in  the  occupation  of  a  tenant, 
the  mortgagee  takes  it  subject  to  the  tenancy,  whether 
it  be  from  year  to  year  or  otherwise,  and  if  (as  is 
usual)  the  mortgagor  continues  to  receive  the  rent,  he 
does  so  under  an  implied  authority  from  the  mort- 
gagee, which  authority  the  mortgagee  may  at  any 
time  countermand  by  notice  to  the  tenant  (s). 


Bent. 


II.  The  rent  reserved  on  leases,  and  the  remedies  for  its 

recovery. 

The  ordinary  consideration  for  a  lease  is  rent,  or  an 
annual  return  either  in  money  or  other  things,  reserved 


Buckland  v.  PapiUon,  L.  R. 
67. 


(o)  14  Ves.  156. 

(p)  Re  King's  Leasehold  Estates,      266 ;  Trent  v.  Hunt,  22  L.  J.  (N.  S.) 


(r)  Keech   v.   HaU,    Bong.   21; 
Lowe  v.  Telford,  1  App.  Cas.  4H. 
(«)  Moss    1'.    Qallimore,  Dougl. 


L.  R.  16  Eq.  521. 

{q)  Kinsel  r.Watson,ll  Ch.  I).128. 


Ex.  318. 
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to  the  lessor.     A  power  of  distress  is  incident  by  com- 
mon law  to  rent  reserved  on  a  lease. 

Except   in   cases  coming  within   the   Agricultural  Bight  of  dw- 
Holdings  Act,  1883,  or  in  case  of  the  tenant's  bank-  ^^J^tl^r 
ruptcy,  the  right  of  distress  for  rent  in  arrear  may  be  J^^'.** 
exercised  at  any  time  within  six  years  from  the  time  tin^eg,  and  if 
when  the  rent  became  due  or  an  acknowledgment  in  Imn^  for  six 
writing  of  the  same  was  made  to  the  landlord  or  his  ™^*  *^*"' 
agent (/),  provided  that  the  lease  is  still   subsisting; 
and  if  the  lease  has  determined,  a  distress  may  be 
made  at  any  time  within   six  calendar  months  from 
its  determination,  provided  that  the  landlord's  title 
continues  and  the  tenant  is  still  in  possession  (w). 

The  executors  of  a  deceased  landlord  have  the  same  Executors  of 

•    ■ijAj".  n  ,  j*i*i*Pi»  J.1       landlord  havo 

,  nght  01  distress  tor  rent  accrued  m  his  iiietime  as  the  same  right  of 

I  landlord  would  have  had  if  living  [x).  distress. 

I  The  goods  of  a  tenant  cannot  be  taken  by  an  execu-  Preferential 

tion  creditor  without  first  paying  to  the  landlord  one  S^Vver^rdi- 
year's  rent  in  arrear (^),  but  this  preferential  right  does  ^"7  creditors. 
not  exist  (like  the  right  of  distress)  after  the  tenancy 
has  determined  (^). 

If  a  tenant  fraudulently  or  clandestinely  conveys  Right  of  land, 
away  goods  in  order  to  prevent  the  landlord  from  dis-  j?)odBfraudu- 
training  them,  the  landlord  may  at  any  time  within  ^yi^r" 
thirty  days  after  such  conveying  away  seize  the  goods 
wherever  they  are,  and  other  powers  are  by  statute 
given  to  landlords  in  such  case  (a).     But  this  power  of 
distraining  goods  fraudulently  removed  applies  only 
where  they  would  have  been  distrainable  if  they  re- 
mained on  the  premises,  and  cannot  be  exercised  if  at 
the  time  of  seizure  the  tenancy  has  determined  (b). 

If  a  tenant  becomes  bankrupt,  and  the  landlord  after  if  tenant  is 
the  commencement  of  the  bankruptcy  distrains  upon  right  of  cis- 
liis  goods  for  arrears  of  rent,  the  distress  is  available  to^n^J^s 
only  for  one  year's  rent  accrued  due  prior  to  the  order  rent. 
of  adjudication,  but  he  may  prove  under  the  bank- 
ruptcy for  the  surplus  (c). 

fO  3  &  4  W.  4,  c.  27,  8.  42.  (a)  11  Geo.  2,  c.  19,  bs.  1—10. 

«)  8  Anne,  c.  14,  ss.  6,  7.  (6)  Gray  i\  Stait,  11  a  B.   D. 

W  3  &  4  W.  4,  c.  42,  88.  37,  38.  668. 

(y)  8  Anne,  c.  14,  8.  1.  (c)  46  &  47  Vict.  c.  52,  b.  42. 
(z)  Cox  t'.  Leigh, L.  R.  9  Q.  B.333. 
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BiBtrMBfor 
rent  due  from 
company 
whidi  18  being 
wound  up, 
eannotbemade 
without  con- 
sent of  Ck)urt. 


In  what  cases 
leave  will  be 
given. 


In  a^cultural 
holdmgs,  right 
of  distress 
limited  to  one 
year. 


What  goods 
may  be  dis- 
tramed. 


Things  pro- 
tected from 
distress. 


Under  the  joint  operation  of  sects.  87  and  163  of  the 
Companies  Act,  1862(c),  as  interpreted  by  judicial  deci- 
sions, a  distress  cannot  be  levied  on  the  goods  of  a 
company  which  is  being  wound  up  without  the  leave 
of  the  Court  in  any  case  where  the  rent  in  arrear  is  a 
debt  due  from  the  company  to  the  landlord,  and  prove- 
able  as  such.  But  the  rule  does  not  apply  where  the 
landlord  is  a  stranger  to  the  company.  Thus,  if  A. 
lets  to  B.,  and  B.  underlets  to,  or  declares  himself  a 
trustee  for  a  company,  the  Act  does  not  prevent  A. 
from  distraining  for  rent  due  to  him  from  B.,  or  from 
seizing  any  goods  of  the  company  which  may  happen 
to  be  on  the  premises,  and  which  are  seizable  by  him 
according  to  the  ordinary  law  of  distress  (d).  Leave 
will  be  given  to  a  landlord  to  distrain  for  rent  accrued 
after  the  winding-up,  in  cases  where  the  company 
retains  possession  for  the  convenience  of  the  winding- 
up,  and  the  realization  of  the  property  to  better  ad- 
vantage (e). 

In  holdings  to  which  the  Agricultural  Holdings  Act, 
1883  (/),  applies,  a  landlord  cannot  distrain  for  rent 
which  became  due  more  than  one  year  before  the 
making  of  the  distress  (y).  Where,  according  to  the 
ordinary  course  of  dealing  between  the  landlord  and 
tenant,  the  payment  of  the  rent  has  been  allowed  to 
be  deferred  until  the  expiration  of  a  quarter  or  a  half 
year  after  the  date  at  which  it  legally  became  due,  the 
rent  is  for  this  purpose  to  be  deemed  to  have  become 
due  at  the  expiration  of  such  quarter  or  half  year  (A). 

All  goods  found  on  the  premises,  whether  belonging 
to  the  tenant  or  to  a  stranger  (other  than  such  as  are 
specially  protected  by  law)  are  distrainable  for  rent. 

Things  privileged  by  law  are — (1)  things  annexed 
to  the  freehold ;  (2)  things  delivered  to  a  person  exer- 


i: 


x)  25  &  26  Vict.  c.  89. 

[d)  Be  Lundy  Granite  Co.,  L.  E. 
6  Ch.  462;  He  Traders*  North 
Staffordshire  Co.,  L.  E.  19  Eq.  60 ; 
He  Carriage  Co-operative  Supply 
Association,  23  Ch.  D.  154. 

(c)  L\indy  Granite  Co.,  ubt  8up,; 
N.  Yorkshire  Iron  Co. ,  7  Ch.  D.  661 . 


i; 


;/)  46&47  Vict.  c.  61,  8.44. 
g)  Except  in  the  C€ise  of  a  hold- 
ing existing  at  the  time  of  the 
passing  of  the  Act,  under  which 
arrears  are  recoyerable  up  to  1st 
January,  1885. 

{h)  Sect.  44. 
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cising  a  public  trade  to  be  carried,  wrought,  worked 
up,  or  managed  in  the  way  of  his  trade  or  employ- 
ment; (3)  things  in  actual  use,  e.g,j  the  horse  a  man 
is  riding  on,  or  the  axe  in  his  hand.  Beasts  of  the 
plough  and  implements  of  husbandry,  or  of  a  man's 
trade  or  profession,  are  also  privileged,  if  there  is  a 
sufficient  distress  besides  (e). 

By  the  Law  of  Distress  Amendment  Act,  1888  (A*),  ^^^^J^^. 
the  wearing  apparel  and  bedding  of  the  tenant  or  his  ment  Act 
family,  ana  the  tools  and  implements  of  his  trade  to  w'^Jt 
the  value  of  5/.,  are  protected  from  distress,  unless  the  ^pp*"*^  &c. 
lease  or  interest  of  the  tenant  has  expired,  and  posses- 
sion of  the  premises  has  been  demanded  seven  days 
before  the  distress. 

Where  live  stock  belonging  to  another  person  has  ThiMspro- 
been  taken  in  by  the  tenant  of  an  agricultural  holding  ^uurai'^H^I 
to  be  fed  at  a  fair  price,  such  stock  cannot  be  dis-  "^  ^en- 
trained by  the  landlord,  where  there  is  other  sufficient 
distress  to  be  found,  and  if  no  other  sufficient  distress 
can  be  found,  there  cannot  be  taken  by  distress  a  sum 
exceeding  the  price  agreed  to  be  paid  for  the  feeding, 
or  so  much  of  it  as  remains  unpaid,  and  agricultural  or 
other  machiner}^  hired  by  the  tenant,  and  live  stock 
belonging  to  others,  and  which  is  on  the  premises  for 
breeding  purposes,  cannot  be  distrained  for  rent  in 
arrear(/). 

A  landlord  or  other  person  levying  a  distress  may  Appraiaement. 
sell  the  goods  and  chattels  distrained  without  causing 
them  to  be  previously  appraised,  unless  the  tenant  or 
owner  of  the  goods  requires  an  appraisement ;  and  for 
the  purposes  of  sale  the  goods  must,  at  the  request  of 
the  tenant  or  owner  of  them,  be  removed  to  a  public  saiebyauo- 
auction  room  or  some  other  fit  place,  and  there  sold. 
The  tenant  or  owner  may,  on  giving  security  for  costs,  Replevy, 
have  fifteen  days  within  which  to  replevy.     Distress  Ceriifledbaiuif 
can  only  be  levied  by  a  bailiff  certificated  by  a  county  dS^^  ^^ 
court  judge  {pi). 

By  an  Act  passed  in  1871,  the  goods  of  lodgers  are  ^^'^"' 

(0  Simpson  v.  Hartopp,  Willes,      ference  to  9  &  10  Vict.  o.  95,  s.  96. 
512:  SmitVe  L.  C.  187.  (/)  46  &  47  Vict.  c.  61,  s.  45. 

[k)  51  Vict.  0.  21,  8.  4,  bj'  re-  (m)  51  Vict.  c.  21,  ss.  5,  6,  7. 


I.EAS1':S, 


tected  against 
distiooB* 


Bent  may  be 
reooTerea  for 
rixjearsby 
action  on 
covenant. 


No  apportion- 
ment of  rent 
by  the  common 
law. 


llOeo.  2,c.l9; 
4  &  6  WiU.  4, 
c.  22. 


83  &  34  Vict, 
c.  36. 


})rotecte(l  against  distresses  for  rent  due  to  the  superior 
andlord  (»).  A  person  who  hired  what  was  substan- 
tially the  whole  of  the  house,  the  superior  tenant  only 
retaining  a  room  in  the  basement  and  some  attics,  has 
been  held  to  be  a  lodger  within  the  meaning  of  this 
Act  (o). 

The  words  '^  yielding  and  paying"  in  a  reservation 
of  rent  amount  to  a  covenant  for  payment  (p).  Under 
such  a  covenant,  or  the  more  formal  one  generally  in- 
serted in  leases,  it  is  apprehended  that  six  years'  arrears 
of  rent  and  no  more  may  be  recovered  by  action  (q). 

According  to  the  common  law,  rents  reserved  on  a 
lease  and  other  rents  were  not  apportionable ;  conse- 
quently if  the  lessor  died  between  two  rent  days,  the 
entire  rent  for  the  current  year,  if  the  lease  was  a 
continuing  one,  went  to  his  heir-at-law  or  other  the 

f)erson  on  whom  the  reversion  devolved ;  and  if  the 
ease  determined  on  his  death,  the  whole  of  the  rent 
for  that  half-year  was  lost  (r). 

The  Acts  11  Geo.  2,  c.  19,  and  4  &  5  Will.  4,  c.  22, 
were  passed  to  remedy  some  of  the  inconveniences 
arising  from  this  state  of  the  law,  but  as  the  operation 
of  these  Acts  was  only  partial,  a  more  complete  remedy 
was  provided  by  the  Act  33  &  84  Vict.  c.  35,  by  which 
it  is  enacted  as  follows : — 


Bents  to  accrue 
from  day  to 
day  and  be  ap- 
portionable. 


Sect.  2.  From  and  after  the  passing  of  this  Act  all  rents, 
annuities,  dividends,  and  other  periodical  payments  in  the 
nature  of  income  (whether  reserved  or  made  payable  mider 
an  instrument  in  writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportioned  in  respect  of  time  accordingly. 


(n)  34  &  35  Vict.  c.  79. 

(o)  Philips  V,  Henson,  3  C.  P.  D. 
26. 

(p)  Giles  V.  Hooper,  Garth.  135 ; 
Bower  v.  Hodges,  13  C.  B.  765. 

{q)  In  Paget  r.  Foley,  2  Bing.  N. 
C.  679,  6  L.  J.  (N.  S.)  0.  P.  258,  and 
Strahan  V.  Thomas,  12  Ad.  &  Ell.  536, 
it  was  held  that  twenty  years'  arrears 
of  rent  might  be  recovered  in  an 
action  of  covenant  under  3  &  4  W.  4, 


c.  42,  s.  3.  But  it  is  apprehended 
that  the  last-mentioned  enactment, 
so  far  as  regards  rent,  has  been 
repealed  by  implication  by  sect.  9 
of  37  &  38  Vict.  c.  57.  The  point 
must,  however,  be  consider^  as 
doubtful,  until  settled  by  a  judicial 
decision. 

(r)  See  1  Swanston,  337,  note, 
and  the  cases  there  cited. 
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Bed.  3.  The  apportioned  part  of  any  such  rent,  annuity,  fS^'^^'^^to 
dividend,  or  other  payment,  shall  be  payable  or  reooverable  be  payable 

•       >i  A  .••  .  •.  .1  m    when  next 

m  the  ease  oi  a  oontinmng  rent,  annmty,  or  other  such  entire  portion 
payment,  when  the  entire  portion  of  which  such  appor-  ^>®co™o8due. 
tioned  part  shall  form  part  shall  become  due  and  payable, 
and  not  before,  and  in  the  case  of  a  rent,  annuity,  or  other 
such  payment  determined  by  re-entry,  death,  or  otherwise, 
when  the  next  entire  portion  of  the  same  would  have  been 
payable  if  the  same  had  not  so  determined,  and  not  before. 
Sect.  4.  All  persons  and  their  respective  heirs,  executors,  ad-  Po«ojw  to 

,    ,  .  ,    .       have  same 

ministrators,  and  assigns,  and  also  the  executors,  adminis-  remedies  for 

•      A  J*  i.*ii»  'L'Aj.     apportioned 

trators,  and  assigns  respectively  of  persons  whose  mterests  ^its  aa  lor 
determine  with  their  own  deaths,  shall  have  such  or  the  tionT^^' 
same  remedies  at  law  and  in  equity  for  recovering  such 
apportioned  parts  as  aforesaid,  when  payable  (allowing 
proportionate  parts  of  all  such  allowances)  as  they  respec- 
tively would  have  had  for  recovering  such  entire  portions 
as  aforesaid  if  entitled  thereto  respectively  :  provided  that  Proviao  as  to 

,.,,.  .  t        A      P  ^  1  Tenia  reserved 

persons  liable  to  pay  rents  reserved  out  of  or  charged  on  in  certain 
lands  or  other  hereditaments  of  any  tenure,  and  the  same  ^^^' 
lands  or  other  hereditaments  shall  not  be  resorted  to  for 
any  such  apportioned  part  forming  part  of  an  entire  or 
continuing  rent  as  aforesaid  specifically,  but  the  entire  or 
continuing  rent,  including  such  apportioned  part,  shall  be 
recovered  and  received  by  the  heir  or  other  person  who,  if 
the  rent  had  not  been  apportionable  under  this  Act  or 
otherwise,  would  have  been  entitled  to  such  entire  or  con- 
tinuing rent,  and  such  apportioned  part  shall  be  recoverable 
from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  Act  to  the  same  by  action  at  law 
or  suit  in  equity. 

The  above  Act  applies  to  a  will  made  before,  and  construction 
confirmed  by  a  codicil  made  after,  its  passing,  and  ** 
(according  to  judicial  dicta)  to  every  will  coming  into 
operation  after  its  passing  (s).     Whether  it  applies  to 
an  instrument  made  and  coming  into  operation  before 
its  passing,  is  doubtful  (^).     It  applies  to  a  specific  as 

W  Haaluck  v.    Pedley,   19  Eq.  (<)  Be  Cline's  Estate,  18  Eq.  213. 

^11;  CoQstable    r.   Constable,    11      But  see  Jones  v.  Ogle,  8  Ch.  192. 
Ch.D.681. 


10 


LEASES. 


Application  of 
Act  to  an 
assignment 
of  lease  as 
regards  the 
current  rent. 


well  as  a  residuary  devise,  and  under  it  a  current  half- 
year's  rent  is  apportionable  between  the  heir  or  the 
devisee  of  the  land  and  the  testator's  personal  estate  [u). 
If  a  lease  is  assigned  between  two  rent  days,  the 
rent  is  apportioned  by  section  2,  and  as  the  case  is  not 
within  the  proviso  in  section  4,  the  lessor  has  a  sepa- 
rate right  of  action  against  the  assignor  for  the  pro- 
portion of  rent  up  to  the  date  of  the  assignment,  and 
against  the  assignee  for  the  proportion  accruing  after- 
wards (ir). 


What  are 
usual  cove- 
nants in  a 
lease. 


III.  The  covenants  usually  inserted  in  leases  in  relation  to 
rates  and  taxes^  and  the  preservation^  repair  and 
insurance  of  the  demised  property . 

The  usual  covenants  in  a  lease  for  a  term  of  years 
are,  on  the  part  of  the  lessee,  (1)  to  pay  the  rent; 
(2)  to  pay  rates  and  taxes ;  (3)  to  keep  the  demised 
premises  in  repair  during  the  term;  (4)  to  deliver 
them  up  in  good  repair  and  condition  at  the  end  of 
the  term ;  (oj  to  permit  the  landlord  to  enter  and 
view  state  oi  repair,  and  to  do  specific  repairs  on 
notice  (y) ;  and  (6)  to  insure  against  fire,  if  this  is 
intended  and  stipulated  for.  If  the  lease  is  of  a  farm, 
there  are  generally  covenants  as  to  cultivation.  Other 
covenants  are  often  stipulated  for,  but  cannot  be  in- 
sisted on  upon  an  open  contract.  ThcKse  will  be  con- 
sidered in  a  subsequent  section. 


The  term 
"dividends" 
includes 
bonuses,  &c., 
payable  out 
of  revenues 
of  public 
companies,  but 
not  private 
partnerships. 


(it)  Capron  v.  Capron,  17  Eq. 
288  ;  Hasluck  v.  Pedley,  uhi  supra. 

Under  the  otL  section  of  the  Act 
the  term  **  dividends"  includes  all 
payments  made  by  the  name  of 
dividend,  bonus,  or  otherwise  out 
of  the  revenue  of  trading  or  other 
public  companies.  But  this  de- 
linition  does  not  extend  to  the 
dividends  and  income  of  a  private 
partnership.  Jones  v.  Ogle,  8  Ch. 
192.  See  In  re  Griffith,  12  Ch.  D. 
6oo,  as  to  what  is  a  public  company 


as  distin^ished  from  a  private 
partnership. 

{x)  Swansea  Bank  t\  Thomas,  4 
Ex.  D.  94.  If  the  assignor  is  the 
original  lessee,  the  whole  rent  could 
be  recovered  against  him  under  the 
covenant. 

(y)  Blakesley  i\  Whieldon,  1 
Hare,  176.  It  is  doubtful  whether, 
in  the  absence  of  stipulation,  a 
covenant  to  do  specific  repairs  after 
notice  could  be  insisted  on. 
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Rates  and  Taxes. 
A  covenant  to  pay  "  all  rates,  taxes,   and  assess-  General 

,  iio»  ii»ii  1         •!  covenant  to 

ments  payable  tor  or  in  respect  oi  the  demised  pre-  pay  rates  and 
mises,"  without  any  exception,  includes  not  only  ordi-  ^^^^^1^^! 
nary  rates  payable  by  the  tenant,  but  also  taxes  and  eludes  wwere 

•'  *.  •'  iiTki*  1       ^  '   ^       •         1       rate  and  land- 

assessments  imposed  by  Parliament,  and  which,  in  the  tax,  but  not 
absence  of  a^eement,  a  tenant  is  allowed  to  deduct  prop^tM? 
from  his  rent,  e.g,^  sewers  rate  and  land  tax(^).  The 
property  or  income-tax  is,  however,  an  exception,  as 
it  is  provided  by  the  Act  imposing  it  that  the  tenant 
is  to  deduct  it  from  the  rent,  and  that  no  contract, 
covenant,  or  agreement  between  landlord  and  tenant 
or  any  other  persons  touching  the  payment  of  taxes 
and  assessments  to  be  charged  on  their  respective 
premises  shall  be  deemed  to  extend  to  property  or 
income-tax,  nor  be- binding  contrary  to  the  true  intent 
and  meaning  of  the  Act  {a). 

Tithe  rent-charge  is  not  a  tax  or  assessment,  and  is  Nor  tithe  rent- 
therefore  not  included  in  a  general  covenant  to  pay     ^^' 
rates,  taxes,  and  assessments  {b). 

Nor  does  a  covenant  in  the  above  form  apply  to  Nor  to  chargos 
chaises  thrown  by  an  Act  of  Parliament  on  the  owner,  of  p^iaiient 
although  as  an  additional  security  power  is  given  to  but^^^^^Sttio 
levy  it  against  the  tenant,  e,g.^  the  expense  of  paving  ^^^^*J^' 
and  sewering  a  street  or  abating  a  nuisance  under  a  to  au  assess- 
local  Act(c).     But  if  the  terms  of  the  covenant  are  to  Si^^es^- 
pay  all  taxes,  assessments,  &c.,  imposed  on  the  landlord  ^^o^^® 
or  tenant  in  respect  of  the  premises,  charges  of  this  respect  of  the 
kind  are  within  the  covenant  [d).  premises. 


[z)  Amfield  r.  White,  1  Ry.  & 
Mo.  246;  Brewster  r.  Kidgell,  12 
Mod.  166;  Bradbury  r.  Wright, 
Dougl.  624. 

(aj  5  &  6  Vict.  c.  35,  s.  60,  ech. 
A.  No.  4,  rule  9.     See  aLao  sect.  73. 

(6)  Jeffrey  v.  Neale,  L.  R.  6  0.  P. 
240.  But  see  Parish  v.  Sleeman,  1 
D.  P.  &  J.  326,  where  tithe  rent- 
chaige  was  held  an  **  outgoing," 
tbe  agreement  being  to  pay  the 


rent  "  free  of  outgoings." 

(c)  Tidswell  r.  Whitworth,  L.  R. 
2  C.  P.  326 ;  Rawlins  v.  Briggs,  3 
0.  P.  D.  368  ;  Allum  v,  Dickinson, 
9  a.  B.  D.  632  ;  Wilkinson  v.  CoU- 
yer,  13  Q.  B.  D.  1. 

(d)  Thompson  v,  Lapworth,  3  C. 
P.  149 ;  Hartley  v.  Hudson,  4  C.  P. 
D.  367 ;  Budd  v.  Marshall,  5  C.  P. 
D.  481 ;  Aldridge  v.  Feme,  17 
Q.  B.  D.  212. 
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Tenant  liable 
for  actual 
waste 


if  there  is  any 
injury  to  the 
innentance. 


Action  may  be 
brought  by 
reyeraioner. 


Liabililr  of 
tenant  for  life 
or  for  years, 
or  at  will,  or 
from  year  to 
year^  as  to 
repairs. 


The  preservatumy  repair y  and  insurance  of  the  demised 

property. 

Every  tenant  for  a  term  of  years,  or  from  year  to 
year  or  at  will,  is  liable  at  law  for  actual  waste,  e.g.^ 
pulling  down  houses  or  walls,  cutting  timber,  cutting 
fruit-trees  in  a  garden  or  orchard,  opening  mines, 
altering  the  nature  of  the  property  by  converting 
meadow  into  arable,  &c.  {e).  But  no  action  for  waste 
will  lie  unless  there  is  injury  to  the  inheritance  in  one 
of  the  following  ways,  viz.,  by  diminishing  the  value 
of  the  estate,  or  increasing  the  burden  on  it,  or  de- 
stroying identity  and  thus  impairing  the  evidence  of 
title  (/).  Thus  it  is  not  waste  to  erect  new  buildings 
whereby  the  value  of  the  estate  is  increased  {g\  or  to 
pull  down  a  ruinous  barn  without  rebuilding  it,  if  the 
estate  is  not  injured  thereby  (A). 

An  act  of  waste  by  a  tenant  is  a  present  injury  to 
the  reversion,  for  which  the  lessor  may  bring  an  action 
during  the  term  [i\ 

It  is  apprehenaed  that,  in  the  absence  of  express 
covenant,  a  lessee  for  life  {h\  or  for  a  term  of  years, 
is  liable  under  the  Statute  of  Gloucester  (7)  for  per- 
missive waste,  L  e.,  for  allowing  the  property  to  fall 
into  decay  for  want  of  necessary  repairs  {m) ;  but  the 
question  is  of  little  practical  importance,  as  a  covenant 
by  the  lessee  to  do  repairs  is  an  ordinary  part  of  a 
lease,  and  can  be  insisted  on  under  an  open  contract. 


[e)  Co.  Lit.  63  n. 
/)  Doed.  Grubb  r.  Burlington, 
5B.&Ad.507.  The  head  of  destroy- 
ing identity  has  been  brought  within 
very  narrow  limits  in  modem  times. 
See  Doherty  v.  Allman,  3  App.  Cas. 
735. 

{g)  Jones  v.  ChappeU,  20  Eq. 
539. 

{k)  Doe  d,  Grubb  v,  Burlington, 
uhi  supra. 

(t)  Queen's  Coll.  Oxford  v.  Hal- 
lett,  14  East,  489 ;  Con)oration  of 
London  v.  Hedger,  18  Yes.  355. 

{k)  As  between  a  tenant  for  life 
and    remainderman,    a    court    of 


equity  cannot  interfere  against  the 
former  for  permissive  waste.  Powys 
V.  Blagrave,  4  D.  M.  &  G.  458 ;  In 
re  Courtier,  34  C.  D.  136. 

(0  6  Edw.  1,  c.  5. 

(m)  Li  some  cases  doubt  has  been 
thrown  on  this.  See  Heme  v.  Ben- 
bow,  4  Taunt.  764.  But  in  others 
the  liability  is  clearly  laid  down. 
See  Cheetham  v,  Hampson,  4  T.  B. 
319 ;  Gregory  v.  MigheU,  18  Tes. 
328 ;  YeUowly  v.  Gower,  24  L.  J. 
Ex.  289.  See  also  Woodhouse  r. 
Walker,  5  Q.  B.  D.  404 ;  Davis  r. 
Davis,  38  C.  D.  499, 
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A  tenant  at  will  is  not  liable  for  permissive  waste  (»). 
A  tenant  from  year  to  year  (who  occupies  an  inter- 
mediate position)  is  bound,  it  has  been  said,  to  keep 
the  premises  wind  and  water  tight,  but  not  to  do  sub- 
stantial repairs,  such  as  new  roofing  (o). 
Under  a  general  covenant  by  a  lessee  to  keep  the  congtruction 

*^i  .  jiTT  ii  •  1   of  covenants 

premises  m  good  repair  and  to  dehver  them  up  in  good  to  repair. 
repair  and  condition  at  the  end  of  the  term,  it  is  not 
sufficient  to  keep  them  in  the  same  state  of  repair  as 
they  were  in  at  the  commencement,  if  they  were  then 
in  bad  repair.  The  class  and  description  of  the  house 
may,  however,  be  taken  into  account,  viz.,  whether  it 
is  an  old  or  a  new  one,  and  it  must  be  kept  and  de- 
livered up  in  good  repair  with  reference  to  the  class 
to  which  it  belongs  (p).  The  rule  is  difficult  of  ap- 
plication. 
Where  an  action  is  brought  during  the  continuance  Meaaure  of 

PI  I  ^.T  n  damaces  on 

01  the  term  upon  the  covenant  to  repair,  the  measure  of  breach  of  cove- 
damages  is  the  diminution  in  the  selling  value  of  the  re-  ^^^  ^  "^^^' 
version  by  reason  of  the  non-repair  (q) ;  and  if  an  action 
is  brought  at  the  end  of  the  terra  on  the  covenant  to 
deliver  up  in  repair,  the  measure  of  damages  is  the  sum 
which  it  will  take  to  put  the  premises  in  the  state  of 
repair  in  which  the  tenant  ought  to  have  left  them  (r). 

A  tenant  who  is  under  no  obligation  to  do  repairs  No  warranty 
cannot  require  the  landlord  to  do  them,  nor  is  it  any  to  <»?Stio^"f 
defence  to  an  action  by  the  landlord  for  rent,  that  the  ^J^"***®^ 
house  is  uninhabitable  tor  want  of  substantial  repairs  (5), 
or  by  reason  of  its  being  infested  with  noxious  insects, 
or  for  any  other  reason,  there  being  no  implied  condi- 
tion in  a  demise  of  an  unfurnished  fabric  of  a  house 
that  it  is   in    a   reasonably  fit  state    and    condition 
for  habitation  (^).      But  a  different  rule  applies  to  a 


(n)  L^y  Shrewsbury's  case,  5 
Co.  13  b;  Harnett  v,  Maitland,  16 
L.  J.  Ex.  134. 

(o)  Ferguson  v. ,  2  Esp.  590; 

Amworth  v.  Thomas,  5  Car.  &  P. 
239;  Leach  v.  Thomas,  7  ib,  327. 

(p)  Gutteridge  v,  Munyard,  1  M. 
&  Bob.  334 ;  Stanley  v.  Towgood,  3 
Bing.  N.  C.  4 ;  6  L.  J.  (N.  S.)  C.  P. 
129 ;  Brown  v.  Trumper,  26  Beav. 
11;  Payne  v.  Haine,  16  M.  &  W. 


541 ;  16  L.  J.  Ex.  130 ;  Easton  v. 
Pratt,  33  L.  J.  Ex.  233. 

(2)  Whitham  v.  Kershaw,  16  Q. 
B.  D.  613. 

(r)  Morgan  v.  Hardy,  17  Q.  B.  D, 
770. 

(«)  Arden  v.  PuUen,  10  M.  &  W. 
321;  11  L.  J.  (N.  S.)  Ex.  359; 
Gott  V.  Gaudy,  23  L.  J.  Q.  B.  1. 

(<)  Hart  v.  Windsor,  12  M.  &  W. 
61. 
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Secus,  when 
house  is  let 
furnished. 


Liability  of 
tenant  in  case 
of  fire. 


In  absence  of 
stipulation, 
lessee  not 
bound  to  re- 
build in  case 
of  fire,  but  he 
must  do  so 
under  general 
covenaut  to 
repair. 


In  absence  of 
stipulation, 
lessee  liable  to 
rent  although 
house  has  been 
burnt  down. 


furnished  houise,  in  which  case  there  is  an  implied  con- 
dition that  it  is  fit  for  occupation,  and  that  the  tenant 
may  rescind  the  contract  on  the  ground  that  it  is  in- 
fested by  bugs,  or  unwholesome  for  want  of  proper 
drainage  {u). 

As  regards  destruction  by  fire,  it  is  provided  by  the 
statute  14  Geo.  3,  c.  78,  s.  86,  that  no  action,  suit,  or 
process  shall  be  had  or  prosecuted  against  any  person 
in  whose  house  or  building  or  on  whose  estate  any  fire 
shall  accidentally  begin,  or  any  recompense  be  made 
by  such  person  for  any  damage  suflPered  or  occasioned 
thereby ;  but  agreements  between  landlord  and  tenant 
are  excepted.  In  the  absence,  therefore,  of  any  special 
stipulation,  the  lessee  is  not  bound  to  rebuild  a  house 
accidentally  burnt  down,  but  if  he  enters  into  a  general 
covenant  to  repair,  without  any  exception,  he  is  liable 
to  restore  any  house  or  buildings  which  may  be 
destroyed  by  fire,  tempest,  lightning,  or  any  other 
accident  {v).  It  should  be  borne  in  mind  also  that  a 
fire  caused  by  negligence  has  been  held  not  to  be  acci- 
dental within  the  meaning  of  the  above  enactment  {w). 

Where  there  is  no  obligation  on  either  party  to 
insure,  the  lessee  remains  liable  for  his  rent  although 
the  house  has  been  burnt  down  {x) ;  and  it  has  been 
held  that  he  has  no  equity  to  compel  the  lessor  to 
expend  the  money  received  from  an  insurance  office 
in  rebuilding  (y).  But  these  decisions  must  be  taken 
in  connection  with  sect.  83  of  14  Geo.  3,  c.  78, 
which  authorizes  and  requires  directors  of  insurance 
offices,  on  the  request  of  any  person  interested  in  or 
entitled  unto  any  houses  or  buildings  which  may  be 
burnt  down  or  damaged  by  fire,  to  cause  the  insurance 
money  to  be  laid  out  in  rebuilding  (^r).      It  would 


(u)  Smith  V,  Marrable,  11  M.  &  ' 
W.  5 ;  Wilson  v.  Finch  Hatton,  2 
Ex.  D.  336. 

(v)  2  Saund.  Eep.  by  Williams, 
422,  n.;  Pym  v.  Blackburn,  3 Ves.  34. 

(u;)  FilUter  V.  Phippard,  11  Q.  B. 
347 ;  17  L.  J.  Q.  B.  89. 

(a)  Belfour  v.  Weston,  1  T.  E. 
310 ;  HolzapffeU  v.  Baker,  18  Yes. 
115. 

{y)  Leeds  v,  Cheetham,  1  Sim. 


146 ;  Loft  V.  Dennis,  28  L.  J.  a  B. 
169.  The  case  of  Steele  v.  Bight, 
cited  in  1  T.  £.  708,  and  the  dictum 
in  Brown  v.  Quilter,  Amb.  619,  con- 
trary to  the  statement  in  the  text, 
mxist  be  considered  to  be  overruled. 
(z)  It  has  been  held  that  this  pro- 
vision is  a  general  enactment,  and 
not  limited  in  its  operation  to  the 
metropolitan  districts.  Ex  parte 
Qoreley,  34  L.  J.  Bankruptcy,  1. 
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seem,  therefore,  that  if  in  the  above-mentioned  cases 
the  lessee  had  required  the  directors  of  the  insurance 
company,  before  they  paid  over  the  money  to  the 
lessor,  to  apply  it  in  rebuilding,  they  would  have  been 
bound  to  do  so  (a). 
It  follows  from  the  foregoing  observations  that  a  Proper  form 

1  111  1  'Ji?*  Ti?    'j.    •      of  covenant 

lease  should  expressly  provide  tor  insurance,  it  it  is  by  leasee  for 
arranged  that  the  lessee  shall  insure,  the  covenant  ""'^«^^- 
should  state  in  whose  name  the  insurance  is  to  be.  It 
should  also  name  the  office,  or  provide  that  the  office 
shall  be  one  approved  by  the  lessor,  and  the  lessee 
should  be  bound  to  produce  the  policy  and  the  receipts 
for  the  premiums. 

It  has  been  held  that  a  covenant  to  insure  in  the  Construction 
joint  names  of  the  lessor  and  lessee  is  substantially  °  <»^®°*"*- 
performed  if  the  insurance  is  in  the  name  of  the  lessor 
only  (b)  ;  but  a  covenant  to  insure  in  the  name  of  the 
lessor  is  broken  by  the  lessee  adding  his  own  name  {c\ 

In  the  case  of  an  underlease  where  the  sub-lessor  is  Covenants  to 
himself  bound  to  insure,  the  covenant  in  the  under-  Sfderi^e. 
lease,  if  entered  into  by  the  under-lessee,  should  of 
course  be  made  to  correspond  with  that  in  the  superior 
lease.  Sometimes  the  arrangement  is  that  the  under- 
lessor  shall  continue  to  insure  as  required  by  the 
superior  lease,  and  an  additional  rent  is  reserved  equal 
in  amount  to  the  annual  premium. 

If  it  is  not  intended  that  the  lessee  shall  insure,  the  where  i^see 
covenant  by  him  to  repair  should  except  accidents  by  8ure,^uwe 
fire,  and  of  course,  if  it  is  intended  that  any  of  the  bJe^e^t^** 
repairs  should  be  done  by  the  lessor,  this  should  be  ^™  general 

*^  ,  •TIP  covenant  to 

expressly  provided  tor.  repair. 

In  farm  leases,  covenants  as  to  cultivation  are  usually  covenants  in 
inserted  with  the  object  of  preventing  the  land  from  ^*™^®"^- 
being  impoverished,  or  the  farm  otherwise  deteriorated 
by  bad  or  negligent  fanning. 

(a)  Siinpson     v,    Scottish,     &c.      Hare,  641. 
Oompy. ,  23  L.  J.  Gh.  329.  (c)  PenniaU  v.  Harbome,  1 1  Q.  B. 

(h)  Hayens    v.    Middleton,     10      368. 
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L£AB£S. 


Covenant  not 
to  cany  on 
trades. 


Covenant  not 
to  assign  or 
underlet, 
without 
lessor's  con- 
sent. 

Construction 
of  such  a 
covenant. 


IV.  Covenants  restrictive  of  the  use  of  the  demised  pro* 
perty  and  covenants  against  assignment  or  under- 
letting without  the  lessor^ s  consent 

A  lease  of  a  house  often  provides  that  the  lessee 
shall  not  carry  on  particular  trades  on  the  premises. 
A  covenant  that  the  premises  shall  be  used  as  a  private 
dwelling-house  only,  is  broken  by  permitting  the  house 
to  be  used  as  a  school  {d)  or  charitable  institution  for 
the  board  and  education  of  children  (<?). 

A  covenant  prohibiting  the  use  of  premises  as  a 
public-house,  or  a  beer-house,  is  not  broken  by  the 
sale  of  beer,  in  retail,  to  be  drunk  off  the  premises, 
the  terms  ^^public-house"  and  *' beer-house"  having 
acquired  a  technical  sense  (/) ;  but  if  the  term  "  beer- 
shop"  is  used,  a  sale  to  be  arunk  off  the  premises  is 
a  breach  of  the  covenant  [g) ;  and  it  lias  been  decided 
that  for  a  grocer  to  sell  wine  or  spirits  in  bottles  is  a 
breach  of  covenant  '^  not  to  use  premises  for  the  sale 
of  spirituous  liquors"  (A),  but  is  permitted  under  a 
covenant  ^^not  to  carry  on  the  trade  of  a  seller  of  wine 
and  spirituous  liquors"  {%). 

A  lease  frequently  contains  a  covenant  not  to  assign 
or  underlet  without  the  lessor's  consent.  It  is  generally 
considered  that  such  a  covenant  does  not  prevent  a 
bequest  by  will  (/).  Nor  does  it  extend  to  a  deposit 
of  a  lease  by  way  of  security  (A:),  nor  to  an  alienation 
by  operation  of  law,  e.g.^  by  bankruptcy  or  by  judg- 
ment, even  where  the  judgment  is  preceded  by  a 
warrant  of  attorney  given   by  the  debtor  (Z),  and  a 


(d)  Wickenden  v.  Webster,  25 
L.  J.  a  B.  264. 

(e)  German  v.  Chapman,  7  C.  D. 
271. 

(/)  Pearse  v.  Coats,  L.  R.  2  Eq. 
688 ;  London  and  North  Western 
Railway  Compy.  v.  Gfamett,  t6.  9 
Eq.  26 ;  Holt  v,  CoUyer,  16  C.  D. 
718 ;  Nicoll  v,  Fleming,  19  C.  D.  258. 

{g)  Bishop  of  St.  Albans  v.  Bat- 
tersby,  3  Q.  B.  D.  359 ;  London,  &c. 
Compy.  V.  Field,  16  Ch,  D.  645. 

{h)  Fielden  v.  Slater,  L.  R.  7  Eq. 
523. 


(t)  Jones  V,  Bone,  L.  R.  9  Eq. 
674. 

{j )  Fox  V.  Swann,  Sty.  482 ;  Doe 
d.  Bevan,  3  M.  &  S.  353.  The 
dicta  to  the  contrary  in  the  earlier 
cases,  Knight  v.  Mory,  Cro.  Eliz. 
60 ;  Bury  v,  Stanton,  ih,  330,  must 
be  deemed  overruled. 

Uc)  Doe  d.  Pitt  v.  Hogg,  4  D. 
&  Ry.  226. 

{I)  Doe  d.  Curtis,  8  T.  R.  57; 
Croft  V.  Lumley,  5  El.  &  Bl.  682 ; 
25  L.  J.  Q.  B.  223. 
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trustee  in  bankruptcy  having  become  entitled  by 
operation  of  law  may  afterwards  sell  and  assign  in  the 
discharge  of  his  duty  without  its  being  a  breach  of 
the  covenant  (m).  But  the  executor  or  administrator 
of  a  lessee  is  bound  by  the  covenant,  if  expressly 
named  in  it  (n). 

An  underlease  is  not  a  breach  of  a  covenant  not  to 
assign (o);  but  a  covenant  ''not  to  let,  set,  or  demise 
for  all  or  any  part  of  the  term"  has  been  held  to 
prohibit  an  assignment  (^).  An  assignment  by  one 
of  two  joint  tenants  to  the  other  is  a  breach  oi  such 
a  covenant  (q). 

A  covenant  not  to  assign  without  consent,  though 
common,  is  not  an  usual  and  proper  one  in  the  sense 
that  it  can  be  insisted  on  under  an  open  contract  (r). 
And,  indeed,  considering  how  a  covenant  of  this  kind 
can  be  made  an  instrument  of  oppression  in  the  hands 
of  an  unscrupulous  landlord,  it  is  surprising  that  its 
insertion  without  qualification  is  so  readily  assented 
to.  Its  legitimate  object  is  to  secure  a  responsible 
tenant,  and  it  is  therefore  reasonable  to  insist  on  some 
qualifying  words  being  added,  confining  its  operation 
to  this  end.  Sometimes  this  is  done  by  adding  ''  such 
consent  not  to  be  unreasonably  or  vexatiously  with- 
held," or  ''  such  consent  not  to  be  withheld  if  the  pro- 
posed assignee  is  a  responsible  and  respectable  person." 
If  words  of  this  kind  are  added,  they  do  not  amount 
to  a  covenant  by  the  lessor,  but  if  he  refuses  his  consent 
improperly  the  lessee  may  assign  without  it  (s), 

A  covenant  not  to  assign  without  consent  runs  with 
the  land  so  as  to  bind  an  assignee  at  law. 

The  measure  of  damages  in  an  action  for  breach  of 
the  covenant  is  such  a  sum  of  money  as  will  put  the 


Underlease 
not  a  breach 
of  covenant 
against 
assignment. 

Assignment 
by  one  joint 
tenant  to  the 
other. 

Covenant  not 
to  assign,  &c., 
cannot  be 
insisted  on 
under  an  open 
contract. 


May  be  quali- 


Runs  with  the 
land. 

Measure  of 
damages  on 
breach  of 
covenant. 


(m)  Goring  r.  Warner,  2  Eq.  Ab. 
100 ;  Doe  d.  Bevan,  3  M.  &  S.  353. 

(n)  Boe  d.  Greseon  v,  Harrison, 
2  T.  R.  425. 

(o)  Crusoe  d.  Blenoowe  v.  Bugby, 
2  Wm.  Bl.  766. 

{p)  Greenaway  r.  Adams,  12  Ves. 
395. 

(a)  Varley  v.  Coppard,  L.  E.  7 
C.P.506.    See  also  Corp.  of  Bristol 
VOL.  II. 


V.  Westcott,  L.  R.  12  Ch.  D.  461. 

(r)  Church  v.  Brown,  15  Ves. 
258;  Buckland  v.  Papillon,  L.  R. 
1  Eq.  477 ;  Hodgkinson  v,  Crowe, 
L.  R.  19  Eq.  591 ;  Hampshire  v. 
Wickens,  i6.  7  Ch.  D.  555. 

(«)  Treloar  v.  Bigge,  L.  R.  9 
Excn.  151 ;  Evans  v.  I)ayis,  10  Ch. 
D.  747 ;  Sears  t\  House  Property, 
&c.  Socy.,  16  Ch.  D.  387. 
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plaintiff  in  the  same  position  as  if  he  had  still  the 
defendant's  liability  instead  of  the  liability  of  one 
of  inferior  pecuniary  means  for  past  and  future 
breaches  (t). 


ProTiaofor 
re-entry. 


Cannot  be 
insisted  on 
nnder  open 
contract. 

Demand  of 
rent  necessaiy 
at  common 
law. 


V.  The  condition  of  re-entry j  and  tlie  relief  afforded  hy 
equity  against  a  forfeiture  thereunder. 

The  lessee's  covenants  are  usually  followed  by  a 
proviso  or  condition  enabling  the  lessor  to  re-enter  in 
case  the  rent  remains  unpaid  for  a  certain  time,  or  in 
case  of  a  breach  of  the  lessee's  covenants,  but  such  a 
condition  could  not  be  insisted  on  in  the  absence  of 
stipulation  (w). 

lief  ore  a  landlord  could  re-enter  for  non-payment  of 
rent,  he  was,  by  the  common  law,  obliged  to  make  an 
actual  demand,  and  in  making  such  demand  a  number 
of  troublesome  formalities  were  necessary  (x).  By  the 
Common  Law  Procedure  Act,  1852,  sect.  210  (y),  the 
service  of  a  writ  of  ejectment  is  substituted  for  an 
actual  demand  and  re-entry ;  but  a  lessor  cannot  re- 
cover under  this  statute  without  showing  that  a  half- 
year's  rent  was  due  before  the  writ  was  served,  and 
that  no  sufficient  distress  could  be  found  on  the  pre- 
mises (^).  It  is  usual  to  provide  in  the  condition  for 
re-entry  that  the  lessor  may  re-enter  for  non-payment 
of  rent,  whether  the  same  shall  have  been  legally 
demanded  or  not.  Words  to  that  effect  will  dispense 
with  the  necessity  of  making  a  legal  demand,  or  of 
proving  that  no  sufficient  distress  can  be  found  (a). 
If  the  lease  or  agreement  expressly  requires  that  the 
rent  shall  be  demanded  before  a  re-entry,  the  demand 
need  not  be  accompanied  by  the  Common  Law  for- 
malities (J),  but  it  must  not  be  made  until  the  expi- 
ration of  the  time  allowed  for  payment  (c). 


(0  WilH 
a  B.  739. 


lliams  V,  Earle,  L.  E.  3 


(tt)  Hodgkinson  v.  Crowo,  L.  E. 
10  Ch.  622. 

(x)  See  1  Sannd.  287,  n.  16. 

\y)  This  section  seems  to  be  sub- 
stituted for  sect.  2  of  4  Geo.  2,  c.  28. 


(z)  See  Doe  d.  Foster  v.  Wand- 
lass,  7  T.  E.  117. 

(a)  Doe  d.  Harris  t^.  Masters,  2 

B.  &  C.  490. 

(6)  Doe  d.  Scliofield  v.  Alexander, 
2  M.  &  S.  525. 
(c)  Philips  r.   Bridge,   L.   R   9 

C.  P.  48. 
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A  forfeiture,  whether  for  non-payment  of  rent  or  for  ^°^^"^ 
a  breach  of  covenant,  will  be  waived  by  a  subsequent  Ij^tanoe  of 
acceptance  of   rent,  provided  that  the  lessor  at  the  SLud^*^ 
time  of  such  acceptance  have  notice  of  the  forfeiture  ; 
and  a  distress  or  action  for  rent  which  has  accrued 
subsequently  to  the  breach  constituting  the  forfeiture 
is  a  waiver  (c?).     The  acceptance  of  rent  is,  however, 
no  waiver  of  forfeiture  in  respect  of  subsequent  acts 
or  omissions  in  breach  of  the  same  covenant. 

It  has  been  long  settled  that  equity  will  relieve  ^j^^'^^-  g^ 
against  a  forfeiture  for  non-payment  of  rent(^).     By  forfeiture  for 
the  Common  Law  Procedure  Act,  1852  (/),  a  tenant  SfreStf"^**^* 
may  stay   all    further    proceedings   against  him   by 
paying  the  arrears  of  rent  and  costs  to  the  landlord 
or  into  Court ;  and  by  the  same  Act  it  is  provided  that 
a  lessee  against  whom  judgment  and  execution  have 
been  had  in  action  of  ejectment  for  non-payment  of 
rent  must   proceed  for  relief   in   equity  within   six 
months  after  execution ;  and  in  case  he  proceeds  in 
equity  within  that  time,  he  must,  in  order  to  have  or 
continue  an  injunction  against  the  proceedings  at  law, 
bring  into  Court  the  arrears  of  rent  and  the  amount  of 
the  taxed  costs  at  law  within  forty  days  after  the 
lessor's  answer  (ff). 

Until  recently,  the  Court  had  no  jurisdiction  to  c^^^^^o 
relieve  the  lessee  from  the  consequences  of  a  breach  jurisdiction  to 
of  the  covenants  other  than  the  covenant  for  non-pay-  forfdturefM* 
ment  of  rent.     But  such  a  jurisdiction  has  now  been  ^^^t.°* 
conferred  by  section  14   of  the  Conveyancing  Act,  jurisdiction 
1881,  which  provides  as  follows: —  ^nVk^t!^ 

(1.)  A  right   of  re-entry  or  forfeiture  under  any  proviso  KestrictionB 
or  stipulation  in  a  lease  for  a  breach  of  any  covenant  or  against  for- 
condition  in  the  lease,  shall  not  be  enforceable,  by  action  j^^geT  ° 
or  otherwise,  unless  and  until  the  lessor  serves  on  the  lessee 
a  notice  specifying  the  particular  breach  complained  of,  and, 
if  the  breach  is  capable  of  remedy,  requiring  the  lessee  to 

(d)  Bendy  r.  Nichol,  27  L.  J.  (/)  Sects.  210,  211. 

C.  P.  220.    See  also  Cotesworth  v,  (g)  There  is  a  similar  provision 

Spokes,  30  L.  J.  C.  P.  220.  in  4  Geo.  2,  c.  28,  s.  2.     See  Bowser 

Je)  Wadman  v.  Calcraft,  10  Ves.  v.  Colby,  1  Hare,  109. 
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Lessor  may 
apply  to  Court 
for  relief. 


Definition  of 
term  "lease." 


Exceptions. 


remedy  the  breach,  and  in  any  case  requiring  him  to  make 
compensation  in  money  for  the  breach,  and  the  lessee  faQs, 
within  a^reasonable  time  thereafter,  to  remedy  the  breach, 
if  it  is  capable  of  remedy,  and  to  make  reasonable  com- 
pensation in  money  to  the  satisfaction  of  the  lessor  for  the 
breach. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise, 
to  enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee 
may,  in  the  lessor's  action,  if  any,  or  in  any  action  brought 
by  himself,  apply  to  the  Court  for  relief ;  and  the  Court 
may  grant  or  refuse  relief,  as  the  Court,  having  regard  to 
the  proceedings  and  conduct  of  the  parties  under  the  fore- 
going provisions  of  this  section,  and  to  all  the  other  cir- 
cumstances, thinks  fit ;  and  in  ease  of  relief  may  grant  it 
on  such  terms,  if  any,  as  to  costs,  expenses,  damages,  com- 
pensation, penalty,  or  otherwise,  including  the  granting  of 
an  injunction  to  restrain  any  like  breach  in  the  future,  as 
the  Court,  in  the  circumstances  of  each  case,  thinks  fit. 

(3.)  For  the  purposes  of  this  section  a  lease  includes  an 
original  or  derivative  under-lease,  also  a  grant  at  a  fee  farm 
rent,  or  securing  a  rent  by  condition ;  and  a  lessee  includes 
an  original  or  derivative  under-lessee,  and  the  executors,  ad- 
ministrators, and  assigns  of  a  lessee,  also  a  grantee  under 
such  a  grant  as  aforesaid,  his  heirs  and  assigns ;  and  a 
lessor  includes  an  original  or  derivative  imder-lessor,  and 
the  heirs,  executors,  administrators  and  assigns  of  a  lessor, 
also  a  grantor  as  aforesaid,  and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  proviso  or  stipula- 
tion under  which  the  right  of  re-entry  or  forfeiture  accrues 
is  inserted  in  the  lease  in  pursuance  of  the  directions  of  any 
Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  con- 
tinue so  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant  shall  be  and  take  effect  as  a  lease  to 
continue  for  any  longer  term  for  which  it  could  subsist,  but 
determinable  by  a  proviso  for  re-entry  on  such  breach. 

(6.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of 
the  land  leased ;  or  to  a  condition  for  forfeiture  on  the 


baDkruptoj  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  ooTenant  or  condition 
for  allowing  the  lessor  to  have  access  to  or  inspect 
hooks,  accounts,  records,  weighing  machines  or  other 
things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof. 
(8.)  This  section  shall  not  affect  tha  law  relating  to  re-entry 

or  forfeiture  or  relief  in  case  of  non-pajment  of  rent. 
(9.)  This  section  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  Act,  and  shall  have  effect  not- 
withstanding any  stipulation  to  the  contrary. 

Section   14  does  not  apply  to  an  agreement  for  a  ko relief uuder 
lease.     Consequently  if  a  person  who  holds  an  agree-  a^.^^rat 
ment  for  a  lease  does  any  act  which,  if  the  lease  had  '^"■"i^***- 
been  g^nted,  would  have  involved  a  forfeiture,  he 
loses  the  right  to  insist  on  specific  performance,  and 
the  Court  cannot  relieve  him  (i). 


VI.  The  effect  of  alienation  hj  the  lessor  or  lessee  as 
regards  the  rent  and  the  covenants  and  conditions  of 
the  lease. 

A  rent  reserved  on  a  lease  is  by  common  law  inci-  Bent  foUowB 
dent  to  the  reversion  and  passes  with  it  on  every  devo-  ITIp^rtio^^ 
lution  or  alienation.     And  if  the  reversion  of  i)art  of  ^1!?;^^^^. 
the  land  comprised  in  a  lease  is  aliened,  the  rent  is  tion. 
apportionable  at  common  law(^). 

The  benefit  of  and  obligation  under  the  covenants  Benefit  o(  and 
and  conditions  in  a  lease  did  not,  however,  pass  at  mven^tal^ 
common  law  to  a  grantee  of  the  reversion.     This  i"  '»''^"'"»» 


remedied  by  the  stat,  32  Hen.  8,  c.  34,  which  provides  ^^'ij 
that  "  all  grantees  of  reversions  shall  enjoy  all  advan- 
tages, benefits  and  remedies  by  action  for  non-per- 
formance of  conditions,  covenants,  or  agreements  con- 
tained or  expressed  in  indentures  of  lease,  which  the 
grantors  or  lessors  themselves  had  or  enjoyed,"  and 
also  gives  a  right  of  action  to  the  lessee  against  grantees 
of  the  reversion. 

(-■}  Swain  V.  Ayres,  20  Q.  B.  D.  i>MJ.  (i)  Co.  Lit.  H8  a. 


by  statute. 
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On  alienation 
of  reversion  of 
part  of  de- 
mised land, 
condition  of 
re-entry  for 
non-payment 
of  rent  is 
available  for 
apportioned 
part. 

But  until 
recent  Act 
condition  was 
gone,  as 
regards  breach 
of  covenants, 
except  where 
lessee  himself 
was  alienee. 


Bent  and 
benefit  of 
lessee's  cove- 
nants and  con- 
dition of  re- 
entry to  run 
with  reversion. 


Obligation  of 
lessor's  cove- 
nants to  nm 
with  rever- 
sion. 


It  has  been  held  that  under  this  Act  the  assignee  of 
the  reversion  of  part  of  the  demised  property  may  sue 
the  lessee  on  the  covenants  in  the  lease  to  repair  or  to 
pay  rent,  and  in  the  latter  case  the  rent  will  be  appor- 
tioned by  the  Court  or  a  jury  (/ ). 

The  stat.  22  &  23  Vict.  c.  35  (m),  gives  to  the  as- 
signee of  the  reversion  of  part  of  the  lands  comprised 
in  a  lease,  where  the  rent  has  been  legally  apportioned, 
the  benefit  of  all  conditions  and  powers  of  re-entry  for 
non-payment  of  the  rent  in  like  manner  as  if  such 
conditions  or  powers  had  been  reserved  to  him  in 
respect  of  such  apportioned  rent. 

The  last-mentioned  enactment  applied  to  the  rent 
only.  If  the  reversion  was  severed,  the  right  of  re- 
entry on  breach  of  covenants  could  not  be  enforced  by 
the  grantee  of  part  (w),  unless  the  grant  of  part  was  to 
the  lessee  himself  so  as  to  cause  an  extinguishment,  in 
which  case  the  right  of  re-entry  remained  intact  over 
that  part  which  remained  in  the  lessor  (o). 

The  Conveyancing  Act,  1881,  contains  the  following 
provisions,  applicable  only  to  leases  made  after  the 
31st  December,  1881:— 

Sect.  10.  Rent  reserved  by  a  lease  and  the  benefit  of  every 
covenant  or  provision  therein  contained  having  reference  to 
the  subject-matter  thereof,  and  on  the  lessee's  part  to  be 
observed  or  performed,  and  every  condition  of  re-entry  and 
other  condition  therein  contained,  shall  be  annexed  and 
incident  to  and  shall  go  with  the  reversionary  estate  in  the 
land  or  in  any  part  thereof  immediately  expectant  on  the 
term  granted  by  the  lease,  notwithstanding  severance  of 
that  reversionary  estate,  and  shall  be  capable  of  being  re- 
covered, received,  enforced  and  taken  advantage  of  by  the 
person  from  time  to  time  entitled,  subject  to  the  term,  to 
the  income  of  the  whole  or  any  part,  as  the  case  may 
require,  of  the  land  leased. 

Sect.  11.  The  obligation  of  a  covenant  entered  into  by  a  lessor 
with  reference  to  the  subject-matter  of  the  lease  shall,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  reversionary 


(/)  Twynam  v.  Pickard,  2  B.  & 
Aid.  105;  Mayor  of  Swansea  v, 
Thomas,  10  Q.  B.  D.  48. 


[m)  Sect.  35. 

n)  Knight's  case,  5  Co.  54  h, 

[n)  Hyde  v.  Warden,  3  Ex.  D.  72. 
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estate  iminecliately  expectant  on  the  term  granted  by  the 
lease,  be  annexed  and  incident  to  and  shall  go  with  that 
teveraonary  estate,  or  the  Beveral  parts  thereof,  notwith- 
fitaudiug  seTerance  of  that  reversionary  estate,  and  may  be 
taken  advantage  of  and  enforced  by  the  person  in  'whom 
the  term  is  from  time  to  time  vested  by  conveyance,  devolu- 
tion in  law,  or  otherwise ;  and,  if  and  as  far  as  the  lessor  has 
power  to  make  the  lease  binding  against  the  person  from 
time  to  time  entitled  to  that  reversionary  estate,  the  obliga- 
tion afor^aid  may  be  taken  advantage  of  and  enforced 
against  any  person  so  entitled. 
Sect.  12.  Notwithstanding  the  severance  by  oonveyaBoe,  sur-  AppoitioE- 
render,  or  otherwbe,  of  the  reversionary  estate  in  any  land  ditiona  on 
comprised  in  a  lease,  and  notwithstanding  the  avoidance  or  '*™'^**' 
cesser  in  any  other  manner  of  the  term  granted  by  a  lease 
as  to  part  only  of  the  land  comprised  therein,  every  condi- 
ti<m  or  right  of  re-entry,  and  every  other  condition,  con- 
tained in  the  lease,  shall  be  apportioned,  and  shall  remain 
annexed  to  the  severed  parts  of  the  reversionary  estate  as 
severed,  and  shall  be  in  force  with  respect  to  the  term 
whereon  each  severed  part  is  reversionary,  or  the  term  in 
any  land  which  has  not  been  surrendered,  or  aa  to  which 
the  term  has  not  been  avoided  or  has  not  otherwise  ceased, 
in  like  manner  as  if  the  land  comprised  in  each  severed 
part,  or  the  land  as  to  which  the  term  remains  subsisting, 
as  the  case  may  be,  had  alone  originally  been  comprised  in 
the  leaae. 

It  was  formerly  a  rule  of  law  that  if  a  condition 
was  once  dispensed  with  it  was  gone  for  ever.     As  a 
consequence  of  this  principle,  it  was  held  in  Dumpor's  DumporUCate. 
Case  (p),  that  a  condition  not  to  alien  without  licence 
was  determined  by  the  first  licence  given.     This  doc-  i*weiit»- 
trine  is  now  abolished  by  the  Act  22  &  23  Vict.  c.  35,  jJi^^,-^f  o.« 
which  provides  in  effect  that  a  licence  to  do  any  parti-  ^^^^^^ 
cular  act  which,  without  such  licence,  would  create  a  c.  36. 
forfeiture,  shall  extend  only  to  that  act,  and  that  a 
Ucence  to  one  of  several  co-fessees  shall  not  destroy  the 
condition  as  against  the  other  co-lessees,  and  that  a 

(p)  4  Co.  Eep.  119  b. 
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licence  to  assign,  &c.,  part  of  the  property  shall  not 
destroy  the  condition  as  to  the  rest  of  the  property  (j'). 
Mortgagor  in  A  conveyanco  of  the  reversion  by  way  of  mortgage 
JSTfOT  rent*^  of  course  passes  to  the  mortgagee  the  right  to  the 
rent  and  the  benefit  of  all  covenants  and  conditions. 
But  as  it  is  usual  for  the  mortgagee  to  permit  the 
mortgagor  to  remain  in  possession,  the  Judicature  Act, 
1873  (r),  provides  that  a  mortgagor  entitled  for  the 
time  being  to  the  possession  or  receipt  of  the  rents  and 
profits  of  any  land  as  to  which  no  notice  of  his  inten- 
tion to  take  possession  or  to  enter  into  the  receipt  of 
the  rents  and  profits  thereof  shall  have  been  given  by 
the  mortgagee,  may  sue  for  such  possession,  or  for  the 
recovery  of  such  rents  or  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other 
wrong  relative  thereto  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jointly  with  any  other  person. 
Whether  It  sccms  doubtf  ul  whcthcr  under  the  stat.  8  &  9  Vict, 

aaaignri^htof  c.  106,  s.  5,  a  Icssor  Can  pass  to  his  assignee  the  right 
OT^j^reody   ^  enter  for  a  breach  already  committed  of  the  lessee's 
covenants  :  at  all  events,  such  a  right  will  not  pass  by 
the  assignment  of  the  reversion,  unless  expressly  men- 
tioned (s). 
^^^  ^?     .       As  the  riffht  to  the  rent  and  to  sue  on  the  covenants 

destruction  of     «,,  .-»      ^  .  •,  -  i*  i^i 

mesne  rever-    loUows  the  rcvcrsion,  it  was  formerly  important,  where 
^^^'  a  lease  was  made  by  a  person  who  was  himself  only  a 

termor,  or  had  otherwise  a  limited  interest,  that  the 
term  or  other  interest  constituting  his  reversion  should 
not  be  merged  or  surrendered.  For  example,  if  lands 
were  held  by  A.  for  life  or  for  years,  with  remainder  to 
B.,  and  A.  made  a  lease  and  afterwards  surrendered 
his  estate  to  B.  or  took  a  conveyance  from  B,  which 
had  the  effect  of  merging  liis  (A.'s)  estate,  the  conse- 
quence was  that,  the  immediate  reversion  on  the  lease 
being  gone,  the  rent  and  the  benefit  of  the  covenants 
Avere  gone  also.  To  remedy  this,  it  is  provided  by  8 
8&9Vi:t.       &  9  Vict.  c.  106,  s.  9,  that  in  case  of  the  merger  or 

c.  106,  8.  9. 


(rjS 


Sects.  1,  2.  («)  Crane  v.  Batten,  23  L.  T.  R. 

Sect.  25,  sub-sect.  5.  220;  Hunt  v.   Bemnant,   9  Exch. 

635 ;  23  L.  J.  Ex.  135. 
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surrender  of  the  reversion  expectant  on  a  lease,  the 
estate  conferring,  as  against  the  tenant  under  the  same 
lease,  the  next  vested  right  to  the  same  hereditament, 
shall  for  the  purpose  of  preserving  the  incidents  to 
such  extinguished  reversion,  be  deemed  the  reversion 
expectant  on  the  lease. 

It  will  be  borne  in  mind  that  a  lessee  who  has  original  leeuee 
entered  into  covenants  with  his  lessor  remains  liable  to'covwiaate^ 
to  those  covenants  after  he  has  assigned  the  lease  to  ^^t^MJfma 
another,  and  the  right  to  sue  the  original  lessee  in  such  be  uued  by 
a  case  passes  to  a  grantee  of  the  reversion  by  virtue  of  S^^nf 
32  Hen.  8,  c.  34,  where  the  lease  is  by  deed ;  but  not 
in  the  case  of  a  tenancy  from  year  to  year  created  by 
an  instrument  not  under  seal  (t).     It  is  apprehended, 
however,  that  sect.  10  of  the  Conveyancing  Act  applies 
to  leases  by  mere  writing  where  the  law  does  not  re- 
quire a  deed,  ^.  ^.,  a  lease  from  year  to  year,  as  well  as 
to  leases  by  deed. 


VII.  J5y  what  tnodeSy  otherwise  than  h]  forfeiture^  a 
tenancy  may  he  determined;  and  the  rights  of  the 
parties  at  the  determination  thereof  as  regards 
emblements^  fixtures^  compensation  for  impi^ovements 
and  other  matters. 

A  lease  for  a  term  certain  of  course  determines  at  Lease  for  term 
the  expiration  of  the  term,  and  no  notice  to  quit  is  efliSn?f**^ 
necessary.  *^®- 

It  has  been  before  observed  that  (except  in  cases  Notice  to  quit 
within  section  33  of  the  Agricultural  Holdings  Act,  det^Se 
1883)  a  tenancy  from  year  to  jear  continues  until  it  is  y^^^^/^ 
put  an  end  to  by  a  half-year's  notice  to  quit  from  one 
of  the  parties,  and  that  such  notice  must  expire  at  the 
period  of  the  year  at  which  the  tenancy  commenced. 
And  if  a  tenancy  from  year  to  year  has  arisen  from 
the  tenant  having  held  over  on  the  expiration  of  his 
lease  or  original  tenancy,  the  general  rule  is  that  the 
notice  must  expire  at  the  period  of  the  year  at  which 

[t)  Standen  r.  Christmas,  10  Q.      Allcock  v,  Moorhouse,  9  Q.  B.  D. 
B.  k  13o ;  16  L.   J.  Q.  B.  265 ;      367. 
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Executors  of 
tenant  entitled 
to  notice  to 
quit. 


Notice  to  quit 
primdfctcie 
waivea  by 
acceptance  or 
demand  of 
rent. 


What  notice 
necessary 
under  "Agri- 
cultural Hold- 
ings Act." 


Tenancy  at 
will,  how 
determined. 


Tenancy  on 


the  original  term  commenced  (w).  If  the  tenant  dies 
during  the  tenancy,  his  executor  or  administrator  has 
the  same  interest  in  the  land  as  the  deceased  had,  and 
tlie  same  notice  to  quit  is  therefore  necessary  {x). 

A  half-year's  notice  to  quit  is  necessary  wnether  the 
rent  be  reserved  half-yearly  or  quarterly  (y). 

An  acceptance  of  rent  due  after  the  expiration  of  a 
notice  to  quit  is  a  primd  facie  waiver  of  tne  notice,  as 
it  shows  the  intention  of  both  parties  to  continue  the 
tenancy ;  so,  also,  if  the  landlord  distrains  for  or  de- 
mands the  rent,  he  primd  facie  affirms  the  continuance 
of  the  tenancy ;  but  the  presumption  of  waiver  may  be 
rebutted,  and  it  is  a  question  for  the  jury,  and  not  for 
the  Court,  whether,  under  the  circumstances  of  the 
case,  the  notice  has  been  waived  (z). 

Section  33  of  the  Agricultural  Holdings  Act,  1 883(a), 
provides  that  where  a  half-year's  notice  to  quite  expiring 
with  a  year  of  tenancy  is  by  law  necessary  and  sufficient 
for  the  determination  of  a  tenancy  from  year  to  year, 
a  year's  notice  so  expiring  is  to  be  necessary  and  suffi- 
cient, unless  the  landlord  and  tenant,  by  writing  under 
their  hands,  agree  that  the  section  shall  not  apply, 
in  which  case  a  half-year's  notice  shall  continue  to  be 
sufficient,  but  the  section  does  not  extend  to  a  case 
where  the  tenant  is  adjudged  bankrupt,  or  has  filed  a 
petition  for  composition  or  arrangement  with  his  credi- 
tors. Nor  does  the  section  apply  to  a  yearly  tenancy 
which  by  express  agreement  of  the  parties  is  deter- 
minable by  six  months'  notice  to  quit(i). 

A  tenancy  at  will  may  be  determined  at  any  time 
by  the  tenant  delivering  up  possession,  or  by  the 
landlord  demanding  such  possession,  and  no  notice  to 
quit  is  necessary  (c). 

A  tenant  on  suflFerance  is  a  mere  trespasser,  and  the 


(m)  Doe  d.  Collins  v.  WeUer,  7 
T.  K.  478;  Berry  v.  Lindley,  3 
M.  &  G.  498 ;  Kelly  v.  Patterson, 
L.  E.  9  C.  P.  681. 

{x)  Doe  d.  Shore  v.  Porter,  2 
T.  E.  13. 

(y)  Spirley  r.  Newman,  1  Esp. 
266. 


(z)  Blyth  V.  Bennett,   13  C.  B. 
178. 


(a)  46  &  47  Vict.  c.  61. 

(6)  —    ■ 


Wilkinson  v.  Calvert,  3  C.  P. 
D.  360 ;  Barlow  v.  Teal,  15  Q.  B.  D. 
403. 

(c)  Eight  d.  Lewis  v.  Beard,  13 
East,  210. 
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landlord  may  at  any  time  enter  and  put  an  end  to  the  juifawnce, 

,  ».\         J  1  •  -1  1  howdeter- 

tenancy  without  making  any  previous  demand.  mined. 

A  lease  or  tenancy  may  be  determined  by  an  express  surrender, 
surrender,  or  by  a  surrender  by  act  and  operation  of  smrendermust 
law.    An  express  surrender  requires  a  deed,  unless  the  ^  ^^  ^®®^* 
estate  surrendered  is   one   that   can   be   created   by 
parol  [d). 

A  surrender   by   act   and  operation  of  law  arises  surrender  at 

(1)  where  the  lessee  gives  up,  and  the  lessor  resumes, 
possession  in  pursuance  of  an  agreement  between  the 
parties  that  the  lease  shall  come  to  an  end  {e) ;  or, 

(2)  where  a  lessee  accepts  a  new  lease  commencing 
immediately,  or  which  is  otherwise  inconsistent  with 
the  continuance  of  the  first  lease,  even  though  the 
second  lease  may  be  of  shorter  duration  than  the 
first  (/) ;  or,  (3)  where  a  new  lease  is  made  to  a  third 
party,  with  the  assent  of  the  original  tenant,  who  gives 
Tip  possession  {g). 

The  consent  of  the  original  tenant  may  be  implied  consent  of 
from  the  circumstances.  Thus,  in  a  case  where  a  S^^iSS?"* 
bishop's  lease  had  been  granted  to  A.,  and  at  the  "J?^^®""" 
accustomed  period  a  new  lease  was  granted  to  B.,  the 
consent  of  A.  was  presumed  from  the  fact  that  at  the 
time  of  the  renewal  B.  was  in  possession  of  the  pro- 
perty and  also  of  the  old  lease,  and  that  the  old  lease 
was,  in  accordance  with  the  usage  at  the  bishop's  office, 
given  up  by  him  to  be  cancelled  (A).  But  it  is  appre- 
hended that  there  can  be  no  implied  surrender  by  the 
original  lessee  unless  he  gives  up  actual  possession. 
If,  therefore,  A.,  a  lessee,  grants  an  underlease  to  B., 
who  takes  possession,  and  a  new  lease  is  afterwards 
granted  by  the  superior  lessor  to  C,  no  evidence  of  A.'s 
consent  to  the  new  lease  will  supply  the  place  of  a 
surrender  by  deed,  so  as  to  enable  C.  to  sue  B.  on  the 
covenants  in  the  underlease  (i). 

W)  8  &  9  Vict.  c.  106,  s.  3.  Pope,  9  Hare,  705. 

(c)  Phene  v,  PoppleweU,  31  L.J.  (A)  Walker  v.  Eichardson,  6  L.  J. 

C.  P.  235.  Ex.  229 ;  2  M.  &  W.  882  ;  Dayison 

(/)  Hughes  V.  Eowbotham,  Cr.  v,  Gent,  26  L.  J.  Ex.  122  ;  1  H.  & 

Eliz.  302.  N.  744. 

(g)  Thomas  v.  Cook,  2  B.  &  A.  (t)  Lyon  v.  Beid,  13  L.  J.  Ex. 

119;   Nicholls   v,  Atheretone,    16  377 ;  13  M.  &  W.  285. 
L.  J.  Q.  B.  371 ;  MacdonneU  v. 
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LKASES. 


Effect  of  dis- 
claimer by 
trustee  of 
bankrupt 
lessee. 


Trustee  may 
not  disclaim 
without  leave 
of  Court, 
except  in 
certain  cases. 


Court  may 
vest  dis- 
claimed 
property  in 
any  person 
interested,  or 
under  liability 
in  respect  of  it. 


By  the  Bankruptcy  Act,  1883  (/i:),  the  trustee  is 
authorized  to  disclaim  onerous  property  (/)  at  any  time 
within  three  months  after  the  first  appointment  of  a 
trustee  (tw),  or  if  such  property  shall  not  have  come  to 
the  trustee's  knowledge  within  one  month  after  such 
appointment,  then  at  any  time  within  two  months  after 
he  first  became  aware  of  it.  The  disclaimer  operates 
to  determine  as  from  its  date  the  rights,  interests,  and 
liabilities  of  the  bankrupt  and  his  property  in  or  in 
respect  of  the  property  disclaimed,  and  also  discharges 
the  trustee  from  all  personal  liability  in  respect  of  the 
property  disclaimed  as  from  the  date  when  the  pro- 
perty vested  in  him,  but  does  not,  except  so  far  as  is 
necessary  for  the  purpose  of  releasing  the  bankrupt 
and  his  property  and  the  trustee  from  liability,  affect 
the  rights  or  liabilities  of  any  other  person. 

A  trustee  may  not  disclaim  a  lease  without  the  leave 
of  the  Court  except  in  cases  prescribed  by  general 
rules  (w),  and  the  Court  may  impose  conditions  before 
or  on  granting  leave.  Any  person  interested  may  by 
notice  require  the  trustee  to  decide  whether  he  will  dis- 
claim or  not,  and  if  he  neglects  to  give  notice  whether 
he  disclaims  or  not  for  twenty-eight  days,  or  for  such 
extended  period  as  may  be  allowed  by  the  Court,  he 
cannot  disclaim  afterwards.     The  Court  may,  on  ap- 

{Jication  by  any  person  interested  or  under  any 
iability  not  discharged  by  the  Act  in  respect  of  any 
disclaimed  property,  make  an  order  vesting  it  in  any 
such  person  or  in  any  trustee  for  him  upon  such  terms 


i! 


k)  46  &  47  Vict.  c.  52,  s.  55. 
I)  This  is  not  confined  to  pro- 
perty divisible  among  the  creditors, 
but  extends  to  any  property,  as 
defined  by  sect.  168,  from  which 
no  benefit  can  accrue  to  the  estate. 
In  re  Maughan,  14  Q.  B.  D.  956. 

(m)  The  Court  can,  under  sect. 
105,  sub-s.  4,  enlarge  the  time  for 
disclaimer;  but  the  trustee  must 
show  some  good  reason  for  the  in- 
dulgence he  asks.     Re  Price,   13 
a  B.  D.  466. 
InwhatcaflOB        (n)  By  the   Bankruptcy   Eules, 
a  1^  maybe   1883,   Rule  232,  a  lease  may  be 
^SSt  iItb    disclaimed  without   leave   of   the 
of  tiie  Court. 


Court  where  the  bankrupt  has  not 
sublet  or  assigned  the  lease,  or 
created  any  mortgage  or  charge 
thereon,  and  (a)  the  rent  reserved 
and  real  value  of  the  property 
leased,  as  ascertained  by  the  pro- 
perty tax  assessment,  are  less  than 
20^  per  annum,  or  (b)  the  estate  is 
administered  under  sect.  121  of  the 
Act,  or  (c)  the  trustee  serves  the 
lessor  with  notice  of  his  intention 
to  disclaim,  and  the  lessor  does  not 
within  seven  days  after  the  receipt 
of  such  notice  give  notice  to  the 
trustee  requiring  the  matter  to  be 
brought  before  the  Court. 
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as  it  thinks  fit,  but  in  the  case  of  leasehold  property 
the  Court  is  not  to  make  a  vesting  order  in  favour  of 
any  underlessee  or  mortgagee  by  demise,  except  upon 
the  terms  of  making  him  subject  to  the  same  liabilities 
and  obligations  as  the  bankrupt  was  subject  to  at  the 
date  of  the  bankruptcy  petition ;  and  any  mortgagee 
or  underlessee  declining  to  accept  a  vesting  order  upon 
such  terms  is  to  be  excluded  from  all  interest  in  and 
security  upon  the  property,  and  if  there  is  no  person 
claiming  under  the  bankrupt  willing  to  accept  a  vest- 
ing order  on  those  terms,  the  Court  may  vest  the  bank- 
rupt's interest  in  any  person  liable  to  perform  the 
lessee's  covenants,  discharged  from  all  estates,  Ac, 
created  by  the  bankrupt.  Any  person  injured  by  the 
operation  of  a  disclaimer  may  prove  as  a  creditor  in 
the  bankruptcy. 

It  will  be  seen  that  the  above  enactment  defines  the 
effect  of  a  disclaimer  with  more  precision  than  was 
done  by  the  Act  of  1 869  (o).     Its  practical  operation 
may  be  thus  stated — (I.)  When  the  bankrupt  is  the  when  the 
original  lessee,  the  lessor  will  be  entitled  to  distrain,  o^^ii^* 
or  to  prove  in  the  bankruptcy  for  arrears  of  rent,  and  aJi  remedies  o/ 

1  the  lessee 

also  to  prove  for  breaches  of  covenant  up  to  the  date  remain  in 
of  the  disclaimer,  subject  as  to  arrears  of  rent  to  the  d^uSner. 
operation  of  section  42.     (2.)  Where  the  bankrupt  is  where  the 
an  assign  of  the  original  lessee,  the  disclaimer  will  not  ^^"^^^ 
deprive  the  lessor  of  any  of  his  remedies  against  the  remedies  of 
original  lessee,  who  will  be  entitled  to  prove  in  the  o^^i^^^e 
bankruptcy  for  any  money  which  he  may  be  compelled  foJ^^ter 
to  pay,  and  which  the  bankrupt  ought  to  have  paid,  disclaimer. 
He  may  also  apply  to  the  Court  for  an  order  vesting 
the  bankrupt's  interest  in  him.     (3.)  Where  the  bank-  ihemort- 
rupt  has  mortgaged  by  demise,  or  granted  an  under-  ^l^^^r 
lease,  the  Court  will  sdve  the  mortffaffee  or  underlessee  underlessee 
the  option  of  taking  a  vesting  order  of  the  bankrupt's  vestin*  order ; 
interest.     If  he  consents  to  take  it,  he  will  be  liable  to  ciinw,  m^rt". 
the  rent  and  lessee's  covenants  contained  in  the  original  ^|^X^®'' 
lease  as  from  the  date  of  the  petition  in  bankruptcy,  cease. 

(o)  As  the  cases  decided  under      will  arise  under  the  new  Act,  they 
sect  23  of  the  Act  of  1869  have      are  not  noticed  in  this  edition. 
iu>  application  to  the  cases  which 
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Leases  may 
be  renewed 
Tvithout  sur- 
render of 
underleases. 


Tenant  hold- 
ing over  after 
demand  of 
possession  to 
IMiy  double 
annual  value 
of  premises. 


Tenant  hold- 
ing over  after 
expiration  of 
his  notice  to 

Suit,  to  pay 
ouble  rent. 


Holding  over 
must  be  con- 
tumacious. 


and  will  be  freed  and  discharged  from  the  rent  and 
covenants  (if  any)  contained  in  the  underlease.  If, 
on  the  other  hand,  he  declines  to  take  a  vesting  order, 
his  mortgage  or  underlease  will  cease  altogether. 

The  stat.  4  Geo.  2,  c.  28,  s.  6,  enables  leases  to  be 
renewed  without  the  surrender  of  any  underleases 
derived  out  of  the  old  lease,  and  saves  to  the  lessee 
under  the  new  lease  and  to  the  underlessees  the  same 
mutual  rights  and  remedies  as  if  the  old  lease  had 
been  still  in  existence. 

By  the  same  stat.,  s.  1,  it  is  enacted  that  ^^if  any 
tenant  for  life  or  lives,  or  years,  holds  over  any  lands, 
&c.,  after  the  determination  of  his  estate,  aiter  de- 
mand made  and  notice  in  writing  given,  for  delivering 
the  possession  thereof,  by  the  landlord,  &c.,  or  his 
agent  thereunto  lawfully  authorized,  such  tenant  so 
holding  over  shall  pay  to  the  person  so  kept  out  of 
possession  at  the  rate  of  double  the  yearly  value  of 
the  lands  so  detained  for  so  long  a  time  as  the  same 
shall  be  detained."  And  by  stat.  11  Geo.  2,  c.  19, 
s.  18,  it  is  enacted  that  '*  in  case  any  tenant  shall  give 
notice  of  his  intention  to  quit  the  premises,  and  shall 
not  accordingly  deliver  up  the  possession  thereof  at 
the  time  in  such  notice  mentioned,  the  said  tenant 
shall  thenceforth  pay  to  the  landlord  double  the  rent 
which  he  should  otherwise  have  paid." 

To  enable  a  landlord  to  recover  double  value  under 
the  4  Geo.  2,  c.  28,  the  holding  over  by  the  tenant 
must  be  contumacious.  Thus  in  a  recent  case  A.,  a 
tenant  of  B.,  after  the  death  of  B.  accepted  a  fresh 
term  from  his  devisee.  He  afterwards  found  that  the 
heir  of  B.  disputed  the  will,  and  from  the  circumstances 
of  the  case  he  reasonably  and  bond  fide  believed  that 
the  devisee  had  no  title,  and  that  the  land  belonged  to 
the  heir-at-law.  A.  thereupon  refused  to  pay  rent  to 
the  devisee,  who  gave  him  notice  to  quit.  As  A.  did 
not  quit  at  the  expiration  of  the  notice,  the  devisee, 
who  had  established  her  title,  brought  an  action  against 
him  for  the  double  value  for  wilfully  holding  over. 
It  was  held  that  the  action  was  not  maintainable,  as 
to  come  within  the  Act  the  holding  over  must  be  with 
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the  consciousness  on  the  part  of  the  tenant  that  he 
has  no  right  to  retain  possession  {.p). 

In  a  recent  case,  a  landlord,  after  giving  a  yearly  wiiat 
tenant  notice  to  quit  at  the  end  of  his  year,  agreed  to  m^^" 
let  the  land  to  A.  from  the  end  of   the  year,  and  J^^J^ont 
informed  the  tenant  that  he  had   done  so,  but  the  holding  over, 
tenant  nevertheless  held  the  premises  over  for  another 
quarter.     It  was  hold  that  the  landlord  might  recover 
against  the  tenant  as   damages  the   amount  of  the 
ordinary  damages  which  he   had  had  to  pay  in  an 
action  brought  against  him  by  A.  for  not  giving  him 
possession  at  the  time  agreed  on  and  the  cost  of  such 
action.     It  was  also  held  that  the  fact  of  the  landlord 
having  received  from  the  tenant  rent  for  the  quarter 
during  which  he  held  over  did  not  preclude  him  from 
bringing  the  action  {q). 

Where  a  lease  or  tenancy  is  for  an  uncertain  period,  Emblements, 
and  determines  after  the  crops  are  sown  and  before 
harvest,  the  tenant  is  as  a  general  rule  entitled  to  the 
crops,  or  (as  they  are  usually  called)  to  emblements ; 
but  if  the  lease  is  for  a  term  certain,  the  tenant  has  no 
such  right  (in  the  absence  of  special  custom),  for  it  is 
his  own  fault  if,  under  such  circumstances,  he  sows 
the  crops. 

It  is  now  provided  by  the  14  &  15  Vict.  c.  25,  s.  1,  On  death  of 
that  where  a  lease  hold  by  a  tenant  at  rack  rent  shall  entiti^  for 
determine  by  the  death  or  the  cesser  of  the  estate  of  ^^'tiSlJ^up 
the  landlord  entitled  for  his  life,  or  any  other  uncer-  to  end  of 
tain  interest,  instead  of  emblements  the  tenant  shall  y&a!^ 
continue  to  hold  and  occupy  the  lands  until  the  expi- 
ration of  the  then  current  year  of  his  tenancy,  and 
shall  then  quit  upon  the  terms  of  his  lease  or  holding 
in  the  same  manner  as  if  such  lease  or  tenancy  were 
determined  by  effluxion  of  time  or  other  lawful  means 
during  the  continuance  of  the  landlord's  estate;  and 
the  succeeding  landlord  or  owner  is  empowered  to 
receive  and  recover  from  the  tenant  a  due  proportion 
of  the  rent  for  the  period  which  shall  have  elapsed 


(j))  Swiufen  v.  Bacon »  30  L.  J.  {q)  Bramley  v.  Chesterton,  2  0. 

Ex.  33,  368.  B.  (N.  S.)  592  ;  27  L.  J.  C.  P.  23. 
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Law  of  emble- 
inents  applies 
between 
heir  and 
executors. 


Fixtures, 
general  law 
as  to. 


Exception  in 
case  of  trade 
and  orna- 
mental 
fixtures. 


Agricultural 
fixtures. 


from  the  death  or  cesser  of  the  estate  of  the  previous 
landlord  or  owner. 

The  above  Act  applies  to  all  tenancies  in  respect  of 
which  there  may  be  a  claim  to  emblements  (r). 

The  right  to  emblements  is  not  confined  to  the  case 
of  landlord  and  tenant.  Thus  if  a  tenant  in  fee  dies 
before  harvest,  the  then  growing  crops  will  go  to  his 
executors,  though  if  he  has  devised  the  land,  the 
devisee  will  be  entitled  to  the  crops  as  against  the 
executor  (s).  And  where  the  estates  of  persons  having 
only  limited  interests  determine  by  their  deaths  before 
liarvest,  the  emblements  will  go  to  their  personal  repre- 
sentatives. 

The  general  law  as  to  things  annexed  to  the  free- 
hold is  that  they  become  part  of  it  and  cannot  be 
severed  by  a  tenant  without  the  consent  of  the  land- 
lord. But  an  exception  to  this  general  law  has  long 
been  established  in  the  case  of  fixtures  set  up  for  the 
pur|)oses  of  trade  (^),  or  for  purposes  of  ornament  or 
convenience ;  as,  for  example,  marble,  or  other  orna- 
mental chimney-pieces,  marble  slabs,  grates,  or  stoves, 
or  the  like,  provided  that  they  can  be  separated  from 
tlie  freehold  without  any  material  injury  (w). 

Recent  statutes  have  conferred  on  tenants  of  farms 
special  rights  with  regard  to  what  may  be  called  agri- 
cultural fixtures.  Thus  the  Act  14  &  15  Vict.  c.  25, 
sect.  3,  provides  ^'that  if  any  tenant  of  a  farm  or 
lands  shall,  with  the  consent  in  writing  of  the  landlord^  at 
his  own  cost  and  expense,  erect  any  farm-building, 
either  detached  or  otherwise,  or  put  up  any  other 
building,  engine,  or  machinery  either  for  agricultural 
purposes  or  for  the  purposes  of  trade  and  agriculture 
(which  shall  not  have  been  erected  or  put  up  in  pur- 
suance of  some  obligation  in  that  behalf),  then  all 
such  buildings,  engines,  and  machinery,  shall  be  the 


(r)  Hainee  v.  Welch,  L.  E.  4 
C.  P.  91. 

(«)  Cooper  V.  Woolfitt,  2  H.  &  N. 
122  ;  26  L.  J.  Ex.  310. 

(t)  Poole's  case,  1  Salk.  368 ;  Law- 
ton  V,  Law  ton,  3  Atk.  13  ;  Dean  v, 
AUaby,  3  Esp.  11 ;  Fitzherbert  r. 


Shaw,  1  H.  Bl.  528. 

(m)  See  Buckland  v.  Butterfield, 
2  B.  &  B.  75.  See  generally  on  the 
subject  of  fixtures,  Amos  &  Ferard 
on  Fixtures  ;  also  Elwes  v,  Mawe, 
2  Smith,  L.  C.  90. 
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property  of  the  tenant,  and  shall  be  removable  by 
him,  notwithstanding  the  same  may  consist  of  sepa- 
rate buildings,  or  that  the  same,  or  any  part  thereof, 
may  be  built  in  or  permanently  fixed  to  the  soil,  so 
as  the  tenant  making  any  such  removal  do  not  in  any- 
wise injure  the  land  or  buildings  belonging  to  the 
landlord,  or  otherwise  do  put  the  same  in  like  plight 
and  condition,  or  as  good  plight  and  condition  as  the 
same  were  in  before  the  erection  of  anything  so  re- 
moved." But  the  tenant  is  bound  before  any  such 
removal  to  give  a  month's  notice  to  the  landlord  or  his 
agent,  and  the  landlord  may  elect  to  purchase  the 
matters  and  things  proposed  to  be  removed  at  a  valua- 
tion. 

And  the  Agricultural  Holdings  Act,  1883,  contains 
provisions  conferring  further  rights  on  tenants  with 
regard  to  fixtures  in  the  case  of  holdings  subject  to 
that  Act,  which  provisions  will  be  mentioned  after- 
wards in  connection  with  the  other  provisions  of  that 
Act. 

As  a  general  rule  the  tenant  must  in  the  absence  of  Tenant's 
any  express  stipulation  on  the  subject,  remove  fixtures  wh^aley 
during  the  term,  otherwise  they  belong  to  the  land-  ™^^"" 
lord  (x) ;    and   this    rule   equally   applies,   when   the 
tenancy  is  determined  by  the  lessor  re-entering  for  a 
breach  of  covenant  (y).     If,   however,  the   tenant  is 
allowed  to  remain  in  possession  after  the  expiration  of 
the  term,   it  would  seem  that  he  may  at  any  time 
while   so   remaining    in    possession    remove    fixtures 
which  he  might  have  removed  during  the  term  (^r). 
And  in  Weeton  v.  Woodcock  (a),  the  rule  was  thus  stated, 
that  the  tenant's  right  to  remove  fixtures  continues 
during  his   original   term,  and   during  such  further 
period  of  possession  by  him,  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  a  tenant  (i). 

[z)  Leader  r.  Homewood,  5  C.  B.  153. 

(N.  S.)546 ;  27  L.  J.  C.  P.  316.  (b)  See  also  Greene  v.   Cole,  2 

(y)  i*ugh  V,  Arton,  L.  E.  8  Eq.  Wms.  Saund.  228 ;  Elwes  v.  Mawe, 

.626.  2  Smith,  L.  C.  117  ;  Euffey  v.  Hen- 

(2)  Penton  v,  Robart,  2  East,  88.  derson,  21  L.  J.  Q.  B.  49  ;  Wilde  v. 

(a)  7  M.  &  W.  14 ;  10  L.  J.  Ex.  Waters,  24  L.  J.  C.  P.  193. 
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Effect  of  dis- 
claimer by 
trustee  of 
bankrupt  as 
regards  right 
to  remove 
fixtures. 


Covenants  as 
to  fixtures. 


Under  the  Bankruptcy  Act,  1869  (c),  a  disclaimer 
by  the  trustee  operated  as  a  surrender  of  the  lease 
as  from  the  date  of  the  adjudication,  and  it  was 
consequently  held  that  a  trustee  after  disclaimer 
could  not  remove  the  fixtures  (c?),  and  that  if  he  re- 
moved them  first  and  disclaimed  afterwards,  the  land- 
lord might  recover  against  him  their  value  (e).  But 
under  the  Bankruptcy  Act,  1883  (/),  a  disclaimer  by 
the  trustee  determines  the  rights  and  interests  of  the 
bankrupt  as  from  its  date  only,  and  will  therefore,  it 
is  apprehended,  not  prevent  the  trustee  from  removing 
the  fixtures  during  the  interval  between  the  commence- 
ment of  the  bankruptcy  and  the  date  of  the  disclaimer. 
If  the  trustee  does  not  remove  them  before  applying 
for  leave  to  disclaim,  the  Court  will  give  the  landlord 
the  option  of  taking  them  at  a  valuation ;  and,  if  he  de- 
clines, will  allow  the  trustee  a  reasonable  time  within 
which  to  remove  them  (ff). 

Where  there  is  an  express  covenant  as  to  fixtures, 
the  rights  of  the  parties  must  of  course  depend  on  the 
terms  of  the  covenant.  Thus,  if  it  is  provided  that  a 
lessee  may  remove  the  fixtures  at  the  end  of  the  term, 
he  will  be  allowed  a  reasonable  time  for  that  pur- 
pose (A).  On  the  other  hand,  if  a  lessee  covenants  to 
deliver  up  to  the  landlord,  at  the  expiration  of  the 
term,  fixtures,  which,  in  the  absence  of  such  covenant, 
he  might  have  removed,  he  thereby  deprives  himself 
of  the  right  of  removing  them.  In  a  case  where  the 
lessee  covenanted  to  surrender  the  premises  at  the  end 
of  the  term,  ^^  with  all  locks,  keys,  bars,  bolts,  marble 
and  other  chimney-pieces,  foot  paces,  slabs,  and  other 
fixtures  and  articles  which  shall  or  may  at  any  time 
during  the  term  be  fixed  or  fastened  to  the  said  de- 
mised premises  or  be  thereto  belonging,"  it  was  held 
that,  as  the  specific  articles  were  all  of  the  nature  of 
landlord's  fixtures,  the  general  words  were  to  be  inter- 
preted as  referring  to  articles  ejusdem  generis^  and  con- 
re)  32  &  33  Vict.  c.  71,  s.  23.  ig)  Re  Moser,  13  Q.  B.  D.  738. 
{a)  Ex  parte  Stephens,  7  Ch.  D.  {h)  Stansfield  v.  Mayor  of  Ports- 
127.  mouth,  27  L.  J.  C.  P.  124 ;  Sumner 
(e)  ExparU  Glegg,  19  C.  D.  7,  v.  Brownlow,  84  L.  J.  Q.  B.  130, 
(/)  46  &  47  Yiot.  0.  62,  8.  55, 
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s^uently  that  the  covenant  did  not  prevent  the  lessee 
irom  removing  the  tenant's  fixtures  ( ^).  In  another  case 
a  lessee  covenanted  to  surrender  the  premises  ^^  with 
all  wainscots,  windotvs^  &c.,  and  other  things  which 
then  were  or  at  any  time  thereafter  should  be  thereunto 
affixed  or  belonging  (looking-glasses  and  furniture  ex- 
cepted), and  together  also  with  all  sheds  and  other 
erections,  buildings,  and  improvements^  which  should 
be  erected,  built,  or  made  upon  the  said  premises," 
and  it  was  held  that  a  plate- glass  shop  front,  fixed  in 
its  place  by  wooden  wedges,  without  screws,  nails,  or 
glue,  and  which  could  be  removed  without  injury  to 
the  premises,  was  within  the  covenant  and  could  not 
be  removed  {k).  Again,  where  a  lessee  covenanted 
to  deliver  up  certain  enumerated  articles,  ^^  and  other 
additions,  improvements,  and  things"  which  should 
be  anyways  fixed  or  fastened  upon  the  premises,  Vice- 
Chancellor  Wood  thought  that  the  general  words  could 
not  be  restricted,  there  being  no  assignable  genus 
to  which  the  enumerated  articles  belonged ;  and  the 
Vice-Chancellor  held  that  the  lessee  could  not  make  a 
marketable  title  to  articles  in  the  nature  of  tenant's 
fixtures  (/). 

It  is  evident  from  the  above  cases,  that  if  it  is  in- 
tended that  the  lessee  shall  have  the  ordinary  rights  of 
a  tenant  with  regard  to  fixtures,  care  must  be  taken 
that  the  covenants  of  the  lease  are  so  framed  as  not  to 
prejudice  that  right. 

The  relative  rights  of  landlords  and  tenants  of  h^"^*"a\ 
fanns  at  the  determination  of  the  tenancy  are  con-  isss.  ^^  ^  * 
siderably  affected  by  the  Agricultural  Holdings  Act, 
1883  [m),  which  came  into  force  on  the  1st  January, 
1884.  The  operation  of  the  Act  is  confined  to  hold- 
ings either  wholly  agricultural  or  wholly  pastoral,  or 
partlv  agricultural,  and  as  to  the  residue  pastoral,  or 
in  whole  or  in  part  cultivated  as  a  market  garden, 
and  it  does  not  apply  to  any  holding  let  to  the  tenant 


(0  BiBhop  tr.  EUiott,  11  Exch.  E. 

113 ;  24  L.  J.  Ex.  229. 

(^)  Burt  V.  Haslett,  25  L.  J.  G.  P. 
295. 


(I)  Wilson  V.  Whateley,  IJ.  &  H. 
436.  See  also  Dumerque  v.  Eum- 
sey,  33  L.  J.  Ex.  88. 

(m)  46  &  47  Vict.  c.  61. 
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during  his  continuance  in  any  employment  under  the 
landlord  (n). 
Outgoing  Under  this  Act  an  outffoinff  tenant  is  to  be  allowed 

teaant  to  be  j«c»  'i  iii*i* 

allowed  com-  Compensation  tor  an  improvement  made  by  mm  during 
Fmprovements  t^^^  tcnaucy  and  falling  within  either  of  the  three 
falling  within  classcs  foUowiuof,  viz.  I — Class  I.  Erection  or  enlarge- 

three  classes  ^  ^^ 

ment  of  buildings,  formation  of  silos,  laying  down 
of  permanent  pasture,  making  and  planting  of  osier 
beds,  making  of  water  meadows  or  works  of  irrigation, 
making  of  gardens,  making  or  improving  of  roads  or 
bridges,  w^atercourses,  ponds,  wells,  or  reservoirs,  or  of 
works  for  the  application  of  water  power,  or  for  supply 
of  water  for  agricultural  or  domestic  purposes,  making 
of  fences,  planting  of  hops,  planting  of  orchards  or 
fruit  bushes,  reclaiming  of  waste  land,  warping  of  land, 
and  embankment  and  sluices  against  floods.  Class  II. 
Drainage;  and  Class  III.  Chalking,  claying,  liming, 
and  marling  of  land,  clay-burning,  application  to  land 
of  purchased  artificial  or  other  purchased  manure, 
and  consumption  on  the  holding  by  cattle,  sheep,  or 
pigs,  of  cake  or  other  feeding  stujff  not  produced  on 
the  holding  (o). 
^ch^OT^^  The  compensation  provided  by  the  Act  is  such  a 
pensation  is  to  sum  as  fairly  represents  the  value  of  the  improvement 
to  an  incoming  tenant,  but  what  is  justly  due  to  the 
inherent  capabilities  of  the  soil  is  not  to  be  taken  into 
account  (p), 
a^Y^toS^-  Compensation  will  not  be  payable  under  this  Act  in 
provementB      rcspcct  of  improvements  executed  before  its  commence- 

made  before  ,         *j.i  j.    •  j.-  /    \ 

its  commence-    mOUt,  With  CCrtaiU  OXCOptlOnS  (q). 

^^^ptiSS!  ^'^  regards  improvements  of  the  first   class  made 

Landlord's  after  the  commencement  of  the  Act,  the  landlord's 
n^^^to  consent  is  necessary,  and  such  consent  may  be  given 
improvements  either  Unconditionally  or  upon  terms  as  to  compensa- 
ciass.  tion  and  otherwise,  and  in  the  event  of  any  agreement 

between  the  parties  any  compensation  payable  there- 
under is  to  be  substituted  for  that  under  the  Act  (r). 
^vertoi^d-       ^®  regards  an  improvement  of  the  second  class,  viz., 

(n)  Sect.  54.  (9)  Sect.  2. 

(0)  First  Schedule.  (r)  Sect.  3. 

{p)  Sect.  1. 
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drainage,  done  after  the  commencement  of  the  Act,  lord  of  inten- 
the  tenant  must  give  notice  to  the  landlord  of  his  in-  k^pr^eS^ 
tention  to  make  it,  and  upon  such  notice  being  given  of  second  ciafis. 
they  may  agree  on  the  terms  as  to  compensation  or 
otherwise,  on  vs^hich  the  improvement  is  to  be  executed, 
and  any  compensation  so  agreed  on  is  to  be  substituted 
for  that  under  the  Act,  or  the  landlord  may  undertake 
to  execute  the  improvement  himself,  ana  charge  the 
tenant  with  interest  on  the  outlay  at  5  per  cent.,  or 
with  such  an  annual  sum  payable  for  twenty-five  years 
as  wHl  replace  the  outlay  in  that  period,  with  interest 
at  »S  per  cent.     The  landlord  and  tenant  may,  if  they 
think  fit,   dispense  with  any  notice  and  come  to  an 
agreement  in  the  lease  or  otherwise  between  them- 
selves (s). 

As  regards  improvements  of  the  third  class,  where  ck)mpenflation 
any  agreement  secures  to  the  tenant  fair  and  reason-  m^nu^^^*' 
able  compensation,  such  compensation  will  be  substi-  ^S^^d^' 
tuted  for  that  under  the  Act  (t).  Situted  for' 

Where  in  the  cases  of  tenancies  current  at  the  com-  that  under 
mencement  of  the  Act,  any  agreement,  or  custom,  or    ^ ' 
the  Agricultural    Holdings    Act,    1 875  (w),    provides  uf Sm^oT  ^°^ 
specific    compensation    for    any   improvement,    such  J^^^e^, 
compensation  will  be  substituted  for  that  under  the 
Act(^). 

Deductions  are  to  be  allowed  for  rent,  taxes,  rates  or  what 
tithe  rent- charge  in  arrear  and  for  breaches  of  the  allowed!"* 
tenant's  covenants,  and  for  certain  other  matters  (x). 

The  tenant  must  give  notice  of  his  intention  to  Procedure 
claim  compensation  at  least  two  months  before  the  pensationiB 
determination  of  the  tenancy,  and  in  such  case  the  *^^*™®^- 
landlord  may  before  the  end  of  the  tenancy,  or  within 
fourteen  days  afterwards,  give  a  counter  notice  of  his 
intention  to  claim  compensation.      If  the  parties  do 
not  agree  as  to  the  amount,  mode,  and  time  for  pay- 
ment of  compensation,  the  Act  provides  for  the  differ- 

is)  Sect.  4.  of  the  latter  Act,  or  for  improve- 

(t)  Sect.  5.  ments  made  after  that  date  under  a 

(w)  This  Act  is  repealed  by  the  contract  of  tenancy  then  current. 

Act  of  1883,  except  as  to  the  right  Sect.  62. 

of  compensation  for  improvements  (x)  Sect.  6. 

executed  before  the  commencement 
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ence  between  them  being  settled  by  arbitration,  and 
for  an  appeal  to  the  County  Court  against  the  award 
where  the'  sum  claimed  exceeds  50/.  (y).  It  is  also 
provided  that  a  landlord  on  paying  compensation  to 
the  tenant  may  obtain  from  the  County  Court  a  charge 
on  the  holding  in  respect  thereof  (z). 
Eestriction  in       With  Certain  exceptions,  a  tenant  will  not  be  entitled 

r©Bp©ct  01  .  *"(••  ji  i»j  X* 

improvements  to  componsatiou  lor  improvements  begun  aiter  a  notice 
aLut^to  quit.   *o  q^i*^?  ^^  during  the  last  year  of  a  lease  (a). 
Tenant  may         Any  contract  by  the  tenant  depriving  him  of  his 
hfmMii^fof  right  to  compensation  for  improvements  is  void  (b). 
right  to  com-        The  Act  also  enables  the  landlord  in  case  of  tenan- 

pensation.  •         r»  .  .  •  j»  j.      p 

Landlord  may  ^^^^  irom  year  to  year  to  resume  possession  oi  part  oi 
irion^f  ^^T  ^^^  holding  for  improvement  purposes  by  giving  a 
holding  for  noticc  to  quit,  tho  tenant  to  be  entitled  in  such  case  to 
^Sj^ee.        ^  proportionate  reduction  of  rent,  and  also  to  have  the 

option  of  giving  up  the  entire  holding  (c). 
Tenant's  The  Act  also  providcs  that  where  after  the  Act  a 

StSresf  "^  tenant  affixes  to  his  holding  any  engine,  machinery, 
machinery,  &c.  fencing,  or  othcr  fixturc,  or  erects  any  building  for 
which  he  is  not  under  the  Act  or  otherwise  entitled  to 
compensation,  and  which  is  not  so  affixed  or  erected  in 
pursuance  of  some  obligation  in  that  behalf,  or  instead 
of  some  fixture  or  building  belonging  to  the  landlord, 
then  such  fixture  or  building  is  to  be  the  property  of 
and  be  removable  by  the  tenant:  But  before  the 
removal  of  any  fixture  the  tenant  must  pay  all  rent  in 
arrear  and  perform  all  other  his  obligations  to  the 
landlord  in  respect  of  the  holding.  He  must  also  give 
one  month's  previous  notice  in  writing  to  the  landlord 
of  his  intention  to  remove  it,  within  which  month  the 
landlord  may  elect  to  purchase  it  at  a  valuation  (d ) . 

The  provisions  in  the  Act  extending  the  time  for  a 
notice  to  quit,  and  as  to  distress  have  been  already 
noticed. 

y)  Sects.  7  to  28.  (6)  Sect.  55. 

[z)  Sects.  29  to  32.  (c)  Sect.  41. 

[a)  Sect.  59.  {d)  Sect.  34. 


VIII.  Leaaea  under  powers. 

Until  the  passing  of  the  Settled  Land  Act,  1882,  it  Powsnof 
was  usual  to  give  to  a  tenant  for  life  in  possession  of  ^^S^  con- 
settled  land,  or  if  there  was  no  tenant  for  life  in  pos-  Jj^^^t, 
session  who  was  sui  juris,  to  the  trustees  of  the  settle- 
ment, or  to  the  guardians  of  an  infant  tenant  for  life 
or  in  tail,  a  power  to  grant  leases  for  twenty-one  years, 
and,  if  the  nature  of  the  property  required  it,  building 
and  mining  leases. 

Where  a  power  of  leasing  prescribes  conditions  to  DefectiTe  exs 
be  observed  in  regard  to  its  exorcise,  care  should  be  «»«?  It 
taken  to  comply  with  them.     But  a  failure  to  do  so,  ^S^^d''"" 
where  the  failure  is  one  of  form  and  not  of  substance, 
will  generally  be  relieved  against  by  the  Court  in  the 
exercise  of  its  equitable  jurisdiction.     And  indepen- 
dently of  the  ordinary  jurisdiction  of  the  Court  in 
aiding  defective  execution  of  a  power,  the  legislature 
has  made  special  provision  for  remedying  defects  in 
the  case  of  leases.     Thus,  by  the  stat.  12  &  13  Vict.  ^^^'^^^^ 
c.  26,  it  is  provided  that  where  in  the  intended  exercise 
of  any  power  of  leasing,  which  by  reason  of  the  non- 
observance  or  omission  of  some  condition  or  restriction 
or  by  reason  of  any  other  deviation  from  the  terms  of 
such  power,  is  invalid  against  the  remainderman,  such 
lease,  if  made  bond  fide,  and  the  lessee  has  entered  there- 
under, shall  be  considered  in  equity  as  a  contract  for  a 
vahd  lease  under  such  power,    save   so  far   as   any 
variation  may  be  necessary  in  order  to  comply  with 
the  terms  of   the  power  (e) ;  and  that  where  a  lease 
under  a  power  is  invalid  by  reason  that  at  the  time  of 
^nting  thereof  the  lessor  could  not  lawfully  grant  the 
same,  but  the  estate  of  such  lessor  in  the  property  shall 
have  continued  after  the  time  when  such  lease  might 
have  been  granted  by  him,  then  the  lease  is  to  be 
valid  (/).     And  by  the  Act  13  &  14  Vict.  c.  17,  it  is  smt,  is  am 
provided   that   a  receipt,    or  other   memorandum  in    ""' ''' 
writing  or  payment  of  rent  confirming  an  invalid  lease, 

(e)  Sect.  2.  (/)  Sect.  4. 
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Covenant  for 
renewal  by 
donee  of 
power,  when 
enforceable. 


Acts  to 
authorize 
leases  of 
settled  estates 
now  consoli- 
dated. 


Act  of  1877 
enables 
tenants  for 
life,  &c.,  to 
gruit  leases 
without  any 
application 
to  the  Court. 


shall,  as  against  the  person  giving  such  receipt,  &c., 
be  deeilied  a  confirmation  (ff), 

A  tenant  for  life  with  a  power  of  leasing  at  the  best 
rent,  &c.,  may,  in  a  lease  granted  under  the  power, 
covenant  for  a  renew^al,  and  the  covenant  will  be 
enforced  if  at  the  time  for  its  performance,  the  new 
lease  reserves  the  best  rent  that  can  be  obtained,  and 
contains  any  stipulation  authorised  by  the  power  (A). 

If  the  settlement  contained  no  power  of  leasing,  it 
was  formerly  necessary  to  obtain  a  private  Act  of 
Parliament  to  remedy  the  defect.  But  in  1856,  an 
Act  was  passed  to  authorize  sales  and  leases  of  settled 
estates,  and  was  followed  by  amending  Acts  in  sub- 
sequent sessions.  All  these  Acts  have  been  repealed, 
and  their  provisions  consolidated  by  the  Settled  Estates 
Act,  1877(0. 

This  Act  enables  any  person  entitled  to  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  any  settled 
estates  (as  defined  by  the  Act),  for  an  estate  for  anr/ 
life,  or  for  a  term  of  years  determinable  with  any  life  or 
lives,  or  for  any  greater  estate,  either  in  his  own  right, 
or  in  right  of  his  wife  (in  the  absence  of  any  express 
declaration  to  the  contrary  in  the  settlement),  and  also 
any  person  entitled  to  the  possession  or  receipt  of  the 
rents  and  profits  of  any  unsettled  estates  as  tenant  by 
the  curtesy,  or  in  dower,  or  in  right  of  a  wife  seised  in 
fee,  without  any  application  to  the  Court,  to  demise 
the  same  except  the  principal  mansion,  and  the  lands 
usually  occupied  therewith,  for  any  term  not  exceeding 
twenty-one  years  as  regards  estates  in  England,  or  for 
any  term  not  exceeding  thirty-five  years  as  regards 
estates  in  Ireland,  to  take  effect  in  possession  or  within 
one  year  from  the  making  thereof,  provided  that  the 
demise  be  by  deed,  and  at  the  best  rent  without  any 
premium,  and  be  not  without  impeachment  of  waste  (k), 
and  contain  a  covenant  to  pay  the  rent  and  such  other 
usual  and  proper  covenants  as  the  lessor  shall  tliink  fit, 

(g)  Sect.  2. 


Gas  Light  Compy.  v.  Towser, 
35  C.  D.  519. 

(i)  40  &  41  Vict.  c.  18. 

{k)  A  lease  con  tuning  a  coyenant 


to  keep  the  premises  in  repair,  "fair 
wear  and  tear  and  damage  by  fire 
excepted,"  is  void  under  the  aboTe 
Act.  Davies  v.  Da  vies,  38  C.  D. 
499. 
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and  a  condition  of  re-entry  on  non-payment  of  rent 
for  twenty-eight  days  ;  and  provided  a  counterpart  be 
executed  by  the  lessee  (/),  and  the  execution  of  the 
lease  by  the  lessor  is  made  sufficient  evidence  of  the 
execution  of  the  counterpart  by  the  lessee  (wi). 

The  Act  of  1856  (n)  contained  a  clause  similar  to  the 
above  section  in  the  present  Act,  except  that  the  person 
to  exercise  the  power  was  ^'  any  person  entitled  to  the 
possession,  &c.,  for  an  estate  fo?-  life,^^  instead  of  ^^for 
an  estate  for  ani/  li/ey  Upon  the  construction  of  that 
clause,  it  was  held  that  under  a  trust  directing  the 
trustees  to  receive  the  rents  and  apply  them  in  paying 
certain  charges,  and  to  pay  the  surplus  to  A.  for  his 
life,  A.  could  not  exercise  the  power  of  leasing,  as  in 
such  a  case  the  trustees,  and  not  A.,  are  to  have  the 
management  (o).  But  this  case  is  not  to  be  taken  as 
a  decision  that  a  tenant  for  life  who  is  to  receive  the 
rents  and  profits  during  his  life  through  the  interven- 
tion of  a  trustee  is  not  within  the  Act  (p). 

The  Settled  Estates  Act,  1877,  also  empowers  the 
High  Court  of  Justice  to  authorize  leases  of  settled 
estates  including  building  and  mining  leases,  upon  the 
terras  and  conditions  mentioned  in  the  Act. 

The  power  of  leasing  confeiTcd  by  sect.  46  of  the 
Settled  Estates  Act  is  now  supplemented  by  the  more 
extensive  powers  contained  in  the  Settled  Land  Act, 
1882,  amended  by  the  Settled  Land  Act,  1884.  Under 
these  Acts  (q)  (which  are  printed  at  length  in  an  Ap- 
pendix to  this  volume),  tenants  for  life  (;•)  and  other 
limited  owners  (s)  may  grant  leases  of  settled  land  for 
terms  not  exceeding,  as  regards  building  leases,  ninety- 
nine  years,  mining  leases  sixty  years,  and  other  leases 
twenty-one  years,  subject  to  the  conditions  prescribed 
by  the  Act(^),  and  in  certain  cases  may,  with  the 
sanction  of  the  Court,  make  leases  for  longer  terms 


Construction 
of  similar 
clause  in 
former  Act. 


High  Court  of 
Justice  may 
authorize 
leases. 


Power  of 
leasing  con- 
ferred by 
Settled  Land 
Act. 


(0  Sect  46. 

(m)  Sect.  48. 

(«)  19  &  20  Vict.  c.  120,  8.  32. 

(o)  Taylor  v.  Taylor,  L.  R.  20 
Eq.  297. 

Ip)  Taylor  v.  Taylor,  3  Ch.  D. 
147. 


{q)  45  &  46  Vict.  c.  38 ;  47  &  48 
Vict.  c.  18. 

(r)  Act  of  1882,  s.  6. 

{8)  Sect.  58,  "whicli  defines  the 
persons  who  are  to  have  all  the 
powers  of  a  tenant  for  life. 

(0    Sects.  6  to  17. 


^ 
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Under  mining  or  buUdiiiff  fiTants  in  perpetuity  (u\     It  is  provided, 

lease,  portion     %  .VP  j  ^T.         *{  ^    ^  _j.^         i!j.i 

ofreiittobe     Jiowever,  that  under  a  mining  lease  a  portion  of  the 

capitalized.      j.^jj^  reserved,  viz.,  three-fourths,  where  the  tenant  for 

life  is  impeachable  for  waste,  and  otherwise  one-fourth 

Notice  of        part  shall  be  capitalized  (a;) ;  and  it  is  also  provided 

mustbegiv^  that  bcforc  granting  a  lease,  the  tenant  for  life  shall 

to  trusteeg.      gj^^  ^  mouth's  notico  of  his  intention  in  that  behalf  to 

each  trustee  of  the  settlement,  and  also  to  the  trustees' 

solicitor,  if  known  to  him  (y),  but  the  notice  may  be 

Power  how  to  waived  (^).     The  power  may  be  exercised  when  the 

be  exercised  p        ^•  o     •  •     o  ^         ^ 

when  tenant  tenant  lor  life  IS  an  infant  by  the  trustees  of  the  settle- 
inf^t^or^*^  ment(a),  and  where  she  is  a  married  woman  with  the 
S^®^  concurrence  of  her  husband,  unless  she  is  entitled  for 

woman*  ,  _  ,  ' 

her  separate  use,  in  which  case  the  husband's  concur- 
rence is  unnecessary,  and  a  restraint  on  anticipation 
will  not  prevent  her  from  exercising  the  power  (b). 
Powers  of  The  powcrs  given  by  the  Act  are  cumulative,  and 

cmnSative.      do  not  prccludo  or  interfere  with  the  exercise  of  any 
powers  for  the  same  purpose  conferred  by  the  settle- 
Advantage  of   ment  or  by  any  other  Act(<?),     It  follows  that  a  lease 
powwin^ct    for  twenty-one  years  may  still  be  granted  by  a  tenant 
SJmflJL       for  life  under  sect.  46  of  the  Settled  Estates  Act,  1877, 
and  it  may  sometimes  be  found  convenient  to  resort  to 
this  power,  so  as  to  save  the  necessity  of  giving  the 
Open  mine      notico  required  by  sect.  45  of  the  Act  of  1882.    Affain, 
without       '  where  there  is  an  open  mine  on  the  settled  estate,  the 
^pitaiizmg      tenant  for  life  may  lease  it  for  twenty-one  years  under 
the  former  Act,  without  being  obliged  to  consent  to 
the  capitalization  of  any  part  of  the  rent  under  sect.  1 1 
of  the  latter  Act  (d). 
A^appUMto       Where  land  is  held  by  trustees  on  trust  for  sale, 
on  trust  for      the  tenant  for  life  or  other  limited  owner  of  the  pro- 
^^'  ceeds  of  the  sale  may  exercise  the  powers  of  the  Act 

with  the  leave  of  the  Court  (e). 
losing  power      As  regards  mortffaffes  made  after  the  31st  December, 

01  mortifflfiTor  ^  ^       •  * 

^dofmort-    1881,  the  Coiiveyancing  Act,   1881,  s..  18,  enables  a 
mortgagor  while  in  possession,  and  also  a  mortgagee 

[u)  Sect.  10.  (b)  Sect.  61. 

x)  Sect.  11.  (c)   Sect.  66. 

y)  Sect.  45.  (d)  CampbeU   v.  Leach,  Ambl. 

z)   Act  of  1884,  B.  5.  740. 

[a)  Act  of  1882,  s.  60.  (e)  Sect.  63.    Act  of  1884,  s.  7. 


gageein 
posseasion 
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in  possession  (except  where  a  contrary  intention  is 
expressed  in  the  mortgage  deed)  to  make  agricultural 
or  occupation  leases  for  any  term  not  exceeding 
twenty-one  years,  and  building  leases  for  any  term 
not  exceeding  ninety-nine  years,  subject  to  the  fol- 
lowing conditions : — (1)  Every  lease  must  be  made  to 
take  effect  in  possession  not  later  than  twelve  months 
after  its  date.  (2)  It  must  reserve  the  best  rent  that 
can  reasonably  be  obtained,  regard  being  had  to  the 
circumstances  of  the  case,  but  without  any  fine  being 
taken.  (3)  It  must  contain  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry 
on  the  rent  not  being  paid  within  a  time  therein 
specified  not  exceeding  thirty-one  days.  (4)  A 
counterpart  must  be  executed  by  the  lessee  and 
dehvered  to  the  lessor,  of  which  execution  and  de- 
livery the  execution  of  the  lease  by  the  lessor  is,  in 
favour  of  the  lessee,  sufficient  evidence.  (5)  Every 
building  lease  is  to  be  made  in  consideration  of  the 
lessee  or  some  person  by  whose  direction  the  lease  is 
granted,  having  erected,  or  agreeing  to  erect  within 
not  more  than  five  years  from  the  date  of  the  lease, 
buildings,  new  or  additional,  or  having  improved  or 
repaired  buildings,  or  agreeing  to  improve  or  repair 
buildings,  within  that  time,  or  having  executed  or 
agreeing  to  execute  within  that  time,  on  the  land 
leased,  an  improvement  for  or  in  connexion  with 
building  purposes.  (6)  In  any  building  lease  a  pep- 
percorn rent,  or  a  nominal  or  other  rent  less  than  the 
rent  ultimately  payable,  may  be  made  payable  for  the 
first  five  years,  or  any  less  part  of  the  term.  (7)  In 
case  of  a  lease  by  the  mortgagor,  the  lessor  must, 
within  one  month  after  making  the  lease,  deliver  a 
counterpart  to  the  mortgagee,  or,  where  there  are 
more  than  one,  to  the  mortgagee  first  in  priority,  but 
the  lessee  need  not  see  that  this  provision  is  complied 
with. 

The  powers  of  ecclesiastical  persons  and  bodies  to  Lease?  by 
grant  leases  are  regulated  by  the  Acts  of  Parliament  p^^J^aiS 
mentioned  below  (/).      The  general  effect  of  these  ^^®^' 

(/)  32  Hen.  8,  c.   28 ;  1   Eliz.,     18  Eliz.   c.   11;  39  &  40  Geo.  3, 
c.  19 ;  13  Eliz.  c.  10 ;  14  Eliz,  c.  11 ;      c.  41 ;  5  &  6  Vict.  c.  27.  * 


44 


LEASES. 


enactments  is  to  prohibit  leases  for  more  than  twenty- 
one  years  or  three  lives,  except  as  regards  houses  in 
towns,  which  may  be  demised  for  fort}'  years,  and 
incumbents  must  obtain  the  confirmation  of  the  patron 
and  ordinary  in  order  to  bind  their  successors.  Other 
restrictions  are  imposed  by  the  Acts  {g).  The  re- 
medial clauses  in  the  Act  12  &  l-i  Vict.  c.  26,  above 
refened  to  do  not  apply  to  ecclesiastical  leases  (A). 


Lessee 

estopped  from 
disputing  his 
landlord's  title, 
but  mav  show 
that  it  has 
expired. 


Estoppel 
applicable  to 
action  for 
trespass. 

Implied  cove- 
nant for  quiet 
enjoyment. 


IX.   Otiier  matters  reflating  to  leases. 

A  tenant  cannot,  during  his  possession  of  the  pre- 
mises demised,  dispute  the  title  of  the  landlord  under 
whom  he  entered  (e),  and  this  rule  extends  to  an  under- 
tenant (/r).  But  a  tenant  may  show  that  the  landlord's 
title  has  expired  (/),  and  he  may  do  that  (among  other 
ways)  by  showing  an  eviction  either  actual  or  con- 
structive. Thus,  if  a  tenant  is  evicted  by  a  title  para- 
mount to  the  lessor's,  he  may  plead  such  eviction,  and 
it  would  seem  that  it  is  not  necessary  that  he  should 
wait  to  be  actually  evicted,  but  that  if  he  attorns  to  a 
party  who  has  a  right  to  evict  him,  and  has  actually 
commenced  proceedings  for  that  purpose,  that  is 
equivalent  to  an  eviction  [m).  But  a  mere  payment  of 
rent  to  a  party  who  threatens  expulsion  is  not  a  con- 
structive eviction  {n). 

The  doctrine  of  estoppel  is  applicable  to  an  action 
for  trespass  as  well  as  for  ejectment  (o). 

Upon  every  demise,  whether  under  seal  or  by  parol, 
there  is,  in  the  absence  of  express  covenant,  an  implied 
contract  on  the  part  of  the  lessor  that  he  has  a  right 
to  demise,  and  for  quiet  enjoyment  by  the  lessee 
absolutely ;  and,  consequently,  if  a  tenant  is  evicted 


[g)  See  Bacon  Ab.  Tit.  Leases 
E.;  Jenkins  v.  Green,  28  Beav.  87. 

ih)  Sect.  7. 

(t )  Doe  d.  Knight  v.  Lady  Smj'the, 
4  M.  &  S.  347 ;  Wood  v.  Day,  1 
Moore,  389  ;  Co.  Lit.  47  5;  1  Wms. 
Saund.  325 ;  Att.-Gen.  v.  Lord 
Hotham,  3  Buss.  415 ;  Fleming  r. 
Gooding,  10  Bing.  549 ;  Francis  v. 
Doe,  4M,  &W.  331. 


(A.)  London  &  N.  W.  Eailway 
Compy.  V.  West,  L.  E.  2  C.  P.  503. 

a)  1  Wms.  Saund.  418  ;  Neave 
V.  Moss,  1  Bing.  360 ;  Hopcroft  r. 
Keys,  9  Bing.  613. 

{m)  Mayor,  &c.  of  Poole  v.  Whitt, 
15  M.  &  W.  571 ;  16  L.  J.  Ex.  229. 

(n)  Delaney  r.  Fox,  2  II.  &  N. 
426 ;  26  L.  J.  C.  P.  24S. 

(o)  Delaney  i%  Fox,  mW  8upra« 
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by  a  superior  title,  or  is  distrained  on  for  a  rent- 
charge  charged  on  the  land  by  a  predecessor  in  title 
of  the  lessor,  or  is  otherwise  disturbed  in  his  possession, 
he  may  sue  the  lessor  on  such  implied  covenant  (/?) ; 
nor  is  he  hound  to  show  that  he  has  been  actually 
evicted ;  for  if  a  man  demise  land  to  which  he  has  no 
title,  an  action  on  the  covenant  will  lie  against  him, 
although  the  lessee  has  never  entered,  because  he  is 
not  bound  to  commit  a  trespass  (y);  and  if  a  lessor 
grants  a  lease  knowing  that  he  has  no  title,  and  the 
lessee  does  not  know  it,*  the  lease  will  be  set  aside  (q). 
But  the  implied  covenant  ceases  with  the  lessor's  estate. 
Hence  if  tenant  for  life  grants  a  lease  for  years,  the 
implied  covenant  ceases  on  his  death  (r).  If  the  lease 
contains  an  express  covenant  for  quiet  enjoyment, 
without  any  inteiTuption  from  the  lessor  or  any  person 
claiming  under  him,  such  express  covenant  restrains 
the  generality  of  the  implied  contract  (5),  and  should 
therefore  always  be  inserted  in  the  interest  of  the 
lessor. 

It  is  a  breach  of  a  covenant  for  quiet  enjoyment  for 
a  lessor  to  give  notice  to  a  sub-tenant  of  tne  lessee  to 
pay  his  rent  to  him  ;  and  it  is  no  answer  to  an  action 
on  the  covenant  that  the  lessee  has  not  observed  his 
own  covenants — e.ff.j  to  repair  (t). 

Persons  taking  an  estate  in  remainder  under  a  settle- 
ment made  by  the  lessor  are  deemed  to  claim  under 
him  within  the  meaning  of  the  ordinary  covenant  for 
quiet  enjoyment  (u). 

A  tenant  is  bound  to  keep  during  his  tenancy,  and 
to  leave  at  the  end  of  it,  his  landlord's  property  not  in 
any  way  confounded  with  his  own  (:r),  and  the  Court 


Ceaaes  with 
lessor^a  estate. 

Hestrained  by 
the  express 
covenant. 


Lessor  sued  on 
this  covenant 
cannot  plead 
breach  by 
lessee  of  his 
own  cove- 
nants. 


What  persons 
are  deemed  to 
claim  under 
lessor. 


Tenant  is 
bound  not  to 
confound 
boundaries. 


{p)  Noke's  case,  4  Co.  E.  80  ft ; 
Hancock  r.  Caffyn,  8  Bing.  358; 
Bnndy  i\  Cartwright,  8  Ex.  Rep. 
913 ;  flail  v,  Citv  of  London  Brewery 
Compy.,  31  L.'j.  Q.  B.  257. 

(7)  Mostyn  r.  West  Mostyn  Coal 
Compy.,  IC.  P.  D.  145. 

(r)  Adams  v.  Gibney,  8  L.  J. 
C.  P.  242 ;  Penfield  v.  Abbott,  32 
L.  J.  Q.  B.  66. 

U)  Noke*8  case,  uH  supra;  Line 
r.  Stephenson,  4  Bing.  N.  C.  678 ; 


Stanley  v.  Hayes,  3  Q.  B.  105;  11 
L.  J.  Q.  B.  176 ;  Spencer  v.  Marriott, 
1  B.  &  C.  457 ;  Dennett  v.  Atherton, 
L.  R.  7  Q.  B.  316. 

(0  Edge  V.  Boileau,  16  Q.  B.  D. 
117. 

(m)  Hurd  v.  Fletcher,  1  Dongl. 
43 ;  Evans  v.  Vaughan,  4  B.  &  C. 
261. 

(x)  Att.-Gen.  v.  Fullerton,  2  V. 
&  B.  264. 
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may  at  any  time  during  the  tenancy,  as  well  as  at  the 
end  of  it,  direct  an  inquiry  to  ascertain  the  boundary  (;/). 

^aiSiOTi*of       ^^^  *^^  absence  of  special  stipulation,  it  is  the  practice 
leasee.  for  the  Icssor's  solicitor  to  prepare  the  lease,  and  for 

the  lessee  to  pay  his  own  expenses  and  those  of  the 

lessor. 

X.  Stamps  on  leases  and  agreements  for  leases. 

The  present  Stamp  Act(;gr)  imposes  the  following 
duties  on  leases  : — 

(1)  For  any  definite  term  less  than  a  year :        £        s,      d, 

(a)  Of  any  dwelling-house  or  tenement, 

or  part  of  a  dwelling-house  or  tene- 
ment, at  a  rent  not  exceeding  the 
rate  of  £10  per  annum    .         .         .0        0       1 

(b)  Of  any  furnished  dwelKng-house  or 
apartments  where  the  rent  for  such 

term  exceeds  £25    ....     0        2       G 

(c)  Of  any  lands,  tenements,  or  heritable 

subjects,  except  or  otherwise  than  as     The  same  duty  «* 

aiuresaia |  rent  reserved  for  the 

(2)  For  any  other  definite  term,  or  for  any 

indefinite  term : 
Of  any  lands,  tenements,  or  heritable 

subjects : — 
Where  the  consideration,  or  any  part 

of  the  consideration,  moving  either 

to  the  lessor  or  to  any  other  person, 

consists  of   any   money,   stock,    or 

security : 
In  respect  of  such  consideration  . 
Where  the  consideration,  or  any  part 

of  the  consideration,  is  any  rent: 
In  respect  of  such  consideration  : 
If  the  rent,  whether    reserved  as  a 

yearly  rent  or  otherwise,  is  at  a  rate, 

or  average  rate : 

(y)  Spike  r.  Harding,  7  Oh.  D.  (%)  33  &  34  Yict,  c.  97,  fiched. 

871.  **  Lease  or  Tack." 


Tliesamedutrttia 
convevanoe  on  a  ale 
for  the  Bame  ocn- 
aideration. 
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If  tbe  term 

If  the  term 

being 

If  the  term 

is  definite 

indefinite 

being 

and  does 

exceeds 

definite 

not  exceed 

35  years, 

exceeds 

35  years,  or 

but  does  not 

100  years. 

is  indefinite. 

exceed 
100  years. 

£     s.     d. 

&     ».     d. 

£     «.     d. 

0     0     6 

0     3     0 

0      6      0 

0     10 

0     6     0 

0  12    0 

0     16 

0    9     0 

0  18    0 

0    2     0 

0  12     0 

14    0 

0    2     6 

0  15    0 

1  10     0 

0     5     0 

1  10     0 

3     0     0 

0    7    6 

2    5     0 

4  10    0 

0  10    0 

3     0     0 

6     0     0 

0    6    0 

1  10    0 

3    0    0 

Not  exceeding  £5  per  annum 

Exceeding 

£5  and  not  exceeding  £10 

£10  „  „      £15 

£15  „  „      £20 

£<:0  „  „      £25 

£25  „  „      £50 

£50  „  „      £75 

£75  „  „     £100 

£100 

For  eveiy  full  sum  of  £50, 
and  also  for  any  fractional 
part  of  £50  thereof  . 


(3)  Of  any  other  kind  whatsoeyer,  not  herein-     £    ».     d, 
before  described 0    10     0 


The  Act  also  contains  the  following  clauses  relating 
to  stamps  on  leases : — 

Sect.  96.  (1)  An  agreement  for  a  lease  or  tack,  or  with  respect  Agreements 
to  the  letting  of  any  lands,  tenemQnts,  or  heritable  subjects  than  thkty- 
for  any  term  not  exceeding  thirty-five  years,  is  to  be  charged  be^cti^fJi^Jia 
with  the  same  duty  as  if  it  were  an  actual  lesise  or  tack  leases. 
made  for  the  term  and  consideration  mentioned  in  the 
agreement. 

(2)  A  lease  or  tack  made  subsequently  to  and  in  conformity 
with  Buch  an  agreement,  duly  stamped,  is  to  be  charged 
with  the  duty  of  sixpence  only. 

Sect.  97.  (1)  Where  the  consideration,  or  any  part  of  the  Leases  how  to 
consideration,  for  which  any  lease  or  tack  is  granted  or  r^^cfofpro- 
agreed  to  be  granted,  does  not  consist  of  money,  but  consists  ^"^»  *^' 
of  any  produce  or  other  goods,  the  value  of  such  produce 
or  goods  is  to  be  deemed  a  consideration  in  respect  of 
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Statement  as 
to  value  to  be 
deemed  true. 


No  additional 
duty  on 
account  of 
penal  rent. 


No  additional 
duty  on 
account  of 
covenant  to 
build. 


Duty  on  leases 
by  ecclesias- 
tical corpora- 
tions. 


Duty  in 


which  the  lease  or  taok  or  agreement  is  chargeahle  with  ad 
ralm^eni  duty,  and  where  it  is  stipulated  that  the  value  of 
such  produce  or  goods  is  to  amount  at  least  to,  or  is  not  to 
exceed,  a  given  sum,  or  where  the  lessee  is  specially  charged 
with,  or  has  the  option  of  paying  after,  any  permanent  rate 
of  conversion,  the  value  of  such  produce  or  goods  is,  for 
the  purpose  of  assessing  the  ad  valorem  duty,  to  be  esti- 
mated at  a  given  sum,  or  according  to  such  permanent 
rate. 

(2)  A  lease,  or  tack,  or  agreement,  made  either  entirely  or 
partially,  for  any  such  consideration,  if  it  contains  a  state- 
ment of  the  value  of  such  consideration,  and  is  stamped  in 
accordance  with  such  statement,  is,  so  far  as  regards  the 
eubject-matter  of  such  statement,  to  be  deemed  duly 
stamped,  unless  or  until  it  is  otherwise  shown  that  such 
statement  is  incorrect,  and  that  it  is  in  fact  not  duly 
stamped. 

Sect.  98.  (1)  A  lease,  or  tack,  or  agreement  for  a  lease  or  tack, 
or  with  respect  to  any  letting,  is  not  to  be  charged  with 
any  duty  in  respect  of  any  penal  rent,  or  increased  rent  in 
the  nature  of  a  penal  rent,  thereby  reserved  or  agreed  to 
be  reserved  or  made  payable,  or  by  reason  of  being  made 
in  consideration  of  the  surrender  or  abandonment  of  any 
existing  lease,  tack,  or  agreement,  of  or  relating  to  the 
same  subject-matter. 

(2)  No  lease  made  for  any  consideration  or  considerations  in 
respect  whereof  it  is  chargeable  with  ad  valorem  duty,  and 
in  further  consideration  either  of  a  covenant  by  the  lessee 
to  make,  or  of  his  having  previously  made,  any  substantial 
improvement  of  or  addition  to  the  property  demised  to 
him,  or  of  any  covenant  relating  to  the  matter  of  the  lease, 
is  to  be  charged  with  any  duty  in  respect  of  such  further 
consideration. 

(3)  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a 
term  of  years  determinable  with  a  life  or  lives  not  exceed- 
ing three,  and  no  lease  for  a  term  absolute  not  exceeding 
twenty-one  years,  granted  by  an  ecclesiastical  corporation 
aggregate  or  sole,  is  to  be  charged  with  any  higher  duty 
than  thirty-five  shillings. 

Sect.  99.  The  duty  upon  an  instrument  chargeable  with  duty 
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&&  a  lease  or  tack  for  any  definite  term  less  than  a  year  oertainoMee 

^l  may  be  de- 

^^ —  noted  by 

{X)  Any  dwelling-house  or  tenement,  or  part  of  a  dwell-  gtai^7* 
ing-houfle  or  tenement,  at  a  rent  not  exoeeduig  the 
rate  of  ten  pounds  per  annum : 
(2)  Any  furnished  dwelling-house  or  apartments : 
Or  upon  the  duplicate  or  counterpart  of  any  such  instru- 
ment, may  be  denoted  by  an  adhesiye  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  instrument  is  first 
executed. 
Sect.  100.  (1)  Every  person  who  executes,  or  prepares,  or  is  Penalty  in 

ij.  •  ..  J  i.'i_xi-jA      certain  cases. 

employed  in  preparmg  any  instrument  upon  which  the  duty 
may,  under  the  provisions  of  the  last  preceding  section,  be 
denoted  by  an  adhesive  stamp,  and  which  is  not,  at  or 
before  the  execution  thereof,  duly  stamped,  shall  forfeit  the 
sum  of  £5. 
(2)  Provided  that  nothing  in  this  section  contained  shall 
render  any  person  Hable  to  the  said  penalty  of  £5  in  respect 
of  any  letters  or  correspondence. 

Ab  regards  leases  not  falling  within  sect.  99  of  the  Act  of  Penalty  in 
1870,  the  lessee  is  liable  to  forfeit  £10  if  he  does  not  stamp  it 
properly  within  30  days  after  its  first  execution,  or,  if  executed 
abroad,  after  its  first  being  received  in  the  United  Kingdom  (a). 

(o)  51  Vict.  0.  8,  8,  18. 
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No.  I. 


HOUSE 

FBOX  YEAB 

TO  YEAB. 


Parties. 


Agreement  to 
let  and  take 
house. 

From  year  to 
year. 


Bent. 


LEASE  of  a  House  from  Tear  to  Tear  or  for  a  temi  of 
Three  Tears. 

MEMORANDUM  OF  AGREEMENT,  made  the day  of 

,  18 — ,  Between  A.  B.,  of,  &o.  (landlord),  of  the  one  part 


Tenant  to  pay 
rates  and 
taxes. 


To  keep  glass 
in  the 
windows,  &c. 


Not  to  assign 
or  underlet 
without 
consent. 

Condition  of 
re-entry. 


Landlord 
agrees  for 
quiet  enjoy- 
ment by 
tenant. 


and  0.  D.,  of,  &c.  {tenant) y  of  the  other  part:  The  said  A.  B. 
(hereinafter  called  "  the  landlord ")  agrees  to  let,  and  the  said 
C.  D.  (hereinafter  called  "the  tenant")  agrees  to  take,  all  that 
messuage  or  dwelling-house,  &c.  {describing  it) :  The  tenancy  to 

be  from  year  to  year,  commencing  on  the day  of ,  18 — , 

[or  the  tenancy  to  be  for  a  term  of  three  years]  at  the  yearly 

rent  of  £ ,  payable  by  equal  quarterly  payments  on,  &o.  {days 

of  payment)  y  the  last  quarterly  payment  to  be  made  in  advance 

on  the  day  of  preceding  the  end  of  the  tenancy, 

together  with  the  quarterly  rent  due  on  that  day.  And  the 
TENANT  agrees  to  pay  all  rates,  taxes,  and  assessments  payable  in 
respect  of  the  premises  during  the  tenancy  (except  land  tax  and 
the  landlord's  property  tax) ;  And  also  to  keep  all  the  glass  in 
the  windows,  and  all  shutters,  locks,  fastenings,  bells,  and  other 
internal  fixtures  in,  upon,  and  belonging  to  the  premises  in  good 
and  sufficient  repair  during  the  tenancy,  and  the  same  in  good 
and  sufficient  repair  to  deliver  up  at  the  end  thereof  (reasonable 
wear  and  tear  and  damage  by  fire  only  excepted) :  AlND  the 
tenant  also  agrees  not  to  assign  or  underlet  the  premises  without 
the  consent  in  writing  of  the  landlord.  And  it  is  agreed  that  if 
any  rent  shall  be  in  arrear  for  twenty-eight  days,  or  there  shall 
be  any  breach  by  the  tenant  of  the  conditions  above  expressed^ 
the  landlord  may  re-enter  on  the  premises  without  giving  any 
notice  to  quit,  and  expel  the  tenant  therefrom.  And  the  land- 
lord agrees  that  the  tenant  paying  the  said  rent,  and  obserying 
the  above  conditions,  shall  quietly  hold  and  enjoy  the  said 
premises  without  any  lawful  interruption  by  the  landlord  or  any 
person  claiming  under  him. 
In  witness,  &c. 
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No.n. 

AGREEMENT /or  a  Thrbe  Years'  Tenancy  with  option     fobthbeb 
to  the  tenant  to  hate  a  Lease  for  a  longer  Term.  option  to 

HATE  A  LEABE. 


MEMORANDUM  OF  AGREEMENT,  &o.  {same  as  lest  Pre- 
cedent to   the  endy   and  then  add  the  follotcing :)      Provided  Proviao  tliat 
ALWAYS  and  it  is  agreed  and  declared,  that  if  at  any  time  daring  oivine  notice 
the  tenanoy  hereby  created,  the  tenant  shall  be  desirous  of  ^titled  to  a 
baring  a  lease  of  the  said  premises  for  a  term  of  twenty-one  ^^^^iq,  ^ 
years,  determinable  by  him  at  the  end  of  the  first  seven  or  four-  term, 
teen  years,  and  shall  give  to  the  landlord  a  notice  in  writing  to 
that  effect,  then,  and  in  such  case,  the  landlord  will  grant  to  the 
tenant  a  lease  of  the  said  premises  accordingly,  for  such  term  as 
aforesaid,  the  lease  to  commence  and  the  term  to  be  computed 
from  the  quarter  day  next  following  the  date  of  such  notice  at 

the  yearly  rent  of  £ ,  and  subject  to  the  covenants  and  pro- 

riaions  contained  in  the  form  of  lease  which  has  been  produced 
to  the  tenant  and  signed  by  him,  being  the  form  usually  adopted 

on  the estate,  of  which  the  said  premises  are  part. 

In  witness,  &c. 


No.  III. 

LEASE  of  a  Furnished  House  with  Garden  /(?#•  a  short         op 
period^  Tenant    to    take  care  of  furniture  and  keep   house  job  a 
garden  in   good  order^  Landlord   to  keep    home    in  s^Q^^  pebiod. 
repair, 

MEMORANDUM  OF  AGREEMENT,  &c.  {as  in  Precedent  Agreement 
No,L:)  The  said  A.B.  (hereinafter  called  "the  landlord")  agrees  take  house 
to  let,  and  the  said  C.  D.  (hereinafter  called  "the  tenant")  agrees  ^^  *"^t^«- 

to  take.  All  that  messuage  or  dwelling-house  called situate 

at ,  with  the  garden,  grounds,  and  other  appurtenances  thereto 

belonging,  and  also  the  furniture  and  effects  therein,  as  per  in- 
ventory signed  by  both  parties,  from  the day  of ,  until 

the day  of  next.  At  the  rent  of  dB- for  every  Bent. 

e2 
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LEASES. 


OF 

FURNISHED 

HOUSE  FOB  A 

SHOBT  PERIOD. 

Tenant  to 
keep  f  umiture 
in  good  con- 
dition, and  to 
leave  house 
and  f umiture 
at  end  of  lease 
in  as  good 
condition  as  at 
present  and  to 
make  compen- 
sation for 
missing 
articles. 

To  keei> 
garden  in  good 
order. 

Not  to  assign 
or  underlet 
without 
consent. 

Condition  of 
re-entry. 

Landlord  to 
do  repairs, 

and  to  pay 
rates  and 
taxes. 


calendar  month  of  the  said  tenancy,  to  be  paid  on  the   

day  of   each  month,  the  first   payment  to   be   made   on  the 

day  of next :  Thb  Tenant  agrees  to  keep  the  said 

furniture  and  efFects  clean  and  in  good  condition  and  at  the  end 
of  the  tenancy  to  leave  the  said  messuage,  together  with  the 
said  furniture  and  effects,  clean  and  in  as  good  state,  condition, 
and  repair  as  they  are  now  in.  and  to  make  oompensation  for  any 
damage  done,  or  for  any  articles  missing  (reasonable  wear  and 
tear  and  damage  by  fire  excepted)  ;  Also  to  keep  the  garden 
and  groimds  belonging  to  the  said  messuage  in  good  order  and 
condition  during  the  tenancy,  and  so  to  leave  the  same  at  the 
end  of  the  tenancy ;  Also  not  to  assign  or  underlet  the  said 
premises  or  any  part  thereof,  nor  remove  the  said  furniture  and 
effects  or  any  of  them  from  the  said  premises,  without  the  con- 
sent of  the  landlord.  And  it  is  agreed  that  if  any  rent,  &c. 
{condition  for  re-entry^  mprd,  p.  60).  The  Landlord  agrees  to 
execute  all  outside  and  inside  repairs  of  the  said  messuage  which 
may  be  found  necessary  in  the  course  of  reasonable  wear,  and 
to  pay  the  ground  rent,  and  all  rates  and  taxes  of  every  descrip- 
tion, and  to  indemnify  the  tenant  therefrom ;  And  also  that,  &c. 
{/o7*  qui£t  enjoyment  by  tenant^  suprd^  p.  50). 
In  witness,  &c. 


UNTUBNZSHED 
APABTlCSirrB. 


Lease  of 
rooms 


No.  IV. 

LEASE  of  Unfurnished  Apartments  on  a  Quarterly 
Tenancy. 

MEMOEANDUM  OF  AGREEMENT,  &c.  {as  before).  The 
said  A.  B.  (hereinafter  called  ^'  the  landlord  ")  agrees  to  let, 
and  the  said  C.  D.  (hereinafter  called  "  the  tenant ")  agrees  to 
take,  the  following  rooms,  part  of  a  dwelling-house,  No.  — :-  in 

Street,  in  the  town  of (namely),  the  whole  of  the  first 

and  second  floors,  together  with  the  use,  in  common  with  the 
other  occupants  of  the  house,  of  the  water-closet  on  the  ground 
floor;  The  tenancy  to  be  from  quarter  to  quarter,  commencing  on 
the  25th  day  of  this  present  month  of  March,  and  determinable 
on  any  quarter  day  by  either  party  giving  to  the  other  a  quarter's 

notice  to  quit ;  At  the  rent  of  £ for  every  quarter,  to  be 

^greement  by  paid  on  every  quarter  day  duriog  the  tenancy ;  And  the  tenant 


from  qiuuter 
toquuter. 


Bent. 
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agrees  to  deliver  up  the  said  premises  at  the  end  of  the  teDanoy  uwjruiunsHjm 

in  as  good  repair  and  condition  as  the  same  are  now  m,  reason-  ; — ;- 

vear  and  tear  and  damage  bj  fire  excepted. 


In  witness,  &o. 


up  premineq  in 
as^ood  con- 
dition as  same 
are  now  in.    - 


No.V. 

LEASE  of  Furnished  Apartments  for  Six  Months. 

MEMOEANDTTM  OF  AGEEEMENT,  &c.  {as  before).  The 
said  A  B.  (hereinafter  called  '*  the  landlord ")  agrees  to  let, 
and  the  said  0.  D.  (hereinafter  called  "  the  tenant  ")  agrees  to 
take,  All  those  three  rooms  on  the  first  floor  of  the  messuage 
or  dwelling-house,  situate,  &c.,  and  all  the  furniture,  articles,  and 
things  in  or  about  the  same  specified  in  the  schedule  hereto,  for 

the  tenn  of  six  calendar  months,  computed  from  the day  of 

,  at  the  rent  of  £ for  every  calendar  month,  such  rent  to 

be  paid  on  the  first  day  of  every  calendar  month,  the  first  payment 

to  be  made  on  the  first  day  of next :  And  the  tenant  agrees 

at  the  expiration  of  the  tenancy  to  deliver  up  the  said  rooms, 
furniture,  articles,  and  things  in  as  good  a  condition  as  the 
same  are  now  in,  reasonable  wear  and  tear  and  damage  by  fire 
excepted :  And  it  is  agreed  that  if  any  monthly  payment  of 
rent  shall  be  in  arrear  for  more  than  fourteen  days  the  landlord 
may  re-enter  on  the  said  premises  and  determine  this  demise. 
In  witness,  &c. 


FITBNISHED 
▲FAJtnaSNTS. 

Affieementto 
let  and  take 
rooms  and 
famitnre 


for  six  months. 

Rent  to  be 
paid  monthly. 

Tenant  to  give 
np  rooms,  dec., 
in  as  good 
condition  as 
same  are  now 
in. 

Power  to  land* 
lord  to  re- 
enter if  rent 
in  arrear. 


No.  VL 


OF  A 

DWELLDra- 

HOUSE. 


LEASE  (J)  of  a  DwELLiNG-HousE/or  Twenty-one  Tears, 
determinable  on  Notice  at  the  endof&EVES  or  Fourteen 
Years.  Usual  Covenants  Jy  Lessee,  including  cove^ 
nants  not  to  Assign  or  Underlet  without  consent  of 
Lessor,  or  use  the  House  except  as  a  Dwelling-House. 

THIS  INDENTUBE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &o.  {lessor),  of  the  one  part,  and  C.  D.,  of,  &c.  {lessee)^ 

{h)  For  variations  of  the  above  precedent,  where  the  lease  is  made  under 
a  power  conferred  by  deed  or  will  or  by  statute,  or  where  lessor  is  a 
married  woman,  see  Precedent  No.  VII,,  infra. 

If  the  lease  is  made  by  a  mortgagee  under  sect.  18  of  the  Conveyancing 


M 
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<»  A        of  the  other  part,  WITNESSETH,  that  in  consideration  of  the 
H0T7BE.       rent  hereinafter  reserved,  and  of  the  lessee's  covenants  herein- 


Witmeiwmg      ^^ter  Contained,  the,  said  A.  B.  (hereinafter  called  "the  lessor  ") 
P*^.  hereby    demises    unto    the    said    C.    D.    (hereinafter    called 

dwelling-        "the  lessee"),  All  that   messuage  or  dwelling-house,   &o. 
t^r^  (parcels).  To  hold  the  same  unto  the  lessee,  for  the  term 

twenty-one      of  twcnty-oue  years  from  the  day  of  ,  Yielding 

^®*"'  AND  PAYING  duriug  the  said  term  the  yearly  rent  of  £ ^ 

by  four  equal  quarterly  payments,  on  the  25th  day  of  March, 

the  24th  day  of  June,  the  29th  day  of  September,  and  the  25th 

day  of  December,  in  every  year,  the  first  quarterly  payment  to 

Covenants  by    be  made  on  the  25th  day  of  March  next  (c)  :  And  the  lessee 


to  pay  rent  l^^reby  covenants  with  the  lessor,  in  manner  following  (that  is 
"^dJ^^  to  say)  :  That  the  lessee  will  pay  the  rent  hereby  reserved  at 
the  time  and  in  manner  aforesaid,  and  will  also  pay  all  rates, 
taxes,  and  assessments  whatsoever,  which  now  are,  or  during  the 
said  term  shall  be,  imposed  or  assessed  upon  the  said  premises  or 
the  landlord  or  tenant  in  respect  thereof,  by  authority  of  Parlia- 
ment or  otherwise  (except  the  land  tax  and  the  landlord's  pro- 
To  keep  p^rty  tax)  {d)  :  And  also  will  at  all  times  during  the  said  term 

5^5?^  ™       '^^^P  the  said  premises  in  good  and  substantial  repair  (^),  and  the 
and  deliver  np  Same  in  good  and  substantial  repair  deliver  up  to  the  lessor  at 
a^endof ^m.  ^^^  expiration  or  sooner  determination  of  the  said  term  :  And 
in  particular  will  paint  with  two  coats  at  least  of  good  oil  colour 

Act,  1881,  the  mortgage  need  not  be  disclosed,  and  the  above  precedent 
will  be  applicable  as  if  he  were  beneficial  owner.     See  p.  66,  infra,  note. 

(c)  Sometimes  the  last  quarterns  rent  is  made  payable  in  advance. — In 

such  case  add  here,  "  and  the  last  quarterly  payment  to  be  made 

in  advance  on  the  29th  day  of  September  immediately  preceding 

the  expiration  of  the  term,  together  with  the  quarterly  payment 

falling  due  on  that  day.'' 

{d)  Under  the  above  covenant  the  tenant  will  have  to  pay  paving  or 
sewering  charges  under  local  Acts  of  Parliament.  Vide  aupray  p.  11.  If  it 
is  not  intended  to  throw  this  liability  on  the  tenant,  the  words  after  ''  the 
said  premises"  down  to  ^'otherwise''  should  be  omitted,  and  the  following 

words  added  after  ''property  tax:"  and  except  also  any  charges  or 

assessments  for  paving,  sewering,  or  other  similar  purposes, 

which  may  hereafter  be  imposed  on  the  said  premises  or  the 

o™»  ftiof  b,  .uthority  of  T^^^t  or  oU.Li«. 

(e)  Sometimes  the  lessor  does  the  external  and  the  lessee  the  internal 
repairs.    See  the  next  precedent. 
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Qnd  ia  a  l^raper  and  workmanlike  manner  the  outside  wood         or  a, 
and  ironwork  of  the  said  premises  once  in  every  four  years       house. 
q£  the  said  term,   and  such  parts  of  the  inside  of  the  said  to  paint 
premifles  as  have  been  usually  painted  once  in  every  seven  years  f^^tl^^^ 
of  the  said  term,  the  last  painting:  hoth   outside  and  inside  and  inside 

6v©rv  s6VGn 

to  he  in  the  year  immediately  preceding  the  determination  of  yean. 
this  lease,  whether  by  effluxion  of  time  or  notice:  And  will  at  To  restore 

ji  ..  ..,  ,   .,  ...  .  ,  ,       outside  stucco 

the  same  time  with  every  outside  painting  restore  and  make  work, 
good  the  outside  stucco  work  wherever  necessary,  and  at  the 
same  time  with  every  inside  painting  whitewash  and  colour  such  and  whitewash 
parts  of  the  inside  of  the  said  premises  as  are  usually  white-  i^d?  ^^ 
washed  and  coloured :  [And  also  will  pay  and  contribute  a  fair  to  contribute 
proportion  of  the  expenses  of  making,  repairing,  and  securing  j^j^^ugf 
all  party  and  other  walls,  gutters,  sewers,  and  drains  belonging  **'• 
to  the  said  demised  premises  in   common  with  the  adjacent 
premises] :  And  also  will  permit  the  lessor,  or  his  agent,  with  To  permit 
or  without  workmen,  and  others,  twice  in  every  year  during  the  tolSew  state' 
said  term,  at  convenient  hours  in  the  day  time  to  enter  into  and  ^^  Premises, 
upon  the  said  demised  premises,  and  view  and  examine  the  state 
and  condition  thereof,  and  of  all  such  decays,  defects,  and  wants 
of  reparation  as  shall  be  then  and  there  found,  to  give  to  the 
leasee  notice  in  writing  to  repair  and  amend  the  same  within  six  and  to  repair 
calendar  months  then  next  following,  vdthin  which  time  the  defects. 
lessee  will  repair  and  amend  the  same  accordingly  :  And  also  To  insure  in 
will  insure  and  keep  insured  the  said  demised  premises  from  of  lessor  and 
loss  or  damage  by  fire,  in  the  joint  names  of  the  lessor  and  ®"®®* 
lessee,  in  the  Insurance  office,  or  in   some  other  well- 
established  office  to  be  approved  of  by  the  lessor,  in  the  sum 

o£  £ at  least,  and  will  pay  all  premiums  and  sums  of  money  to  pay  pre- 

necessary  for  that  purpose,  and  will  whenever  required  produce  ™^™*>  *c., 

•^  *      *^       '  ^  *  .       i»       and  produce 

to  the  lessor  the  policy  of  such  insurance,  and  the  receipt  for  policy  and 
every  such  payment,  and  will  cause  all  moneys  received  by  virtue  prenuums, 
of  any  such  insurance  to  be  forthwith  laid  out  in  rebuilding  and  !» ^*y  o"* 

^  ...  .  msurance 

reinstating  the  said  premises,  and  if  the  moneys  so  received  monepin 
shall  be  insufficient  for  the  purpose,  will  pay  the  deficiency  out  ^^  ^f      * 
of  his  own  moneys :  And  also  will  not  at  any  time  during  the  ^^^S^^JJ** 
said  term  carry  on  or  permit  to  be  carried  on  any  trade  or  deficiency, 
business  upon  the  said  premises,  or  permit  the  same  to  be  on*imy°traJe 
occupied  or  used  in  any  other  manner  than  as  a  private  dwelling-  ^"*  *?  ^^ 

t      *  ^    *^  ^  ,    ■'^  f*     premises  as 

house :  And  also  will  not  (except  by  will)  assign  or  underlet  the  private 

house. 
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OF  A. 

DWELLINO- 

HOITBE. 

Not  to  assign 
or  underlet 
without  con- 
Bent,  but  con- 
sent not  to  be 
unreasonably 
withheld. 

Power  of 
re-entry  for 
non-payment 
of  rent  or 
breach  of 
coTenants. 


Power  to  lessee 
to  determine 
lease  at  end  of 
seyen  or  four- 
teen years. 


Covenant  by 
lessor  for 
quiet  enjoy- 
ment by 
lessee. 


Heaninff  of 
"  lessor  "  and 

'    I niin nn  *' 


said  demised  premises,  or  any  part  thereof,  without  the  oonsent 
in  writing  of  the  lessor,  first  had  and  obtained  [unless  suck 
consent  shall  be  unreasonably  withheld]:  Provided  always, 

and  it  is  hereby  declared,  that  if  the  said  yearly  rent  of  £ 

or  any  part  thereof,  shall  be  in  arrear  forthe  space  of  twenty-one 
days  next  after  any  of  the  days  whereon  the  same  ought  to  be 
paid  as  aforesaid,  whether  the  same  shall  or  shall  not  have  been 
legally  demanded,  or  if  there  shall  be  any  breach  or  non-ob- 
servance of  any  of  the  lessee's  covenants  hereinbefore   con- 
tained {e),  then  and  in    any  of    the  said  oases   it  shall   be 
lawful  for  the  lessor,  at  any  time  thereafter,  into  and  upon 
the  said  demised  premises,  or  any  part  thereof,  in  the  name 
of  the  whole  to  re-enter,  and  the  same  to  have  again,  re-possess, 
and  enjoy  as  in  his  former  estate:   Provided  always,  and 
it  is  hereby  declared  that  if  the  lessee  shall  be  desirous  of 
determining  this  lease  at  the  end  of  the  first  seven  or  fourteen 
years  of  the  said  term,  and  of  such  desire  shall  give  to  the  lessor, 
or  his  agent,  or  leave  at  his  usual  or  last  known  place  of  abode 
in  England  or  Wales,  six  calendar  months'  previous  notice  in 
writing,  then  and  in  such  case  at  the  end  of  such  seven  or  four- 
teen years,  as  the  case  may  be,  the  term  hereby  granted  shall 
cease,  but  subject  to  the  rights  and  remedies  of  the  lessor  for 
or  in  respect  of  any  rent  in  arrear,  or  any  breach  of  any  of  the 
lessee's  covenants :  And  the  lessor  (/)  hereby  covenants  with 
the  lessee,  that  the  lessee  paying  the  rent  hereby  reserved,  and 
observing  and  performing  the  covenants  and  conditions  herein 
contained,  and  on  his  part  to  be  observed  and  performed,  shall 
and  may  peaceably  and  quietly  possess  and  enjoy  the  said  pre- 
mises hereby  demised  during  the  said  term  without  any  lawful 
interruption  from  or  by  the  lessor  (/)  or  any  person  rightfully 
claiming  from  or  under  him.    And  it  is  declared  that  where  the 
context  allows  the  expressions  "the  lessor"  and  "the  lessee" 
used  in  these  presents  include,  besides  the  said  A.  B.,  his  heirs 

(e)  It  is  apprehended  that  the  above  proviso  for  re-entry  will  apply  to 
the  breach  ot  a  negative  as  well  as  an  affirmative  covenant.  Evans  t*. 
Davis,  10  Ch.  D.  74. 

(/)  If  the  lease  is  by  a  tenant  for  life  or  other  limited  owner  under  a 
power  contained  in  a  settlement  not  made  by  himself,  it  will  be  safer  to 
substitute  **  the  said  A.  B."  for  "  the  lessor,  as  otherwise,  having  regard 
to  the  interpretation  clause  at  the  end  of  the  deed,  a  question  might  be^ 
raised  whether  the  covenant  would  not  render  him  liable  for  the  acts  of  the 
remainderman. 
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[or  if  the  lease  is  made  under  a  potter,  suooeesora  in  title]  and 
assigns  (jr),  and  beeideB  the  said  C.  D.,  his  executors,  adminis- 
trators, and  BsaignB. 
Im  witness,  &c 


No.  VII. . 

VAEIA.TI0N8  o^last  Precbdbkt  to  be  made  where  lease  m>EB 
m{1)  Knrfei-aP«wEBcrra/frf*yDEED  or  Will;  {2)  by  »'™«.mi^ 
n  TsNAWT/or  Liee  or  a  Person  having  the  powers  of  a 
TENANT  FOR  LIFE  Under  the  SETTLEn  Land  Act,  1882 ; 
(3)  by  the  Trostbes  of  a  seitletnent  on  behalf  of  an 
IsvwT  tenant  for  life  under  tliat  Act;  (4)  by  a  vviaaiys 
appointed  by  the  Court  to  exercise  the  Powkrs  of  the 
Act  on  behalf  of  an  Infant  Tenant  in  Feb  Simple; 
(5)  by  a  Tenant  for  Life  of  ike  Proceeds  of  Land 
retted  in  trustees  for  sale  icilh  leace  of  the  Court;  (6)  iy 
a^v&axna  seised  in  right  of  hisWivK  tinder  the  Settled 
Estates  Act,  1877;  (7)  iy  n  Husband  and  Wife  wAe» 
Wife  is  Tenant  for  Life  under  the  Settled  Land 
Act,  1882 ;  (8)  bi/  a  Wife  Tenant  foe  Life  for  her 
Separate  Usb  under  that  Act;  (9)  by  a  Markibd 
Woman  of  her  Separate  property  under  the  Married 
Women's  Property  Act,  1882;  (10)  by  a  Lunatic 
tenant  for  life  by  his  Cohmittbb. 

1.  THIS  INDENTTJEE  made,  Ac,  {date  and  parties  as  in  \.  Undera 
Precedent  No.  VI.)  WITNESSETH  that  in  consideration  of  ^Xd^**** 
the  rent,  &c.,  the  said  A,  B.  (hereinafter  called  "the  lessor")  in  "*^' 
esennse  of  the  power  (A)  for  this  purpose  given  to  him  \ij  an 

{y]  VoT  aa  interpratation  clause  in  the  case  of  an  underlease,  see 
Precedent  No.  Tin.,  infra,  p.  64. 

(A)  A  power  of  leaBing  conferred  by  a  deed  or  will  is  not  taken  away  by 
tbe  Settled  Laud  Act ;  but  if  a  power  for  the  same  purpose  is  vested 
by  the  Act  in  some  other  person,  the  consent  of  that  person  is  necessary 
to  its  ezeroise.  Sect.  56.  In  tlte  above  case  it  is  supposed  that  the 
powers  given  by  the  deed  or  will  and  by  the  Act  are  vested  in  the  sams 
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T7in>BB       indenture  dated,  &o.,  and  made,  &o.,  {date  and  parties)  or  by  the 
powBy,  BTo^  ^^  ^j  j^  ^^  j^^  ^j^  ^^  dated  the day  of ,  18 — , 

and  proved  on  the day  of ,  18 — ,  in  the  principal  pro- 
bate registry  of  the  High  Court  of  Justice,  and  of  all  other 
powers  {if  any)  him  hereunto  enabling,  doth  hereby  appoint  and 
demise,  &c.,  {the  rest  as  in  Precedent  No.  VI,  to  the  end). 

2.  By  a  tenant      2.  THIS  INDENTUEE,  made,  &c.,  {date  and  parties  as  in 
under  Settled    Precedent  No.  VI.).     Whereas  under  an  indenture  dated,  &o., 

"^  ^^^'  and  made,  Ac,  {date  and  parties)  [or  under  the  will,  &c.]  the 
said  A.  B.  is  beneficially  e^ititled  to  the  possession  of  the  here- 
ditaments intended  to  be  hereby  demised  for  his  life  (t)  [or  for 
the  life  of  X.  Y.,  or  in  fee  simple,  subject  to  an  executory  limi- 
tation over  on  failure  of  his  issue,  or,  in  the  case  of  any  other 
limited  orcn^r,  state  the  nature  of  his  ownership"]  {k).  NOW  THIS 
INDENTUEE  WITNESSETH  that  in  consideration,  Ac,  the 
said  A.  B.  (hereinafter  called  '^  the  lessor  ")  in  exercise  of  the 
power  for  this  purpose  given  to  him  by  the  Settled  Land  Act, 
1882,  and  of  all  other  powers  (if  any)  him  hereunto  enabling 
doth  hereby  demise,  &o.,  {the  rest  as  in  Precedent  No.  VI.  to  the 
end)  {I). 

3.  By  trustees       3.  THIS  INDENTUEE  made  the day  of ,  18-, 

on  b^haifX*  Between  E.  F.  of  &c.,  and  G,  H.  of  Ac,  {trustees  of  the  settle- 

fOT^ef  &S?*  ^^^^^)  ^'  *^®  ^^  P*^>  -^^  ^-  ^*  *^-»  {infant  tenant  for  life)  {m) 
of  the  second  part,  and  C.  D.  of  &c.,  {lessee)  of  the  third  part. 

Becitai  of  Whbre^s  under  an  indenture  dated,  &c.,  and  made,  &c.,  the 
said  A.  B.  who  is  an  infant  is,  or  if  of  full  age  would  be,  bene- 
ficially entitled  to  the  possession  of  the  hereditaments  intended 
to  be  hereby  demised  as  tenant  [for  life  or  in  tail^  or  as  the 
case  may  he]  ;  and  the  said  E.  F.  and  G*.  H.  are  the  trustees 
thereof  for  the  purposes  of  the  Settled  Land  Act,  1882  («) : 


(0  Settled  Land  Act,  1882,  ss.  6—14,  20. 

[k)  Sect.  58. 

\l)  This  form  will  be  applicable  whether  the  person  granting  the  lease 
has  a  legal  or  only  an  equitable  estate.  In  either  case  the  benefit  of  the 
covenants  entered  into  with  him  will,  under  sect.  10  of  the  Conveyancing 
Act,  1881,  be  annexed  and  incident  to  and  go  with  the  reversion. 

(m)  The  infant  is  made  a  party,  as  the  covenants  will  be  entered  into 
with  him,  but  he  will  not  execute  the  lease. 

(n)  See  the  definition  of  the  term  **  trustees  of  the  settlement'*  in 
sect.  2,  sub-sect.  8.  The  above  form  of  recital  wiU  be  applicable  whether 
the  trustees  are  appointed  by  the  settlement  itself  or  by  the  Court  under 
sect.  38. 


settlement. 
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NOW  THIS  INDENTUEE  WITNESSETH  that  in  oon-       tjhdze 

•ideration,  &o.,  the  said  E.  F.  and  G.  H.  for  and  on  behalf  of  the   ^''™*'^' 

nid  A.  B.  (hereinafter  called  the  ^'  lessor ")  in  ezeroise  of  the 

power  for  this  purpoBe  given  to  them  by  the  Settled  Land  Aot, 

1882,  and  of  all  other  powers  (if  any)  them  hereunto  enabling 

do  hereby  demise,  Ac,  {the  rest  as  in  Precedent  No,  VL  to  the 

end,  omitting  the  covenant  hy  the  lessor  fm*  quiet  enjoyment). 

4.  THIS  INDENTUEE  made  the day  of ,  18—,  4.  By  penK>iL 

Between  E.  F.,  of,  &o.  {person  appointed  by  Court  to  act  for  in-  Court  to 
fanf)  of  the  first  part,  A.  B.,  of,  &e.  {infant  tenant  in  fee  simple)  ^weiTof  Act 
of  the  second  part,  and  0.  D.,  of,  &c.  {lessee)  of  the  third  part.  ^]^J^^^t 

Whereas  F.  Q-.,  late  of,  &c.,  died  on  the day  of ,  18 — ,  in  fee  simple. 

intestate,  seised  in  fee  simple  of  the  hereditaments  intended  to 
be  hereby  demised,  and  leaving  the  said  A.  B.,  who  is  an  infant, 
his  eldest  son,  and  heir-at-law :  And  whereas  by  an  order  {p) 

of  the  High  Court  of  Justice  (Chancery  Division)  dated  the 

day  of ,  18 — ,  and  made  in  the  matter  of,  &c.,  and  of  the 

Settled  Land  Act,  1882,  on  the  application  of  the  said  A.  B.,  by 
li.  M.  his  next  friend,  it  was  ordered  that  the  powers  conferred 
npon  a  tenant  for  life  by  sections  6  to  13  both  inclusive,  and 
seotionB  16  to  20  both  inclusive,  of  the  said  Act,  might  be 
exercised  by  the  said  E.  F.  on  behalf  of  the  said  A.  B.  during  his 
minority:  NOW  THIS  INDENTURE  WITNESSETH  that 
in  oonsideration,  &c.,  the  said  E.  F.  on  behalf  of  the  said  A.  B. 
(hereinafter  called  "the  lessor")  in  exercise  of  the  power  for 
this  purpose  given  to  him  by  the  Settled  Land  Act,  1882,  and 
of  all  other  powers  (if  any)  him  hereunto  enabling  doth  hereby 
demise,  Ac,  {the  rest  as  in  Precedent  No.  VL  to  the  end^  omitting 
the  kssor^s  covenant  for  quiet  enjoyment). 

5.  THIS  INDENTURE  made  the day  of ,  18—,  6.  Bj  tenant 

Betwekn  a,  B.,  of,  &c.,  {tenant  for  life  of  proceeds)  of  the  one  Iroce^of 
part,  and  C.  D.,  of,  &o.,  {lessee)  of  the  other  part :  Wherkas  ^aie  of 
voder  the  following  deeds,  namely  {state  dates  and  parties)  [or  vested  in 
imder  the  will  of,  &c.,  dated,  &o.,  and  proved,  &c.]  the  heredita-  sale,  ^th^ 
meats  intended  to  be  hereby  demised  are  vested  in  trustees  for  0^^°* 
sale,  and  the  said  A.  B.  is  beneficially  entitled  during  his  life  to 
(he  income  of  the  moneys  to  arise  from  the  sale  of  the  said 
hereditaments,  and  to  the  rents  and  profits  thereof  until  such 

(/))  Sects.  59,  60. 
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^n">J«       sale :  And  whereas  by  an  order  of  the  Hiirh  Court  of  Justice 

V^y  l^pjj^    EIV7 

(Chancery  Division)  dated  the  day  of  ,  18 — ,  and 


made  in  the  matter  of,  &c.,  leave  has  been  given  to  the  said  A.  B. 
to  exercise  the  powers  of  leasing  conferred  by  section  63  of  the 
Settied  Land  Act,  1882  (q) :  NOW  THIS  INDENTUBE 
WITNESSETH,  that  in  consideration,  Ac,  the  said  A.  B. 
(hereinafter  called  "the  lessor,")  in  exercise  of  the  power  for 
this  purpose  given  to  him  by  the  Settled  Land  Act,  1882,  and 
of  all  other  powers  (if  any)  him  hereunto  enabling,  doth  hereby 
demise,  &c.  {the  rest  the  same  as  in  Precedent  No,  VI.  to  the  end}. 

6.  By  husband      6.  THIS  INDENTURE  made  the day  of ,  18—, 

cShis^dfo^  *  Between  A.  B.,  of,  &c.  {lessor),  of  the  one  part,  and  C.  D.,  of, 
Stotee^Artf  *^-  {lessee),  of  the  other  part,  WITNESSETH  that  in  conside- 
1877.  ration,  &c.,  the  said  A.  B.  (hereinafter  called   "the  lessor"), 

being  beneficially  entitled  to  the  possession  of  the  hereditaments 
hereinafter  described  in  right  of  E.  B.  his  wife,  who  is  seised 
in  fee  simple  thereof,  doth  hereby,  in  exercise  of  the  power  for 
this  purpose  given  to  him  by  the  Settled  Estates  Act,  1877  (r), 
and  of  all  other  powers  (if  any)  him  hereunto  enabling,  demise, 
&c.,  {the  rest  as  in  Precedent  No,  VI.  to  the  end), 

liIl^T^^      7.  THIS  INDENTURE  made  the day  of ,  18—, 

Settled  Land  BETWEEN  A.  B.,  of,  &c.,  and  E.  his  wifc  {lessors),  of  the  one 
part,  and  C.  D.,  of,  &c.  {lessee),  of  the  other  part:  {Recite  settle^ 
ment  under  which  E,  B.  is  tenant  for  life  as  in  No,  2,  suprdy  p.  68. 
substituting  ''her''  for  ''him'').  NOW  THIS  INDENTURE 
WITNESSETH  that  in  consideration,  &c.,  the  said  A.  B.,  and 
E.  his  wife,  in  exercise  of  the  power  for  this  purpose  given  to 
them  by  the  Settled  Land  Act,  1882  («),  and  of  all  other  pgwers 
(if  any)  them  hereunto  enabling,  do  hereby  demise,  &c.  {the  rest  as 
in  Precedent  No.  VI  to  the  end,  substituting  "lessors"  for  "lessor" 
throughout). 

8.  By  wife  8.  THIS  INDENTURE,  made  the day  of ,  18—, 

forhersepa-  BETWEEN  E.  B.,  the  wifc  of  A.  B.,  of,  &c.,  {lessor),  of  the  one 
part,  and  C.  D.,  of,  &c.,  {lessee),  of  the  other  part :  {Recite 
settlement  under  which  E,  B.  is  tenant  for  life,  No.  2,  supra, 
substituting  "  her  "  for  "  his,"  and  adding  "  for  her  separate  use 
without  power  of  anticipation."    NOW  THIS  INDENTURE 


ratexue. 


!?! 


SetUed  Land  Act,  1884,  s.  7. 
40  &  41  Vict.  c.  18,  8.  46. 
b)  Sect.  61. 
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WITNESSETH:,   that  in  oonsideration,  Ac,  the  said  E.  B. 

(heoreinafteT  called  ''the  lessor"),  in  exeroise  of  the  power  for 

tins  p\irpoee  grven  to  her  by  the  Settled  Land  Act,  1882  (t),  and 

o{  all  other  powers  (if  any)  her  hereunto  enabling,  doth  hereby 

demise,  &c.     {The  rest  as  in  Precedent  JVb.  VL  to  the  endy  substi* 

iuting  "  her  "  for  "  him  "  when  necessary,) 

9,  THIS  INDENTURE,  made  the day  of ,  18—, 

Between  E.  B.,  the  wife  of  A.  B.,  of,  &o.,  to  whom  she  was 

married  on  the day  of ,  1883  (m),  {lessor)  y  of  the  one 

part,  and  C.  D.,  of,  &c.,  {lessee),  of  the  other  part :  WITNES- 
SETH, &c.,  {same  as  in  Precedent  No.  VI.  to  the  end,  substituting 
"her ^^ for  "him"  when  necessary). 

10.  THIS  INDENTURE,  made  the day  of ,  18—, 

Beiween  a.  B.,  of,  &c.,  a  lunatic  so  found  by  inquisition  {lessor) , 
by  X.  Y.,  the  oonmiittee  of  his  estate  acting  in  this  behalf,  under 
an  order  of  two  of  the  justices  of  appeal  intrusted  by  virtue  of 
Ber  Majesty's  sign  maniml  with  the  oare  and  commitment  of 

the  custody  of  the  persons  and  estates  of  lunatics  dated  the 

day  of y  18 — ,  of  the  one  part,  and  C.  D.,  of,  &c.  {lessee)  y 

of  the  other  part :  {Recite  settlement  under  which  A.  B,  is  tenant 
for  Ufiy  as  in  No.  2,  suprdy  p.  58).  NOW  THIS  INDEN- 
TURE WITNESSETH,  that  in  consideration,  Ac,  the  said 
A  B.  (hereinafter  called  *'  the  lessor  "),  by  the  said  X.  Y.,  his 
committee,  in  exeroise  of  the  power  for  this  purpose  conferred  by 
the  Settled  Land  Act,  1882  {x)y  and  of  all  other  powers  (if  any) 
him  hereunto  enabling,  doth  hereby  demise,  &c.  {The  rest  the 
same  as  in  Precedent  No.  VL  to  the  end.) 


U2n>EB 
POWKKS,  ETC. 


9.  By  married 
woman  of  her 
separate  dto- 
poly  unaer 
Married 
Women's 
Property  Act. 


10.  Bj  a 
lunatic  by 
his  committee. 


(0  Sect.  61. 

(u)  This  date  is  inserted  to  show  that  the  marriage  took  place  after  the 
commencement  of  the  Married  Women's  Property  Act,  1882,  viz.,  Ist  Jan., 
1883.  If  the  lessor  was  married  before  that  date,  but  the  property  was 
loooired  since,  the  reference  to  the  date  of  the  marriage  should  be  omitted, 
and  a  recital  introduced  showing  the  acquisition. 

(«)  Sect  62. 
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No.  VIII. 


OF  A 

H0T7SB  AND 

OABDEN. 


UNDER-LEASE  of  a  Dwelling-house  and  G-ardbn 
for  a  Term  of  Seven  Tears,  determinahU  by  Either 
Party  at  the  end  of  the  Third  or  Fifth  Year  ;  the 
Internal  Bepairs  to  be  done  by  the  Lessee,  and  the 
External  Bepairs  by  the  Lessor,  who  aha  insures 
against  Fire  ;  Provision  for  Suspending  rent  in  case 
o/"  Damage  by  Fire. 

Partiw.  THIS  INDENTURE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  (lessor),  of  the  one  part,  and  C.  D.,  of,  &c.  {lessee)y 
of  the  other  part,  WITNESSETH,  that  in  consideration  of  the 
rent  and  lessee's  covenants  hereinafter  reserved  and  contained, 
the  said  A.  B.  (hereinafter  called  "  the  lessor ")  hereby 
demises  unto  the  said  C.  D.  (hereinafter  called  "  the  lessee  "), 
All  that,  &c.  {describe  premises),  Together  with  the  fixtures 
now  in  and  about  the  said  premises,  a  list  whereof  is  set  forth 
in  the  schedule  hereto  :  To  hold  the  same  unto  the  lessee  for 
the  term  of  seven  years  from  the day  of ,  18 — ,  deter- 
minable nevertheless  as  hereinafter  mentioned,  Yielding  and 

Paving  during  the  said  term  the  yearly  rent  of  £ by  equal 

quarterly  payments,  on  the day  of  ,  the day  of 

,  the day  of ,  and  the day  of ,  the  first 

quarterly  payment  thereof  to  be  made  on  the day  of 


Witnessing 
part. 


Demise  of 
house,  &c., 


to  lessee  for 
term  of  seven 
years,  deter- 
minaole. 

Rent. 


Further  rent 
in  respect  of 
insurance 
against  fire. 


next.  [And  also  yielding  and  paying  during  the  term  by  way 
of  further  rent  a  yearly  sum  equal  to  the  sum  or  sums  which 
the  lessor  shall  from  time  to  time  pay  by  way  of  premium  for 
keeping  the  said  premises  insured  against  loss  or  damage  by  fire,- 
pursuant  to  the  covenant  in  that  behalf  hereinafter  contained, 
the  said  further  rent  to  be  paid  once  a  year  on  the  quarter 
day  immediately  following  the  payment  of  such  premium]  (y). 

{y)  When  the  lessor  is  himself  a  lessee,  and  has  covenanted  with  the 
ground  landlord  for  insurance,  it  is  generally  more  convenient  that  he  and 
not  the  inferior  lessee  should  see  to  the  insurance ;  and  in  such  case  it  is 
often  provided  that  the  latter  shall  pay  an  additional  rent  equal  to  the 
premium. 


LEASEfJ. 


m 


i 

I 


Akd  the   lessee    hereby  oovenants  with   the  lessor  in  manner 
following  (that  is  to  say) :  that  the  lessee  will  pay  the  rent  {or 
rents)  hereby  reserved  on  the  days  and  in  the  manner  aforesaid, 
and  will  also  pay  and  discharge  all  taxes,  rates,  and  assessments 
whatsoever,  now  or  hereafter  to  become  payable  for  or  in  respect 
oi  the  premises  hereby  demised  (except  the  land  tax  and  land- 
lord's property  tax,  and  the  ground  rent,  and  except  also  any 
charges  or  assessments  for  paving,  sewering,  or  other  similar 
purposes  which  may  hereafter  by  any  public  authority  or  other- 
wise be  imposed  on  and  made  payable  by  the  owner   of   the 
premises)  :  And  will  at  all  times  during  the  said  term  keep  in 
good  and  sufficient  repair  and  condition  the  inside  of  the  said 
messuage   and   premises,  and   the    fixtures   comprised   in  the 
schedule  hereto    and   the   seune   in   such  repair  and  condition 
deliver  up  at   the  end  of   the  lease :  And  also  will  keep  the 
garden  and  walks  in  good  order,  and  the  trees  and  ornamental 
shrubs  properly  pruned,  and  will  renew  any  trees  or  shrubs 
which  may  perish  or  decay,  and  will  not  cut  down  or  remove 
any  trees  or  shrubs  without  the  written  consent  of  the  lessor ; 
And  also  wiU  permit  the  lessor,  and  also  the  superior  landlord 
h(mi  time  to  time  to  enter  into  and  upon  the  said  premises  in 
Older  to  view  the  state  and  condition  thereof :  And  will  not 
without  the  consent  in  writing  of  the  lessor,  assign  or  underlet 
the  said  premises  or  any  part  thereof,  or  carry  on  or  permit 
to  he  carried  on  any  trade  or  business  thereon,  or  permit  the 
same  to  be  occupied  in  any  other  manner  than  as  a  private 
dwelling-house,  or  as  a  furnished  lodging-house  :  And  will  not 
allow  any  sale  by  auction  to  take  place  on  the  said  premises, 
or  do  or  suffer  any  other  thing  whatsoever  which  might  be  an 
annoyance  to  the  neighbours  or  a  breach  of  any  covenant  or 
condition  in  the  ground  lease:  Provided  always,  &c.  (jpotcer  of 
re-entry  on  fwn-payment  of  rent  or  breach  of  covotantSy  siiprd^ 
p.  56) :  And  the  lessor  hereby  covenants  with  the  lessee  in 
manner  following,  that  is  to  say.  That,  &o.  {co^cenant  for  quiet 
enfoi/meiit  by  lessee^  suprd,  p.  56)  :   And  also    that  the  lessor 
will  during  the  said  term  pay  the  ground-rent  payable  in  respect 
of  the  said  premises,  and  will  keep  the  outside  walls  and  roofs, 
with  the  outside  water-pipes  and  shoots  and  outside  drains  and 
sewers,  properly  repaired  and  cleansed,  and  the  exterior  woodwork 
and  ironwork  properly  and  sufficiently  painted  as  required  to  be 
done  under  the  lease  from  the  ground  landlord  dated  the 
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OF  A        day  of :  And  ai.so  will  at  all  times  during  the  said  term 

GABDEN.      ^^P  the  said  messuage  and  premises  msured  against  loss  or 

and  to  influre    dfl-^^^g©  ^7  fire  in  the  sum  of  £ at    east,  in  conformity 

against  fire,      with  the  covenant  in  that  behalf  contained  in  the  said  ground 

lease :    And  will,  whenever  required  so  to  do  by  the   lessee, 

produce  to  him  the  policy  of  such  insurance  and  the  receipt  for 

the  last  premium,  and  will  cause  all  moneys  received  in  respect 

of  such  insurance  to  be  forthwith  laid  out  in  the  reinstating  of 

and  to  produce  the  premises:  And  also  will  at  all  times  at  the  request  and 

^^'that     ^^^  ^^  ^^^  lessee  produce  to  him  the  said  ground  lease :  Pro- 

rent  shall  be     viDED  ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  if  the 

in  case  of         Said  messuagc  and  premises  hereby  demised  or  any  part  thereof 

fire.      ^^  ^  shall  at  any  time  during  the  said  term  be  destroyed  or  rendered 

uninhabitable  by  fire,  then  and  in  such  case  the  payment  of  the 

rent  hereby  reserved  or  a  proportionate  part  thereof,  according 

to  the  extent  of  the  damage  incurred,  shall  be  suspended  until 

the  said  messuage  and  premises  shall  have  been  reinstated,  and 

again  rendered  fit  for  habitation ;  and  if  any  question  shall  arise 

whether  the  said  messuage  and  premises,  or  any  part  thereof, 

shall  have  become  iminhabitable  by  reason  of  fire,  within  the 

meaning  of  the  aforesaid  proviso,  or  what  proportion  of  rent 

ought  to  be  suspended  on  account  thereof,  such  question  shall 

be  referred  to  two  arbitrators,  one  to  be  appointed  by  each  party, 

and  such  reference  shall  be  considered  a  reference  to  arbitration 

within  the  meaning  of  the  Common  Law  Procedure  Act,  1854, 

and  be  subject  to  the  provisions  of  the  said  Act  relating  to 

Power  to         arbitration :    Provided    always,   and    it    is    hereby  further 

todeteimme     agreed  and  declared,  that  if  the  lessor  or  the  lessee  shall  be 

^rdorSth**  desirous  of  determining  this  lease  at  the  expiration  of  the  third 

year.  qj  fifth  year  of  the  said  term  of  seven  years,  and  of  such  desire 

shall  give  to  the  other  party,  or  leave  for  him  at  his  usual  or  last 

known  place  of  abode  in  England,  six  calendar  months'  previous 

notice  in  writing,  then  on  the  expiration  of  the  said  third  or 

fifth  year,  as  the  ccuse  may  be,  the  term  hereby  granted  shall 

cease  and  determine,  but  without  prejudice  to  the  rights  and 

remedies  of  the  lessor  for  any  arrears  of  rent  or  any  breach  of 

Heaninffof      the  lessee's  covenants.    And  it  is  declared  that  where  the 

"lessee.""'     coutext  allows,  the  expressions  "the  lessor"  and  "the  lessee" 

hereinbefore  used,  include  besides  the  said  A.  B.  and  C.  D., 

their  respective  executors,  administrators,  and  assigns. 

In  witness,  &c. 


LKAKES.  B5 


No.  IX. 
LEASE  hy  Mortoagbk  and  Mortgagor  (2).  by 

XOBTG^OEX 

THIS  INDENTURE,  made  the day  of ,  Betwern    koe^oob. 


A.  B.,  of,  &c.  (in  whom  the  legal  estate  in  the  hereditaments  partiea. 
hereinafter  demised  is  vested  by  way  of  mortgage)  (mortgagee)  y 
of  the  first  part,  C.  D.,  of,  &c.  (being  the  person  entitled  to  the 
equity  of  redemption  of  the  said  hereditaments)  (mortgagor)  ^  of 
the  second  part,  and  E.  F.,  of,  &c.  (kssee),  of  the  third  part, 
WITNESSETH,  that  in  consideration,  &c.,  the  said  A.  B.  Witnessing 
(hereinafter  called  "  the  lessor  ")  at  the  request  of  the  said  C.  D.,  ^ 
hereby  demises,   and    the    said   C.   D.    hereby  demises    and  Mortgagee 
confirms  unto  the  said  E.  F.  (hereinafter  called  **  the  lessee"),  demise  to 


All,  &c.  ( parcels — Habetidum  to  leasee,  for  twenty-one  years,  at  a 
yearly  rent,  as  in  Precedent  No.  VI.  suprd,  p.  54)  :  And  the  Covenants  by 
lessee  hereby  covenants  with  the  lessor  in  manner  following, 
that  is  to  say :  That,  &c.  (covenants  hy  lessee,  and  proviso  for 
re-entry,  as  in  Precedent  No.  VI.,  verbatim)  :  And  the  lessor.  Covenants  by 
and  also  the  said  0.  D.,  as  to  their  own  respective  acts  and  deeds,  quiet  enjoy- 
but  not  further  or  otherwise,  do  hereby  respectively  covenant  J^^e.  ^ 
Avith  the  lessee  that  he  paying  the  rent  hereby  reserved,  and 
observing  and  performing  the  lessee's  covenants  hereinbefore 
contained,  shall  and  may  peaceably  and  quietly  possess  and 
enjoy  the  said  premises  during  the   said  term  without  any 
eviction   or  disturbance  by  the   said  covenanting  persons  re- 
spectively, or  any  person  lawfully  or  equitably  claiming  from 
or  under  them  respectively :  Provided  af.ways,  and  it  is  hereby  Proviso  that 
agreed  and  declared,  that  the  lessee  shall  pay  the  rent  hereby  rent  may  be 
reserved  unto  the  said  C.  D.  or  other  the  person  for  the  time  ^or  and '^ ' 
being  entitled  to  the  equity  of  redemption  of  the  said  premises,  ^I^^J^Jigo 
until  the  lessor  shall  by  a  notice  in  writing  require  the  payment  "g^te  and 
of  the  said  rent  to  himself,  and  until  such  notice  the  said  C.  D.  i^r. 
or  other  the  person  entitled  as  aforesaid  shall  have  the  like 

Jz)  It  is  assumed  in  the  above  Precedent  that  the  mortgage  was  made 
ore  the  let  January,  1882,  or  that  the  leasing  power  conferred  by  the 
Conveyancing  Act,  1881,  s.  18,  on  the  mortgagor  is  negatived  by  the 
mortgage  deed. 
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remedy  by  distress  for  recovery  of  arrears  of  the  said  rent  as 
he  would  have  had  if  seised  at  law  of  the  said  premises  in 
reversion  expectant  on  this  lease,  and  shall  and  may  exercise 
all  the  rights  and  powers  conferred  by  these  presents  on  the 
lessor.  {Meaning  of^^  kssor^^  and  "  lessee,"  suprd,  p.  56.) 
In  witness,  &c. 


BT 

XOBTOAOOB 
UNDEBPOWEB. 


No.  X. 

LEASE  6y  a  Mortgagor  under  a  Power  created  hy  the 

Mortgage  Deed  (a). 


Bedtal  of 
mortgage 
deed. 


Witnessing 
part. 


Parties.  THIS  INDENTURE,  made  the day  of ,  Between 

C.  D.,  of,  &c.  {mortgagor),  of  the  first  part,  A.  B.,  of,  &c.  {mort- 
gagee)y  of  the  second  part,  and  E.  F.,  of,  &g.  {leasee),  of  the  third 
part.  Whereas  under  an  indenture,  &c.  {date  and  parties), 
the  hereditaments  hereinafter  described  are  vested  in  the  said 
A.  B.  by  way  of  mortgage,  and  the  said  C.  D.,  who  is  entitled 
to  the  equity  of  redemption  of  the  said  hereditaments  and  is  in 
possession  thereof,  has  power  under  the  said  indenture  to  lease 
the  same  in  manner  hereinafter  expressed.  NOW  THIS 
INDENTURE  WITNESSETH,  that  in  consideration,  &c.,  the 

(a)  In  this  Precedent  the  mortgagee  is  made  a  party,  the  lessee's  cove- 
nants being  entered  into  with  him  as  the  person  entitled  to  the  legal 
reversion,  but  it  is  not  intended  that  he  shall  execute  the  deed. 

A  mortf^agor  would  in  most  cases  prefer  not  to  disclose  the  mortgage,  and 
to  frame  the  lease  as  if  he  were  absolute  owner.  Whether  a  lease  so  framed 
would  bo  binding  on  the  mortgagee,  if  made  under  a  power  created  by  the 
mortgage  deed,  and  requiring  in  express  terms  that  the  rent  shedl  be 
reserved  to,  and  the  covenants  entered  into  with,  the  mortgagee,  is  doubt- 
ful. See  Yellowly  r.  Gower,  11  Exch.  274  ;  24  L.  J.  Exch.  289.  But  as 
regards  leases  made  under  the  power  conferred  on  a  mortgagor  in  possession 
by  the  Conveyancing  Act,  1881,  it  is  apprehended  that  the  omission  of  all 
reference  to  the  mortgage  would  not  affect  the  validity  of  the  lease.  The 
right  to  grant  leases  is  thereby  annexed  and  made  incident  to  the  office 
and  estate  of  the  mortgagor,  and  as  the  Act  does  not  state  that  the  rent 
and  benefit  of  the  lessee's  covenants  shall  be  reserved  in  terms  to  the 
mortgagee,  there  seems  no  reason  why  a  condition  to  this  effect  should  be 
implied.  Moreover,  it  is  conceived  tiiat  a  reservation  of  rent,  &c.  to  the 
mortgagor  would,  under  the  operation  of  sect.  10  of  the  Act,  enure  to  the 
benefit  of  the  mortgagee  should  he  subsequently  take  possession  and  give 
notice  to  the  lessee  to  pay  the  rent  to  him. 

A  lease  by  a  mortgagor  under  the  statutory  power  will  therefore  be  in 
the  same  form  as  if  he  were  absolute  owner,  and  no  separate  precedent  for 
such  a  lease  is  necessary. 
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Covenants  by 


Baid  C.  X>.  in  exercise  of  the  power  vested  in  him  for  this  pur- 
pose by  the  scdd  indenture,  and  of  all  other  powers  (if  any) 
bim.  berennto  enahling,  herehy  appoints  and  demises  unto  the 
said  E.  F.  All,  &c,  {parcels — Habendum  to  lessee  for  term,  and 
reservatian  of  rent^  supra,  p.  54).     And  the  said  E.  F.  hereby 
covenants  with  the  said  A.  B.,  and  also  by  way  of  separate 
covenant  with  the  said  0.  D.,  in  manner  following,  that  is  to 
say :  That  he  the  said  E.  F.,  his  executors,  administrators,  and 
assigns  (all  of  whom  are  hereinafter  included  in  the  expression 
"the  lessee"),  will  pay  to  the  person  for  the  time  being  entitled 
to  the  reversion  expectant  on  this  lease  (hereinafter  called  "  the 
reversioner")  the  rent,  &c.  {covenant  to  pay  rent  atid  taxes,  supra, 
p.  54) :    And  also  that  the  lessee  will,  &c.  {covenants  to  repair 
and  other  lessee^s  covenants,  and  proviso  for  re-entry,  as  in  Prece- 
dent No.  VL,  suprd,  pp.  54  to  66,  substituting  ^Hhe  reversioner^^ 
for  "  the  lessor  ^^) :    And  the  said  C.  D.  hereby  covenants,  &c.  and  by  lessor. 
(covenant  for  quiet  enjoyment,  suprd,  p.  56),  without  any  lawful 
interruption  from  or  by  the  said  0.  D.,  or  from  or  by  the  said 
A  B.,  or  any  person  rightfully  claiming  from  or  under  either  of 
them :  Provided  always,  &c.  {proviso  that  rent  shall  be  paid  to 
mortgagor  until  notice,  8fc.,  suprd,  p.  65,  substituting  "  the  rever- 
sioner^^  for  ^^  the  lessor^'). 
In  witness,  &c. 


No.  XI. 


PROVISION  in  a  Lease  or  Underlease  enabling  the  Lessee 
to  Purchase  the  Reversion  in  fee  simple  or  the  Term 
granted  by  the  Superior  Lease  upon  Notice  {b). 

THIS  INDENTURE,  &c.  {Lease  or  underlease  as  in  Precedent 
No.  VL  or  No.  VIIL.  to  the  end,  adding  the  folloicing  provision) : 

(h)  According  to  the  form  here  given,  the  giving  of  the  notice  bv  the 
lessee  to  the  lessor  will  constitute  tne  relation  of  vendor  and  purchaser 
between  them,  so  as  to  entitle  each  party  to  specific  performance  of  the 
contract  for  sale.  Sometimes  the  clause  is  bo  worded  as  to  make  the 
payment  of  the  money  a  condition  precedent  to  the  right  of  purchase. 
Thus,  in  Lord  Banelagh  r.  Melton,  2  Dr.  &  Sm.  278,  the  lease  provided 
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Conveyance. 


Provided  always,  and  it  is  hereby  agreed  and  declared,  that 
if  the  lessee  shall  he  desirous  of  purchasing  the  reversion  in  fee 
simple  in  the  premises  hereby  demised  [or  the  unexpired  resi- 
due of  the  term  of  years  granted  in  the  said  premises  by  the 
said  indenture,  dated,  &c.  {superior  lease)  subject  to  the  rent 
and  lessee's  covenants  reserved  by  and  contained  in  the  said 

indenture],  at  the  price  of  £ ,  and  shall  at  any  time  before 

the day  of  18 — ,  (c)  give  to  the  lessor,  or  leave  for 

him,  at  his  usual  or  last  known  place  of  abode  in  England  or 
Wales,  a  notice  in  writing  to  that  effect,  then  and  in  such  case 
the  person  giving  or  leaving  such  notice  shall  be  deemed  the 
purchaser  of  the  said  reversion  [or  of  the  unexpired  residue  of 

the   said  term  subject  as  aforesaid]   at  the  price  of  £ , 

as  from  the  date  of  such  notice  subject  to  the  following 
conditions  (namely)  :  Istly,  the  purchase-money  shall  be 
paid  and  the  purchase  shall  be  completed  on  such  one  of  the 
quarterly  days  hereby  appointed  for  payment  of  rent  as 
shall  happen  next  after  the  expiration  of  three  calendar  months 
from  the  date  of  such  notice,  and  if  the  said  purchase  shall 
not  be  completed  on  that  day,  the  purchaser  shall  pay  to  the 
vendor  interest  on  the  said  purchase-money  after  the  rate  of 
5  per  cent,  per  annum,  computed  from  that  day  up  to  the  actual 
completion  of  the  purchase ;  2ndly,  the  purchaser  shall  pay  all 
arrears  of  rent  up  to  the  day  appointed  for  the  completion  of  the 
purchase,  including  the  quarter's  rent  due  on  that  day ;  3rdly, 
UPON  payment  of  the  purchase-money  and  all  arrears  of  rent  at 
the  time  aforesaid,  the  vendor  shall  execute  a  proper  conveyance 
[or  assignment]  of  the  said  premises  to  the  purchaser,  such  con- 
veyance [or  assignment]  to  be  prepared  by  and  at  the  expense 
of  the  purchaser ;  4thly,  the  vendor  shall,  within  one  calendar 


Rule  against 
perpetuities 
applies  to 
option  of 
purchase. 


that  if  the  lessee  should  desire  to  purchase  the  fee  simple,  and  should  giYQ 
three  months'  notice  of  such  desire,  and  at  the  expiration  of  such  notice 
should  pay  the  purchase-money,  then  the  lessor  would  convey  the  property 
to  the  lessee,  and  it  was  held  that  the  money  must  he  paid  on  the  precise 
day  on  which  the  notice  expired,  and  that  until  the  condition  was  thus 
performed  the  relation  of  vendor  and  purchaser  did  not  arise  on  either 
side.     See  also  Weston  v,  Collins,  34  L.  J.  Ch.  353. 

(c)  The  day  fixed  must  be  within  twenty-one  years  from  the  date  of  the 
lease,  or  within  some  life  in  being  and  twenty-one  years  afterwards,  in 
order  not  to  infringe  the  rule  against  perpetuities.  The  case  of  Birmingham 
Canal  Compy.  v.  Cartwright,  11  Ch.  JD.  421,  in  which  it  was  held  that  the 
rule  against  perpetuities  did  not  apply  to  a  provision  of  this  kind,  is 
overruled.    Lonaon  &  S.  W.  Ey.  Compy.  v,  Gomm,  20  Ch.  D.  582. 
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montli  from  the  date  of  such  notice  as  aforesaid,  deliver  to  the     option  to 

IiESSEB  TO 

purchaser  or  his  solicitor  an  abstract  of  the  vendor's  title  to  the  puBciiAaB 
said  premiBeSy  such  title  to  commence  with  an  indenture,  dated,  ^^^°^^^^' 
Ac;  5thly,   within  fourteen  days  after  the  delivery  of  the  Title  when  to 

^  ...  commence. 

abstract  the  purchaser  shall  state  in  writing,  and  send  to  the  Bequisitions  to 
vendor's  solicitor,  all  objections  and  requisitions  (if  any)  in  ^^l^^^ 
respect  of  the  title,  and  all  objections  and  requisitions  not  sent 
within  that  time  shall  be  deemed  to  be  waived,  and  if  any 
objection   or  requisition  shall  be  made  which  the  vendor  shall 
be  unable  or  unwilling  to  remove  or  comply  with,  the  vendor 
™*y>  ^y  ^  notice  in  writing,  rescind  the  sale  without  payment 
of  any  compensation  or  costs  whatsoever  {d). 
In  witness,  &c. 


No.  XII. 
AGREEMENT  for  a  Building  Lease  for  the  eredim  of   AOEBEmsirp 

g-^  TT  !•        -VT  Tr        *  FOB  BUILDUrG> 

One  House  for  Ninety-nine  Years.  ieabb. 

AN    AGREEMENT,  made    the  day  of  ,   18—,  Parties 

Between  A.  B.,  of,  &c.,  of  the  one  part,  and  C.  D.,  of,  &c.,  of 
the  other  part,  whereby  it  is  agreed  as  follows : — 

I.  When  and  so  soon  as  the  messuage  or  dwelling-house  Agreement  to 
mentioned  in  the  third  article  of  this  agreement  shall  have  *^™^   ^*~' 
been    erected  and    completed  by  the    said  C.   D.,   the    said 
A.  B.  will,  by  a  good  and  sufficient  lease,  demise  unto  the 
said  C.  D.  all  that  piece  or  parcel  of  land  {describe  it)  and 

{d)  If  the  Option  to  purchaee  is  exercised  bv  the  lessee  after  the  lessor's  Purchase- 
death,  the  purchase-money  will  go  to  his  (the  lessor's)  personal  representa-  money  to  be 
tive  as  part  of  his  personal  estate,  and  not  to  the  heir  or  devisee  of  the  real  paid  by  lessee 
estate.     Lawes  v.  Bennett,  1  Cox,  167  ;  Townley  v.  Bed  well,  14  Ves.  591 ;  electing  to 
Weeding  v.  Weeding,  1  J.  &  11.  424.     This  is  inconvenient,  and  generally  fo^^ra^S^^ 
contrary  to  the  lessor's  intention,  and  it  is  therefore  import  mt  that  he  representative 
should  make  proper  provision  by  his  will  not  only  for  enabling  the  sale  to  of  lessor. 
be  carried  out  if  the  option  is  exercised,  but  also  for  making;  the  purchase- 
money  go  to  the  persons  who  would  otherwise  have  remained  entitled  to 
the  reversion. 

The  option  to  purchase  is  incident  to  the  leasehold  interest,  and  passes  Option  to 
with  it,  so  that  if  the  lessee  dies  intestate  it  is  exercisable  by  the  adminis-  §^o1vm  with 
tiutor  with  the  consent  of  the  next  of  kin,  and  not  by  the  heir.     Re  Adams  leasehold 
and  the  Kensington  Yestr3%  24  Ch.  D.  199.  interest. 
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AOEBKicENT    the  iiiesstiaee  or  dwellins^-house,  and  buildinfirs  to  be  erected 

LEAfiB.       thereon,  for  the  term  of  ninety-nine  years,  oomputed  from  the 

day  of last,  at  the  yearly  rent  of  a  peppercorn,  if 


demanded,  for  the  first  year  of  the  said  term,  and  at  the  yearly 

rent  of  £ during  the  residue  thereof,  payable  quarterly  on 

the  day  of ,  the day  of  ,  the day  of 

,  and  the  day  of  ;  the  first  of  such  quarterly 

payments  to  be  made  on  the day  of . 


^^^J^to         II.  The  lease  shall  contain  covenants  by  the  lessee  :  To  pay 

lease.  the  said  rent  of  £ at  the  times  and  in  manner  aforesaid : 

To  pay  all  taxes,  rates,  charges,  and  assessments  to  be  payable 
either  by  landlord  or  tenant  in  respect  of  the  premises  (except, 
the  landlord's  property-tax,  if  any) :  To  keep  the  said  messuage 
or  dwelling-house  and  buildings  in  good  and  substantial  repair, 
and  deliver  the  same  up  to  the  lessor  at  the  end  of  the  term  in 
good  and  substantial  repair:  To  insure  and  keep  insured  the 
said  messuage  or  dwelling-house  and  buildings  to  at  least  three- 
fourths  of  the  value  thereof  in  the  joint  names  of  the  lessee  and 
lessor  in  one  of  the  public  fire  insurance  oflSces  in  London  or 
Westminster,  and  at  all  times  when  required  to  produce  the 
policy  of  insurance,  and  the  receipts  of  the  premiums  in  respect 
of  the  same,  to  the  lessor,  or  his  agent,  and  to  cause  any  money 
received  by  virtue  of  any  such  insurance  to  be  forthwith  applied 
in  reinstating  the  premises,  and  if  the  same  shall  be  insuf- 
ficient to  make  up  the  deficiency :  To  pay  a  reasonable  share 
and  proportion  for  and  towards  the  costs  and  expenses   of 
making,  supporting,  and  repairing  all  pavements,  fences,  and 
party- walls,  sewers,  and  drains  belonging  to  the  said  premises, 
in  common  with  other  messuages,  tenements,  or  lands,  and  so 
that  such  proportion  shall  be  ascertained  by  the  surveyor  of  the 
lessor :   To  permit  the  lessor,  with   or  without  workmen,  or 
others,  twice  or  oftener  in  every  year  during  the  said  term,  to 
enter  upon  the  said  premises  to  view  the  condition  thereof,  and 
also  during  the  last  seven  years  to  take  a  schedule  of  the  land- 
lord's fixtures  :  And  the  said  lease  shall  also  contain  a  condition 
for  re-entry  by  the  lessor  on  non-payment  of  rent  for  twenty- 
one  days,  or  on  breach  of  any  of  the  lessee's  covenants :  And 
the  said  lease  shall  also  contain  all  other  covenants  and  con- 
ditions (if  any)  usually  inserted  in  leases  of  the  like  nature. 
^•«^  *o  III.  The  said  C.  D.  will,  before  the day  of ,  18—, 
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at  his  own  expense,  and  at  an  outlay  of  £ at  the  least,  in  a    agbbeicent 

good,  substantial,  and  workmanlike  manner,  of  the  best  materials,  lease. 
and  to  the  satisfaction  of  the  surveyor  of  the  said  A.  B.,  erect  mes- 
erect,  build,  and  completely  finish,  fit  for  habitation  and  use,  ^^^^^^  ^^' 

upon  the  front  of  the  said  piece  of  land  towards  the road, 

at  the  distance  of feet  from  the  boundary  line  of  such  road, 

coloured  red  in  the  said  plan,  a  good  and  substantial  brick 
messuage  or  dwelling-house  of  the  rate  of  building,  character, 
and  description  in  every  respect  specified  in  the  specification 
hereto  annexed  by  way  of  schedule,  and  also  such  outbuildings, 
conveniences,  and  sewers  as  shall  be  necessary  or  proper  to  be 
used  with  such  messuage  or  dwelling-house  for  rendering  the 
same  commodious. 

IV.  If  the  said  0.  D.  shall  not  complete  the  said  messuage  Power  to 

or  dwelling-house  before  the   said  day  of  ,  18 — ,  if  lessee  faUs 

pursuant  to  article  3,  or  shall  not  proceed  with  the  works  with  bufl^^!*^ 
proper  diligence,  then  it  shall  be  lawful  for  the  said  A.  B.  or  his 

agent,  if  he  thinks  fit,  to  re-enter  on  the  said  piece  of  ground 
and  resume  possession  thereof  as  of  his  former  estate. 

V.  The  said  0.  D.  wUl  accept  a  lease  of  the  said  premises  for  Lessee  will 
the  term,  at  the  rent,  and  subject  to  the  covenants  and  condi-  exocSte^**^' 
tions  hereinbefore  expressed,  and  will  execute  a  counterpart  ^^^'^^^tg 
thereof,  and  pay  the  costs  and  expenses  of  and  incidental  to  the  ot  same, 
preparation  and  execution  of  this  agreement  and  the  said  lease 

and  the  counterpart  thereof. 
In  witness,  &c. 


Where  it  is  intended  that  the  intended  lessee  shall  have  the  right 
to  call  far  the  lessor* s  title  (^),  the  folloicing  clauses  tcill  be 
substituted  in  the  above  Precedent  for  Clause  V. 

V.  Before  commencing  operations  under  this  agreement  the  Intended 
said  0.  D.  shall  be  at  liberty  to  examine  the  title  of  the  said  A.  B.,  at  Uberty  to 

examine 
lessor^B  title 
from  a  certain 

(e)  In  tho  absence  of  stipulation,  an  intended  lessee  is  not  entitled  to 
call  for  the  lessor's  title.    Vendor  and  Purchaser  Act,  1874,  s.  2,  sub-s.  1.  Prudence  of 
When,  therefore,  he  contemplates  a  large  outlay,  it  will  be  prudent  in  him  '^^S^  i^  ***_> 
to  stipulate  for  the  production  of  some  title  on  the  lessor's  part,  particularly  ^y^ 
as  according  to  a  recent  case  the  Act  does  not  protect  him  from  the  appli- 
cation of  the  doctrine  of  equity  as  to  constructive  notice.     Patman  v, 
Harland,  17  Ch.  D.  353. 
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▲OBESHSNT 

FOB  BUILDnrO 

LEASE. 

Abstract. 

Time  for 

Bendinj^in 

requisitionB, 


Power  to 
lessor  to 
reecmdm  case 
of  objections. 

Costs  to  be 
borne  by 
lessee. 


Lessee  to 

execute 

counterpart. 

Costs  of 
agreement  and 
lease  to  be 
borne  equally. 


suoh  title  to  commenoe  with  an  indenture  dated,  &o.,  and  an  ab* 
straot  thereof  to  he  delivered  to  the  said  C.  D.  within  seven  days 
from  the  date  of  this  agreement.  The  said  C.  D.  shall  send  to 
the  said  A.  B.,  or  his  solicitor,  his  objections  and  requisitions  in 
respect  of  the  title  or  the  abstract  within  fourteen  days  from  the 
receipt  of  the  abstract,  and  subject  to  such  objections  and  re- 
quisitions, shall  be  deemed  to  have  accepted  the  title.  If  any 
objection  or  requisition  shall  be  made  which  the  said  A.  B.  shall 
be  unable  or  unwilling  to  remove  or  comply  with,  he  shall  be  at 
liberty  to  rescind  this  agreement  by  giving  to  the  said  C.  D.  a 
notice  in  writing  to  that  effect,  in  which  case  the  said  C.  D.  shall 
have  no  claim  for  compensation  or  costs.  All  expenses  con- 
nected with  the  verification  of  the  title  or  otherwise,  which  in 
case  of  a  sale  are  now  by  law  payable  by  the  purchaser,  shall  be 
payable  by  the  said  C.  D. 

YI.  Subject  to  the  last  preceding  article  the  said  C.  D.  agrees 
to  accept  a  lease  of  the  premises  upon  the  terms  above  set  forth, 
and  to  execute  a  counterpart  thereof,  and  the  costs  and  expenses 
attending  the  preparation  and  execution  of  this  agreement,  and 
the  said  lease  and  the  counterpart  thereof,  shall  be  borne  by  the 
said  A.  B.  and  0.  D.  in  equal  shares  (/). 

In  witness,  &c. 


No.  XIII. 


▲OBBEIOSNT 

TOB  BTrHiDINO 

LEASE. 

[Another 

Farm.] 


Parties. 


Agreement  to 
grant  lease 
or  leases. 


AGREEMENT  for  a  Lease  /or  Ninety-nine  years  of  a 
piece  of  Land  on  tchich  several  Dwelling  Houses 
are  agreed  to  be  built  by  the  Lessee.  Special  pro- 
visions enabling  him  to  have  separate  Leases  of  the 
several  Houses  and  to  apportion  the  Rent. 

MEMORANDUM  OF  AGREEMENT,  made  the day 

of ,  Between  A.  B.,  of,  &c.,  of  the  one  part,  and  C.  D.,  of, 

&c.,  of  the  other  part,  whereby  it  is  agreed  as  follows : — 

I.  When  and  so  soon  as  the  six  several  messuages  or  dwell- 
ing houses,  erections,  and  buildings  hereinafter  agreed  to  be 

(/)  Although,  the  general  i)ractice  is  for  the  lessee  to  pav  the  whole 
expense  of  the  lease,  it  is  sometimos  arranged,  as  in  the  text,  that  he  shall 
pay  half  only. 
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erected  and  built,  Bhall  be  completely  finished  and  made  fit  for    agbebicent 
habitation,  occupation,  and  use,  to  the  satisfaction  of  the  architect       lease. 
or  surveyor  for  the  time  being  of  the  said  A.  B.,  and  such  archi-  ^^''^^'%rm  ] 

tect  or  smreyor  shaU  have  granted  his  certificate  in  writing  to  

that  effect,  the  said  A.  B.  will  by  one  or  more  good  and  suffi- 
cient lease  or  leases  demise  to  the  said  C.  D.  All  that  piece  or 
parcel  of  land  {describing  it),  and  the  messuages  and  buildings 
to  be  erected  thereon,  with  their  appurtenances,  for  the  term  of 

ninety-nine  years,  computed  from  the day  of at  the 

yearly  rent  of  one  peppercorn  for  the  first  year  of  the  said  term, 

the  rent  of  £ for  the  second  year  thereof,  and  the  rent  of 

£ for  the  third  year  and  remainder  of  the  said  term,  such 

rent  to  be  payable  quarterly  on  the  2oth  day  of  March,  the  24th 
day  of  June,  the  29th  day  of  September,  and  the  25th  day  of 
December  in  every  year,  the  first  of  such  quarterly  payments  to 

be  made  on  the day  of . 

n.  Every  such  lease  shall  contain  the  following  covenants  on  PioviaionB  to 
the  part  of  the  lessee :  To  pay  the  rent  and  the  land-tax,  sewers  suc^ieaae,  ^^ 
rate,  tithe  rent-charge,  and  all  other  taxes  and  assessments, 
parliamentary  and  parochial,  or  otherwise  payable  either  by  the 
landlord  or  tenant  for  or  in  respect  of  the  premises ;  To  keep 
the  said  premises  in  good  and  substantial  repair,  and  deliver  the 
Eame  up  in  good  and  substantial  repair  at  the  end  of  the  term  ; 
To  paint  the  external  wood,  cement,  and  iron- work  once  in  every 
four  years,  and  the  inside  wood,  iron,  and  other  work  before 
painted  or  usually  painted,  once  in  every  seven  years,  with  two 
coats  of  good  oil  colour ;  To  insure  and  keep  insured  against  fire, 

in  the  joint  names  of  the  lessor  and  lessee,  in  the office,  or 

some  other  office  in  London  or  Westminster,  the  buildings  com- 
prised in  such  lease,  in  a  sum  at  least  equal  to  three  fourth 
parts  of  the  value  of  such  buildings,  and  to  produce  to  the  lessor 
the  policy  of  every  such  insurance  and  the  receipts  for  every 
premium  whenever  the  same  shall  be  demanded ;  and  that  any 
money  received  by  virtue  of  any  insurance  shall  be  forthwith 
expended  in  reinstating  the  premises,  and  if  the  same  shall 
be  insufficient  for  that  purpose  then  to  make  up  the  deficiency 
out  of  his  own  moneys  ;  To  permit  the  lessor  or  his  agent,  with 
or  without  workmen  and  others,  at  all  reasonable  times  of  the 
day  during  the  said  term  to  enter  and  view  the  state  of  the 
premises,  and  during  the  last  seven  years  of  the  term  to  take 
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AOBEBicENT  ail  iiiventory  of  the  landlord's  fixtures ;  Not  to  carry  on  any 
LBABE.  trade  or  business  on  the  said  premises,  without  the  written 
[Anothe^^^^^  consent  of  the  lessor  first  had  and  obtained,  and  not  to  permit 
any  encroachment  upon  the  premises,  or  any  right  of  light  or 
other  easement  to  be  acquired  over  or  upon  the  said  premises 
by  or  in  respect  of  any  premises  adjoining  or  near  thereto ;  and 
also  that  the  lessee  will,  within  twenty-one  days  after  every 
assignment  or  under-lease  of  the  said  premises,  or  any  part 
thereof,  shall  have  been  made,  give  notice  in  writing  thereof  to 
the  lessor  or  his  agent,  stating  the  short  effect  and  particulars 
of  such  assignment  or  under-lease  :  And  every  such  lease  shall 
contain  a  condition  or  proviso  for  re-entry  by  the  lessor  upon 
non-payment  of  rent  for  twenty-one  days,  or  breach  of  any  of 
the  said  covenants,  and  shall  also  contain  all  other  covenants 
and  provisions  (if  any)  usually  inserted  in  leases  of  the  like 
nature. 
Leasee  may  III.  The  Said  C.  D.  shall  at  his  option  have  either  one  lease 

onel^  OT  ^f  *^^  ^^^  ^^  81^  dwelling-houses  to  be  erectod  as  aforesaid,  or 
aeparate  leases,  geparate  leases  of  any  one  or  more  thereof,  and  in  case  of  sepa- 
rate leases  the  said  rent  shall  be  rateably  apportioned  between 
the  premises  to  be  comprised  in  each  lease,  the  amount  of  such 
apportioned  rents  respectively  to  be  fixed  and  ascertained  by 
the  architect  or  sj^rveyor  for  the  time  being  of  the  lessor. 

Lessee  to  erect      IV.  Thk  said  C.  D.  will  ou  or  before  the day  of , 

18 — ,  erect,  cover  in,  and  complete,  fit  for  habitation  and  use, 
upon  the  piece  of  ground  hereby  agreed  to  be  demised,  in  a 
good,  substantial,  and  workmanlike  manner,  with  fit  and  proper 
materials,  to  be  approved  of  by  the  architect  or  surveyor  for  the 
time  being  of  the  said  A.  B.,  and  under  his  direction  and  inspec- 
tion, and  according  to  a  plan,  elevation,  and  detail  drawings 
thereof,  which  have  been  signed  by  the  parties  hereto,  and  a 
copy  whereof  has  been  deposited  with  the  said  architect  or 
surveyor,  six  brick-built  and  slated  dwelling-houses,  with  the 
areas,  forecourts,  iron  railings,  gates,  and  garden  walls,  and 
other  appurtenances  thereto  belonging. 

V.  {Poirer  to  lessor  to  re-enter^  supra,  p.  71.) 
Lessee  to  VI.  The  Said  C.  D.  will  acccpt  a  lease  or  leases  of  the  said 

a«ce^  ease  or  p^^jj^jg^g  f^p  ^j^^  term,  at  the  rent,  and  subject  to  the  covenants 

and  conditions  hereinbefore  expressed,  and  will  execute  a 
eoimterpart  thereof,  and  will  pay  the  costs  and  expenses  of 
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and  incidental  to  the  preparation  and  execution  of  this  agree-  AOMEicKifT 

nent,  and  of  the  said  lease  or  leases  and  the  counterparts  thereof  leabe. 

MpeotiTely  (ff).  ^"!^^ 
In  witness,  &o. 


No.  XIV. 


BUILDING  LEASE  for  Ninety-nine  Years  {h),  building 

LEASE  UNDER 
POWEU. 

THIS  INDENTUEE,  made  the day  of ,  Between  

A.  B.,  of,  &o.  {lessor)  y  of  the  one  part,  and  C.  D.,  of,  &o.  {leasee)  ^  Parties. 

of  the  other  part,  WITNESSETH,  that  in  consideration  of  the  Witneflsing 

rent  and  lessee's  oovenants  hereinafter  reseryed  and  contained,  ^^'"^' 

the  said  A.  B.  (hereinafter  called  *'  the  lessor  "),  herehy  demises 

unto  the  said  C.  D.  (hereinafter  called  "  the  lessee  "),  All  that  Leesor  demises 

piece  or  parcel  of  ground,  &c..  Together  with  the  messuage  J  ri^^f*way 

or  dwelling-house  now  in  course  of  erection  thereon :   And  *9  ^^^  .'or 

TOGETHER  also  with  full  and  free  liberty  to  pass  and  repass,  with  yean. 

or  without  horses,  carts,  and  carriages,  over  the  roadway  made 

or  intended  to  be  made  at  the  back  of  the  said  piece  of  ground, 

88  shown  in  the  plan  drawn  in  the  margin  of  these  presents. 

To  HOLD  the  same  unto  the  lessee  from  the day  of  

last,  for  the  term  of  ninety-nine  years  thence  next  ensuing. 
Yielding  and  paying  for  the  first  year  of  the  said  term  the  Bent, 
rent  of  a  peppercorn,  if  demanded,  and,   during  the  residue 
of  the  said  term,  the  yearly  rent  of  £20  sterling,  by  equal 

quarterly  payments  on  the day  of ,  the day  of 

,  the  day  of ,  and  the day  of ,  free 

from  all  taxes,  rates,  and  assessments  whatsoever  (except  the 

[y)  If  the  lessor  is  to  show  his  title,  the  stipulations  at  the  end  of  the 
last  Precedent  should  he  introduced  instead  of  Clause  YI.  ahove.  See 
pp.  69,  70. 

(k)  If  the  lease  is  made  under  a  power  conferred  hy  deed  or  will  or  hy 
the  Settled  Land  Act,  or  if  the  lessor  is  a  married  woman,  one  of  the  forms 
in  Precedent  No.  VII.  (p.  57,  supra),  suited  to  the  case,  may  be  adopted 
as  a  yariation  of  the  above  Precedent. 


76  LEASES. 

BuiLDTNo      landlord's  property  tax,  if  any),  the  first  of  such  quarterly 

powEB.       payments  to  be  made   on  the  day  of :  And  the 

Covenant  by^  lessee  hereby  covenants  with  the  lessor  in  manner  following 

lemee  to  pay     (that  is  to  say),  That  the  lessee  will  pay  the  yearly  rent  hereby 

reserved,  at  the  times  and  in  manner  hereinbefore  appointed : 

and  to  pay        j^^i^  ^j^so  will,  during  the   said  term,   pay  all  taxes,  rates, 

charges,  and  assessments  which  now  are,  or  during  the  said 

term  shall  be,   imposed  or  assessed   upon  the  said   premises 

hereby  demised,  or  the  landlord  or  tenant  in  respect  thereof 

and  to  build      (except  the  landlord's  property  tax,  if  any):  And  also  will, 

hoiile  w^in  a  within  the  space  of  calendar  months  from  the  day  of  the 

specified  time,   ^jg^^^  hereof,  in  a  good,  substantial,  and  workmanlike  manner, 
and  to  the  satisfaction  of  the  lessor  or  his  surveyor,  complete,  so 
as  to  be  fit  for  habitation  and  use,  the  messuage  or  tenement 
and  to  insure,    now  in  course  of  erection  upon  the  said  land:  And  also  will, 
upon  the  completion  of  the  said  messuage,  insure  the  same  to 
at  least  two-thirds  of  the  value  thereof,  in  the  joint  names  of  the 
lessor  and  lessee,  and  either  in  conjunction  or  not  with  the  name 
or  names  of  any  underlessee  or  underlessees,  or  other  person  or 
persons  interested  therein,  in  one  of  the  public  fire  insurance 
offices  in  London  or  Westminster,  and  will  during  the  said  term 
keep  the  same  so  insured,  and  upon  the  request  of  the  lessor  or 
to  the  lessor      his  agent,  from  time  to  time  produce  to  him  the  policy  of  such  iu- 
preBuums^'^       surance,  and  the  receipt  for  the  premium  for  the  then  current  year, 
and  if  such  messuage,  or  any  part  thereof,  shall  be  destroyed  or 
damaged  by  fire,  will  forthwith  rebuild  or  reinstate  the  same 
and  keep  under  the  direction  of  the  lessor  or  his  surveyor  :  And  also  will 

rroS^^and  ^^  ^^^  times  during  the  said  term  keep  the  said  messuage  and 
deliver  u]j  the  premises  in  good  and  substantial  repair,  and  the  same  in  suoh 
good  repair  at  good  and  Substantial  repair,  at  the  end  or  sooner  determination 
term,  of  the  said  term,  peaceably  surrender  and  yield  up  unto  the 

lessor  together  with  all  things  in   the  nature   of  landlord's 
fixtures,  which  at   any  time   during  the  said   term  shall   be 
and  pay  pro-    affixed  and  belong  to  the  premises:  And  also  will  at  all  times 
expose  of        during  the  said  term,  pay  and  allow  a  reasonable  share  and  pro- 
repairing  road-  portion  for  and  towards  the  costs  and  expenses  of  makiner, 

way,  party         *  ,  ,  ,  ,  ,  " 

aUs,  &c.  supporting,  and  repairing  the  said  roadway  or  intended  roadway 
at  the  back  of  the  said  piece  of  ground,  and  all  or  any  pavements, 
fences,  and  party  walls,  sewers,  and  drains,  which  now  or  at  any 
time  during  the  said  term  shall  belong  to  the  said  premises  or 
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any  part  thereof,  in  common  with  other  messuages  or  tenements      buildino 
or  lands,  and  that  such  proportion  shall  be  ascertained  by  the       poweb. 
Borveyor  or  agent  of  the  lessor,  and  shall  be  recoverable  as  rent 
in  arrear :  And  also  that  it  shall  be  lawful  for  the  lessor,  or  any  LeBsor  may 
person  or  persons  to  be  deputed  by  him,  with  or  without  work-  at  oo/Sne  to 
men  or  others,  twice  or  oftener  in  every  year  during  the  said  di^nthewSf 
term,  at  reasonable  times  in  the  day  time,  to  enter  upon  the  said  ?5il*|®  *- 
premises  or  any  part  thereof,  to  view  the  state  and  condition  fixtures  during 

ISLSt  80V6X1 

thereof,  and  also  at  any  time  during  the  last  seven  years  of  the  years. 

said  term  to  take  a  schedule  of  the  fixtures  and  things  in  and 

upon  the  premises  (not  being  tenant's  fixtures),  and  also  that  it 

shall  be  lawful  for  the  lessor  and  his  tenants  or  occupiers  of  the  Lessor  and 

houses  adjoining  to  the  said  premises,  and  the  workmen  of  such  ^oming° 

lessor,  tenants,  or  occupiers,  at  reasonable  times  in  the  day  time,  ent^to**^ 

to  come  into  or  upon  the  said  premises,  or  any  part  thereof,  to  repair  such 

repair  such  adjoining  houses  as  often  as  occasion  shall  require : 

And  also  that  the  lessor  and  his  tenants  shall  have  liberty  of  Lessor  to  have 

watercourse  in  and  through  the  said  premises  hereby  demised  to  wat^urse. 

cany  off  the  water  from  his  other  houses,  which  are  or  may  be 

contiguous  or  near  to  the  said  premises,  and  that  if  need  be  the 

tenants  of  such  other  houses  shall  be  permitted  to  come  into  and 

upon  the  said  premises  hereby  demised  to  empty  and  cleanse  the 

cesspools,  gutters,  sewers,  and  drains  of  and  belonging  to  such 

other  houses:  And  also  that  the  lessee  will  not,  without  the  Lessee  to  use 

......   .1       1  .  ..   messuaee  only 

consent  m  writing  of  the  lessor,  exercise  or  carry  on,  or  permit  as  a  dweiiing- 
or  suffer  to  be  exercised  or  carried  on  upon  any  part  of  the  ^*^^^- 
premises  hereby  demised,  any  trade  or  business  whatsoever,  but 
will  keep  the  said  messuage  and  premises  strictly  as  a  private 
dweUing- house :  And  also  will  upon  every  assignment  of  the  said  To  give  notice 
demised  premises,  or  any  part  thereof,  within  one  calendar  month  ^  i^l^T^*^*" 
after  the  execution  of  such  assignment,  give  to  the  lessor's  solicitors, 
solicitors  notice  in  writing  thereof,  specifying  in  such  notice  the 
name  and  residence  of  the  assignee,  and  will  produce  the  said 
assignment  at  the  office  of  the  said  solicitors  for  registration,  and 
in  order  that  they  may  place  and  sign  thereon  a  memorandum  of 

such  registration,  and  will  pay  to  the  said  solicitors  a  fee  of 

for  such  registration  :  Provided  always  that  if  the  yearly  rent  Proviso  for 
hereby  reserved  or  any  part  thereof  shall  at  any  time  be  unpaid  ^'^^ 
for  the  space  of   twenty-one  days  after  the  same  shall  have 
become  due,  whether  the  same  shall  have  been  lawfully  demanded 
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BUILDING     or  not,  or  if  there  shall  be  any  breach  or  non-obfiervanoe  of  any 

LBA8B  UNDBB         pi,,  ,  T  .         ,       i  i 

POWER.       of  the  lessee  s  covenants  herein  contained,  then  and  in  any  Buch 
case  it  shall  be  lawful  for  the  lessor  to  enter  into  and  upon  the 
said  demised  premises  or  any  part  thereof  in  the  name  of  the 
Lessor's  whole,  and  to  repossess  the  same  as  of  his  former  estate  :  And 

quiet  enjoy-  the  lessor  (o)  hereby  covenants  with  the  lessee  that  the  lessee 
ment  by  lessee,  paying  the  rent  hereby  reserved,  and  observing  and  performing 
the  covenants  and  conditions  herein  contained,  and  on  his  part 
to  be  observed  and  performed,  shall  and  may  quietly  possess  and 
enjoy  the  said  premises  during  the  said  term  without  any  law- 
ful interruption  from  or  by  the  lessor  (a),  or  any  person  right- 
fully claiming  from  or  under  him.  {Meaning  of  "  Usmr  *'  and 
"  le^Bee^^  suprd,  p.  66.) 
In  witness,  &c. 


No.  XV. 

BuiLDiNo  BUILDING  LEASE  to  a  person  xcho  Covenants  to  com- 

. ^^^^^' pMe  Ten  Houses,  icith  provisions  for  Apportioning 

Rent  between  the  several  Houses.  The  land  demised 
is  PART  of  a  considerable  Estate  let  on  similar  leases 
to  OTHER  Persons. 

Parties.  THIS  INDENTURE,  made  the day  of ,  Between 

A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  (hereinafter  called  "the  lessors") 
(lessors)  of  the  one  part,  and  E.  F.,  of,  &c.  (hereinafter  called 
Lessors  « the  lessee")  (lessee)  of  the  other  part,  WITNESSETH,  that  in 

p^u  consideration  of  the  expense  incurred  and  to  be  incurred  by  the 

lessee  in  and  about  the  erection  and  completion  of  the  mes- 
suages or  dwelling-houses  hereinafter  mentioned,  and  of  the  rent 
hereinafter  reserved,  and  the  lessee's  covenants  hereinafter  con- 
tained, the  lessors  hereby  demise  unto  the  lessee.  All  that 

piece  or  parcel  of  land  situate  in Street  in aforesaid, 

the  dimensions  and  boundaries  whereof  are  shown  and  delineated 
on  the  plan  drawn  in  the  margin  of  these  presents  and  therein 
coloured  pink,  Together  with  the  ten  several  messuages  or 
dwelling-houses  now  in  course  of  erection  thereon.  And  together 
also  with  the  use  in  common  of  all  roads  and  sewers  made  or 
hereafter  to  be  made  for  the  accommodation  of  the  owners  and 

(a)  See  p.  56,  n.  (/). 
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occupiers  of  the  estate  of  the  lessors :  To  hold  the  premises  unto      buildiko 


LKASB. 


the  lessee  for  the  term  of  99  years,  to  he  computed  from  the  29th  - 

day  of  September,  18 — ,  Yielding  and  paying  therefor  yearly  to  leasee  for 

during  the  said  term  the  rent  of  £ ,  by  equal  half-yearly  pay-  ^SSsf  ""^^ 

menis  on  the  25th  day  of  March  and  the  29th  day  of  September  8«i>Je5^ttoreiit. 

in  every  year,  the  first  payment  to  be  made  on  the day  of 

next ;  And  the  lessee  hereby  Qoyenants  with  the  lessors,  in  Covenants  by 

manner  following,  that  is  to  say,  That  the  lessee  will  pay  the  rent  and  taxes, 
yearly  rent  hereby  reserved  on  the  days  and  in  the  maimer  here- 
inbefore appointed  for  payment  thereof,  and  will  also  pay  all  taxes, 
rates,  charges,  and  impositions  whatsoever,  whether  parliamen- 
tary, parochial,  or  otherwise  (except  the  landlord's  property- tax), 
payable  for  the  time  being  in  respect  of  the  said  promises  hereby 
demised,  or  any  part  thereof,  or  by  the  landlord  or  tenant  of  the 
same  in  respect  thereof;  And  also  will  forthwith  well  and  to  fence  off 
sufficiently  fence  oflE  the  said  premises  hereby  demised  from  the 

adjoining  property:  And  also  will  within  the  space  of from 

the  date  of  these  presents,  at  his  (the  lessee's)  own  expense, 
erect,  complete,  and  finish  in  and  upon  the  said  premises,  in  a  *<>  complete 
workmanUke  and  substantial  manner,  under  the  inspection  and 
to  the  satisfaction  of  the  surveyor  for  the  time  being  of  the 
lessors,  the  said  messuages  or  dwelling-houses,  mth  proper  and 
Bttitable  out-buildings,   walls,  yards,   drains,   and   other  con- 
veniences, and  with  a  paved  footway  in  front  of  the  same  ac- 
cording to  the  specification  and  plan  deposited  with  the  lessors, 
and  signed  by  the  lessee,  and  that  in  erecting  and  building  the 
said  messuages  or  dwelling-houses,  the  description,  substance,  and 
scantUngs  of  materials  to  be  used  shall  be  subject  to  the  inspec- 
tion and  approbation  of  such  surveyor  as  aforesaid :  And  also  Not  to  erect 
that  he  the  lessee  will  not,  without  the  previous  license  in  writing  bu5<Sn^with- 
of  the  lessors  or  their  surveyor,  erect,  or  set  up,  or  suffer  to  be  °***  license, 
erected  or  set  up  on  any  part  of  the  said  premises  hereby  demised, 
any  messuage  or  building  other  than  and  except  the  messuages 
or  dwelling-houses  hereby  covenanted  to  be  erected  and  except 
out-bmldings  to  be  occupied  and  used  therewith,  not  exceeding 
15  feet  in  height  to  the  ridge  of  the  roof,  and  200  superficial  feet 
in  area,  and  will  not,  without  such  license  as  aforesaid,  make  any 
alteration  in  the  plan  or  elevation  of  the  said  messuages,  or  or  alter  i)ian 
dweUing-houses,  or  in  any  party  wall,  or  in  the  principal  or  °^  ®  ^^^  °°* 
bearing  walls  or  timbers,  or  make  or  suffer  to  be  made  on  the 
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BTjiLDiNo      said  premises,  any  bricks,  tiles,  or  other  wares,  or  carry  on,  or 

permit  to  be  earned  on,  any  noisy,  noxious,  or  offensive  trade  or 

noisy,  noxious,  manufacture,  or  permit  the  said  premises  to  be  used  for  any 

c^ffensive      illegal  or  immoral  purpose,  or  for  a  public  house,  inn,  tavern,  or 

beer-shop,  or  otherwise  for  the  sale  of  wine,  malt  liquors,  or 

spirituous  liquors,  or  do  or  suffer  to  be  done  thereon  any  act  or 

thing  whatsoever  which  may  be  an  annoyance  or  disturbance  to 

To  repair  and    the  lessors  or  their  tenants  in  the  neighbourhood :  And  also  that 

surrender  in 

good  repair  at   the  Icssec  wiU,  from  time  to  time  and  at  all  times  during  the  said 
term,  term,  well  and  substantially  repair,  maintain,  cleanse,  and  pave, 

and  in  good  and  substantial  repair  and  condition  keep  the  mes- 
suages or  dwelling-houses  and  other  buildings  so  to  be  erected 
as  aforesaid,  and  appurtenances  belonging  thereto,  and  the  said 
footway  in  front,  and  the  same  so  repaired,  maintained,  cleansed, 
paved,  and  kept  will  quietly  surrender  and  yield  up  unto  the  lessors 
to  pay  a  on  the  determination  of  the  said  term :  And  will  pay  a  reasonablo 

proportion  of    proportion  (to  be  ascertained  by  such  surveyor  as  aforesaid)  of 
repSing  com-  ^^^  expense  of  supporting  and  repairing  all  roads,  ways,  sewers, 
mon  roads,  &c.  drains,  party  walls,  watercourses,  and  easements,  used  or  to  be 
used,  or  capable  of  being  used,  in  common  by  the  occupiers  of 
the  said  premises  hereby  demised,  with  the  occupiers  of  the 
adjoining  property,  except  the  expense  of  making  the  main 
streets  and  main  sewers  which  are  intended  to  be  made  by  and 
at  the  expense  of  the  lessors,  but  including  the  expense  of  main- 
taining, cleansing,  and  keeping  in  repair  the  same  when  made, 
unless  and  until  such  expense  shall  be  defrayed  by  or  out  of  rates 
to  be  levied  for  that  purpose,  which  rates  the  said  lessee  will  be 
liable  to  pay  under  the  covenant  in  that  behalf  hereinbefore 
to  paint  inside   contained :  And  also  will  paint  twice,  in  oil,  in  a  proper  and 
yearn,  and        Sufficient  manner,  once  in  every  ten  years  of  the  said  term,  the 
flv^^ara  ^'^    inside  of  the  said  messuages  and  buildings  usually  painted,  or 
which  ought  to  be  painted :  And  also  once  in  every  five  years  of 
the  said  term,  the  outside  of  the  same,  usually  painted  or  which 
That  workmen  ought  to  be  painted  :  And  fukther,  that  it  shall  be  lawful  for 
houses  may   °  the  Workmen  of  the  lessors,  or  of  their  tenants  or  occupiers  of 
drains°&c.*^^  houses  adjoining  or  near  to  the  said  premises  hereby  demised,  at 
all  reasonable  times  of  the  day,  to  enter  into  and  upon  the  said 
demised  premises  and  the  messuages  and  buildings  so  to  be 
erected  as  aforesaid,  for  the  purpose  of  cleansing  drains  and  for 
repairing  any  of  the  adjoining  houses  as  often  as  occasion  shall 
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require :  And  tliat  the  lessors  and  their  tenants  shall  have  free      btjildino 

liberty  of  watercourse  in,  through  and  under  the  said  demised  ^' 

premiaes  to  carry  ofE  the  water  and  sewage  from  the  adjoining  or  TOay*ha^" 
contiguoTis  property :  And  that  the  lessee  will  at  all  times  during  liberty  of 
the  said  term,  insure  and  keep  insured  from  loss  or  damage  by  to  insure, 
fire,  the  messuages  and  buildings  to  be  so  erected  as  aforesaid, 
to  the  amount   of   four-fifths   at   least  of  the  value  thereof, 
such  value  to   be   ascertained  by  such  surveyor  as  aforesaid, 
whose  certificate  of  value  shall  be   conclusive,  in  the  names 
of  the  lessors   and  lessee   (or  in   such  other  manner  as  the 
lessors  shall,   on  the  request  of  the  lessee,  approve)   in  the 
insurance  office,  or  in  some  other  insurance  office  to  be  pre- 
viously approved  in  writing  by  such  surveyor  as  aforesaid,  and 
will,  from  time  to  time  upon  the  request  of  the  lessors  or  such 
surveyor  as  aforesaid,  produce  and  show  to  them  or  him  the 
poUcy  of  such  insurance  and  also  the  receipt  for  the  premium  of 
such  insurance  for  the  next  ensuing  year  :  And  also  that  he  the 
leasee  will,  as  often  as  the  said  messuages  and  buildings  so  to 
be  erected  as  aforesaid,  or  any  of  them,  shall  be  destroyed  or 
damaged  by  fire  or  other  accident,  immediately  lay  out  and  apply 
the  money  to  be  received  by  virtue  of  any  such  insurance  as 
aforesaid,  and  also  all  such  other  sums  of  money  (if  any)  as  shall 
be  necessary  for  that  purpose,  in  well  and  substantially  rebuilding, 
repairing,  and  reinstating  the  same  under  the  inspection  and  to 
the  satisfaction  of  such  surveyor  as  aforesaid  :  And  also  that  the  to  give  notice 
lessee  will  upon  every  assignment  of  the  said  premises  hereby  J^d^ente*^ 
demised,  or  any  part  thereof,  or  within  twenty-one  days  there- 
after, deliver  a  notice  of  such  assignment  to  the  lessors  or  their 
solicitor,  setting  forth  the  names  and  description  of  the  parties 
to  every  such  assignment,  and  the  particulars  and  effect  thereof  : 
And  also  that  it  shall  be  lawful  for  the  lessors  or  their  surveyor  That  lessors 
or  agent  for  the  time  being,  with  or  without  workmen  or  others,  ^^titate  of 
from  time  to  time,  and  at  all  reasonable  times  of  the  day  during  repair, 
the  said  term,  to  enter  into  and  upon  the  said  demised  premises 
and  the  messuages  and  buildings  to  be  erected  thereon  as  afore- 
said, or  any  part  thereof,  and  inspect  and  view  the  condition 
thereof,  and  during  the  last  seven  years  of  the  said  term  to  take 
an  inventory  of  the  fixtures  and  other  things  then  in  or  about 
the  same,  and  if  any  defect  or  want  of  reparation  shall  be  on  any 
such  inspection  found  and  discovered,  to  give  to  the  lessee,  or 
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leave  for  him  at  or  upon  the  said  premises  or  some  part  thereof, 
notice  in  writing  to  make  good  and  restore  the  same,  and  that  the 
lessee  will,  within  six  calendar  months  next  after  such  notice,  well 
and  sufficiently  make  good  and  restore  the  same  accordingly : 
Power  of  re-  PROVIDED  ALWAYS,  that  if  the  Said  yearly  rent  hereby  reserved, 
payment  of  or  any  part  thereof,  shall  at  any  time  be  unpaid  by  the  space  of 
S^covenoots?^  twenty-one  days  after  the  same  shall  have  become  due,  whether 
the  same  shall  have  been  lawfully  demanded  or  not,  or  in  case 
of  the  breach  or  non-observance  by  the  lessee  of  any  of  the  cove- 
nants herein  on  his  part  contained,  then  and  in  any  such  case  it 
shall  be  lawful  for  the  lessors,  notwithstanding  the  waiver  of  any 
previous  cause  or  right  of  re-entry,  to  enter  into  and  upon  the 
said  demised  premises  and  the  messuages  and  buildings  so  to  be 
erected  as  aforesaid,  or  any  of  them  or  any  part  thereof,  in  the 
name  of  the  whole,  and  to  repossess,  retain,  and  enjoy  the  same 
ProYVBo  for  as  of  their  former  estate  :  Provided  always,  and  it  is  hereby 
of  rent  ^'^^^  agreed  and  declared,  that  if  the  lessee  (including  any  person  or 
iwverafhouses  P^rsoi^s  in  f avour  of  whom  an  apportionment  of  rent  shall  then 
on  assignment,  already  have  been  made  under  this  present  proviso,  his  or  their 
executors,  administrators,  or  assigns)  shall  at  any  time  or  times 
during  the  said  term  hereby  granted,  assign  any  one  or  more  of 
the  messuages  or  tenements  so  to  be  erected  as  aforesaid  (not 
being  the  whole  of  the  premises  then  vested  in  him),  then 
and  in  every  such  case  such  surveyor  as  aforesaid  shall,  if 
and  when  requested  so  to  do  by  any  party  entitled  under  such 
assignment,  determine  what  portion  of  the  rent  hereby  reserved 
shall  thenceforth  be  payable  in  respect  of  the  premises  com- 
prised in  such  assignment,  and  what  portion  thereof  shall 
thenceforth  be  payable  in  respect  of  the  premises  vested  in  the 
person  making  the  same  assignment,  and  a  memorandum  of 
such  apportionment,  signed  by  the  lessors  or  the  said  surveyor, 
shall  be  endorsed  on  these  presents,  and  the  counterpart 
thereof  or  other  the  document  under  which  the  apportioned  rent 
shall  be  payable,  and  from  and  after  the  endorsement  of  such 
memorandum  the  person  to  whom  such  assignment  shall  be 
made  shall  hold  the  premises  comprised  therein,  subject  only  to 
the  payment  of  the  apportioned  rent  so  to  be  made  payable  in  re- 
spect thereof  as  aforesaid,  and  to  the  observance  and  performance 
of  the  covenants  and  conditions  herein  contained  on  the  part  of  the 
lessee  to  be  observed  and  performed  so  far  as  the  same  shall  be 
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applicable  to  the  last-mentioned  premises  in  the  same  manner  btjildinq 
as  if  a  separate  lease  of  the  same  premises  had  been  granted  - 
to  him  or  them,  at  and  under  such  last-mentioned  apportioned 
rent,  ooyenants,  and  conditions,  so  far  as  the  same  shall  be 
applicable  as  aforesaid  respectivelj,  and  the  person  making 
such  assignment  as  aforesaid  shall  hold  the  premises  remaining 
vested  in  him,  subject  only  to  the  payment  of  the  apportioned 
rent  so  to  be  made  payable  in  respect  thereof  as  aforesaid,  and 
to  the  observance  and  performance  of  the  covenants  and  condi- 
tions herein  contained  on  the  part  of  the  lessee  so  far  as  the  same 
shall  be  applicable  to  the  last-mentioned  premises,  in  the  same 
manner  as  if  a  separate  lease  of  the  same  premises  had  been 
granted  to  him,  at  and  under  such  last-mentioned  apportioned 
rent,  and  subject  to  such  covenants  and  conditions  so  far  as  the 
same  shall  be  applicable  as  aforesaid  respectively,  and  so  toties 
quoiies  upon  every  subsequent  division  by  assignment  of  part  of 
the  premises  held  under  an  apportioned  rent :  Provided  also, 
and  it  is  hereby  agreed  and  declared,  that  no  apportioned  rent 
shall  in  any  case  be  less  than  the  sum  of  thirty  shillings  or 
exceed  one-fifth  part  of  the  rack  rent  value  of  the  land  in  respect 
whereof  the  same  shall  be  apportioned,  and  the  buildings  erected 
or  to  be  erected  thereon,  when  finished  and  fit  for  habitation, 
and  that  until  all  the  said  messuages  and  tenements  hereinbe- 
fore covenanted  to  be  erected  shall  be  completed  and  rendered  fit 
for  habitation,  the  lessee  shall  only  be  entitled  to  apportionment 
in  respect  of  such  of  the  said  messuages  or  tenements  as  shall 
be  so  completed  and  rendered  fit  for  habitation :  {Covenant  by 
lessors  for  quiet  enjoyment^  and  meaning  of^^  kssor^'  and  "  lessee,^' 
suprdy  p.  66) . 
In  witness,  &c. 
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No.  XVI. 
LEASE  OF  LEASE  of  a  Manufactory  and  Premises  for  Carrying  m 

FBEIOBES  FOB  '^  *^ 

KAKiNo  AND  ^^g  BusiNEss  of  mokinq  and  selling  Cements. 

SELLINO  ./  i^  9 

0E1CENT8. 


PaztieB. 


THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  "the  lessor"),  of  the  one  part,  and  C.  D.,  of,  &c.  (here- 
inafter called  "  the  lessee  "),  of  the  other  port,  WITNESSETH, 
that  in  consideration  of  the  rent  and  royalties  hereinafter  re- 
served, and  of  the  covenants  hereinafter  contained,  and  on  the 
part  of  the  lessee  to  be  observed  and  performed,  the  lessor  hereby 
Lessor  demises  grants  and  demises  nnto  the  lessee :    First,  all  that  tene- 

i<o  lessee 

ment  chiefly  used  as  an  engine  house,  situate  in  and  fronting 

Parcels.  Street,  in  the  city  of ,  which  said  premises  are  more 

particularly  delineated  in  the  map  or  plan  drawn  in  the  margin 
of  the  first  skin  of  these  presents,  and  therein  coloured  blue : 
JlJ^^^^gj.^  ^  And  the  use  and  enjoyment  of  all  the  machinery,  fixtures, 
implements,  utensils,  and  things  which  now  are  in  or  npon  the 
said  premises :  And  secondly,  all  and  singular  the  manufac- 
tories, buildings,  boiler  houses,  kilns,  erections,  offices,  buildings, 

and  premises,  situate  between —  Street  and Quay,  in  the 

said  city  of  ,  which  said  premises  secondly  hereinbefore 

described  are  more  paxticularly  delineated  in  the  said  map  or 
plan,  and  therein  coloured  red :  Ajnd  the  use  and  enjoyment  of 
all  the  machineryr,  fixtures,  implements,  utensils,  and  things 
which  now  are  in  or  upon  the  said  premises  secondly  herein- 
before described  (excepting  nevertheless  and  reserved  unto  the 
persons  in  favour  of  or  to  whom  the  same  have  previously  to  the 
date  of  these  presents  been  excepted  and  reserved,  all  the  rooms 
which  form  the  upper  storey  of  the  several  buildings  hereby 
demised,  and  the  absolute  use  and  enjoyment  thereof,  whether 
for  the  purpose  of  business  or  otherwise  howsoever,  and  unto  the 
same  persons  and  their  servants,  workmen  or  any  other  persons 
on  their  behalf,  and  (as  to  the  piece  of  land  coloured  brown  in 
the  said  map,  either  on  foot,  or  by  means  of  carts  or  other 
vehicles,  horses  or  other  animals),  full  and  free  right  and  liberty 
of  iugress,  egress,  regrees,  passage,  and  way  at  all  times  over 
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the  said  piece  of  land  ooloured  brown  on  the  said  plan  from  the  -    i^eabe  of 

point  at  which  the  said  piece  of  land  adjoins  the Quay,  and    makino  aito 

by  all  the  other  internal  and  external  passages  and  ways  by      <^^^. 
which  the  said  rooms  respectively  are  or  can  be  now  approached 
from  the  said  street  from  the  point  aforesaid) :  To  hold  the  said  To  hold  to 
premises  nnto  the  lessee  for  the  term  of  fifteen  years  from  the  ^?n  years, 
25th  day  of  March  next :  Yielding  and  paying  during  the  said  at  yearly  rent, 
term  the  clear  yearly  rent  of  £200;  And  also  yielding  and  and  subject  to 

PAYING  during  the  said  term  a  royalty  of  per  bushel  cements  made 

in  respect  of  all  cements  which  shall  be  made  or  manufactured        ^ 
and  sold  by  the  lessee,  or  any  person  on  his  behalf,  either  on 
the  premises  hereby  demised,  or  in  any  other  place  or  places 
whatsoever,    such    rent   and   royalties    to   be   paid   by   equal 

quarterly  payments  on  the  day  of  ,  the  day 

of ,  the  day  of  ,  and  the  day  of  , 

clear  of  all  deductions  (except  the  property  or  income  tax), 
the  first  quarterly  payment  of   the   said  rent   and  royalties 

respectively   to   be   made    on   the   day   of   next: 

And  the  lessee  hereby  covenants  with  the  lessor  in  manner  Covenant  by 
following  (that  is  to  say) :  That  the  lessee  will  pay  the  rent  and  reSl^l,ld^^ 
royalties  hereby  reserved  at  the  times  and  in  manner  aforesaid,  royalties, 
and  will  also  pay  all  present  and  future  taxes,  charges,  rates,  and  to  pay 
and  assessments  payable  in  respect  of  the  said  premises  hereby  taxes, 
demised,  by  authority  of  parliament  or  otherwise  (except  the 
property  or  income  tax) :  And  also  will,  at  all  times  during  j^^J^^^^f 
the  said  term  of  fifteen  years,  carry  on  within  the  said  city  of  making  and 

,       -       .  »  1  •  jj     X      •  X  J   seUing  cements 

the  business  of  making  or  manuiactunug   cements,   and  during  the 

selling  the   same   there    and   elsewhere  to  the  best  possible  ^™^* 
adyantage:  And  also  will,  at  all  times  during  the  said  term,  to  keep  books 
keep  proper  books  of  account  on  the  said  premises  hereby 
demised,  or  on  some  part  thereof,  and  shall  from  time  to  time 
make  such  entries  therein  as  shall  clearly  show  the  quantity  of 
cement  which  shall  from  time  to  time  be  manufactured  and  sold 
by  the  lessee,  or  any  person  on  his  behalf,  and  also  the  amount 
of  royalties  which  shall  from  time  to  time  become  payable  in 
respect  thereof,  and  also  all  other  matters  which  ought  to  be 
entered  in  such  books  in  relation  to  the  said  business :  And  also  to  supply 
will,  on  the  first  day  of  every  month  during  the  said  term,  at  ' 

his  own  expense,  supply  the  lessor  with  a  proper  and  faithful 
account  in  writing  of  all  the  cements  which  shall  have  been 
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CEICENTS. 


Power  of 
distress. 


Covenant  by 
lessee  to  insure, 


to  keep  in 
repair, 


and  to  deliyer 
up  premises  in 
good  repair  at 
expiration  of 
term. 


manufactured  and  sold  as  aforesaid  during  the  then  preceding 
month,  together  with  all  vouchers  and  such  other  evidence  as 
may  be  required  in  order  clearly  to  show  the  accuracy  of  such 
'  account,  and  shall,  if  and  when  required  so  to  do  by  the  lessor, 
further  verify  every  such  account  by  the  statutory  declaration  of 
the  lessee :  Akd  that  in  case  the  said  rent  and  royalties  hereby 
reserved,  or  any  of  them,  or  any  part  thereof  respectively,  shall, 
at  any  time  or  times  during  the  said  term,  fail  to  be  paid  at  the 
times  and  in  the  manner  hereinbefore  provided  for  this  purpose, 
then  (in  addition  to  the  powers  of  distress  and  entry  which  he 
may  possess  independently  of  any  special  clause  to  this  eflPect)  it 
shall  be  lawful  for  the  lessor,  into  or  upon  the  said  premises 
hereby  demised,  or  any  part  thereof,  or  any  other  premises 
wherein  or  whereupon  the  said  business  may,   for  the   time 
being,  be  carried  on,  to  enter  and  distrain  for  the  same  rent  and 
royalties  so  in  arrear,  and  the  distress  or  distresses  there  found 
to  impound  and  detain,  sell  and  dispose  of  in  such  manner  as 
landlords  are  by  law  authorized  to  do  in  respect  of  arrears  of 
rent  reserved  upon  common  demise,  to  the  intent  that  the  lessor 
may  by  such  distress  or  distresses  be  from  time  to  time  satisfied 
all  such  rent  and  royalties  as  may  be  so  unpaid  as  aforesaid,  and 
all  costs  and  expenses  occasioned  by  non-payment  or  default  in 
payment  thereof :  And  also  that  the  lessee  will  insure,  and  at 
all  times  during  the  said  term  keep  insured,  all  the  cements  and 
other  stock  in  trade  which  shall  for  the  time  being  be  upon  the 
said  premises  hereby  demised,  or  any  other  such  premises  as 
aforesaid,  or  which  otherwise  may  be  engaged  or  employed  in  the 
said  business,  in  some  insurance  office  or  offices  in  London  or 
Westminster:  And  also  in  the  event  of  any  such  cement  or 
stock  in  trade  being  destroyed  by  fire,  will  lay  out  the  moneys 
which  shall  arise  by  reason  of  the  insurance  thereof  in  replacing 
all  such  cements  and  stock  in  trade  as  may  be  so  destroyed: 
And  also  will,  at  all  times  during  the  said  term,  keep  in  good 
and  substantial  repair  and  condition,  all  and  singular  the  build- 
ings and  machinery,  utensils,  implements,  and  things  hereby 
demised,  and  all  other  the  erections  and  buildings  which  shall 
at  any  time  during  this  demise  be  erected  or  set  up  upon  the 
said  premises,  and  the  same  in  such  good  and  substantial  repair 
will,  at  the  expiration  or  sooner  determination  of  the  said  term, 
peaceably  and  quietly  surrender  and  yield  up  to  the  lessor 
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(reasonable  wear  and  tear  thereof  in  the  meantime  only  ex-     lease  of 
cepted) :  And  at^o  will  permit  the  lessor,  with  or  without  work-    mjasa  ajwd 
men  and  others,  at  any  time  or  times  during  the  said  term,  into      (^^^. 
and  upon  the  said  premises,  or  any  part  or  parts  thereof,  to  p^^^  ^^ 
enter  and  view  and  examine  the  state  and  condition  thereof,  and  ie»op  to  enter 

ftiiu  view  oon* 

if  any  decays,  defects,  or  wants  of  reparation  shall  be  found  dition  of 

upon  such  view,  to  give  or  leave  a  notice  in  writing  at  or  in  the  P'®™"^- 

said  demised  premises,  or  any  part  thereof,  to  repair  and  amend 

the  same  within  the  space  of  one  calendar  month  next  following, 

within  which  space  of  one  calendar  month  next  after  every  such 

notice  the  lessee  will  repair  and  amend  the  same  decays,  defects, 

and  wants  of  reparation  accordingly :  Provided  always,  and  it  Power  of  re- 

ia  hereby  declared,  that  if  the  said  rent  and  royalties  hereby  ^^entof**" 

reserved,  or  any  of  them,  or  any  part  thereof  respectively  shall  royaitiee,  or  in 

be  in  arrear  for  the  space  of  fourteen  days  next  after  any  of  the  breach  of 

^  ,  .  .       covenants,  &c. 

said  days  on  which  the  same  ought  to  be  paid  as  aforesaid, 
whether  the  same  shall  or  shall  not  have  been  legally  demanded, 
OT  if  there  shall  be  any  breach  or  non-observance  of  any  of  the 
coTenants  hereinbefore  contained,  and  on  the  lessee's  part  to  be 
observed  and  performed,  or  if  the  lessee  shall  become  bankrupt,  or 
shall  compound  or  arrange  with  his  creditors,  or  suffer  his  effects 
to  be  taken  in  execution,  then  and  in  any  of  the  said  cases  it  shall 
be  lawful  for  the  lessor,  into  and  upon  the  said  demised  premises, 
or  any  part  thereof,  in  the  name  of  the  whole,  to  re-enf^r,  and 
the  same  to  have  again,  retain,  repossess,  and  enjoy,  as  in  his 
fonner  estate.       (Covenant  by  lessor  for  quiet  enjoyment,  and  Covenant  by 

•^         i*  V  */  i  lessor  for 

meaning  of  "  lessor  "  and  "  lessee,^^  supra,  p.  56.)  quiet  enjoy- 

Ik  witness,  &o.  ™®'^*' 
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Kecital  of 
lease. 


Agreement  to 
grant  under- 
lease. 

Witnessing 
part. 


No.  XVII. 

UNDERLEASE  for  the  tthole  of  the  term  granted  by  the 
original  Lease,  except  ten  days,  at  an  improved  Rent. 
Ukderlessee  covenants  to  observe  all  the  covenants  in 
the  original  Lease  (i). 

Parties.  THIS  INDENTURE,  made  the day  of ,  Between 

A.  B.,  of,  &o.  (lessor),  of  the  one  part,  and  C.  D.,  of,  &c.  (lessee), 
of  the  other  part.  Whereas  by  an  indenture  of  lease,  dated, 
&c.  (date  and  parties),  the  messuage  and  hereditaments  here- 
inafter described  and  intended   to   be  hereby  demised  were 

demised  by  the  said unto  the  said  A.  B.  for  the  term  of 

eighty  years  computed  from  the day  of ,  at  the  yearly 

rent  of  £ ,  and  subject  to  the  lessee's  covenants  therein 

contained :  And  whereas  the  said  A.  B.  has  agreed  to  -grant 
to  the  said  C.  D.  an  underlease  of  the  said  premises  in  the 
manner  hereinafter  expressed,  NOW  THIS  INDENTURE 
WITNESSETH  that  in  pursuance  of  the  said  agreement  and 
in  consideration  of  the  rent  hereinafter  reserved  and  the  cove- 
nants of  tlie  said  0.  D.  hereinafter  contained,  the  said  A.  B. 
hereby  demises  unto  the  said  C.  D.  All,  &c.  (parcels),  And 
all  other  (if  any)  the  premises  comprised  in  the  said  indenture 
of  lease,   to  hold  imto  the   said  C.  D.  for  all  the  residue 

now  unexpired  of  the  said  term  of years  granted  by  the 

said  indenture  of  lease,  except  the  last  ten  days  of  the  said 
term.  Yielding  and  paying,  &c.  (reservation  of  rent).  And  the 
said  C.  D.  hereby  covenants  with  the  said  A.  B.  that  he,  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  will  pay 
the  rent  hereby  reserved,  at  the  times  and  in  manner  aforesaid : 
And  also  will  at  all  times  during  the  term  hereby  granted 
observe  and  perform  all  the  covenants  and  conditions  contained 
in  the  said  recited  indentiire  of  lease,  and  on  the  lessee's  part 
to  be  observed  and  performed,  except  the  covenant  for  payment 
of  the  rent  thereby  reserved,  and  will  keep  indemnified  the  said 

(i)  The  above  Precedent  is  adapted  to  a  case  where  it  is  intended  that 
the  underlessee  shall  take  upon  himself  precisely  the  same  obligations  as 
are  imposed  on  his  lessor  by  the  superior  lease,  so  as  to  be  a  complete 
indemmty  to  the  latter. 


Underlease. 


Bent. 

Covenants  by 
underlessee  to 
pay  rent  above 
reserved  and 
to  observe 
covenants  in 
superior  lease 
and  indemnify 
underlessor 
therefrom, 


LEASES.  89 

A.   S.,  his  executors,  administrators,  and  assigns,  from  and  T7in>EBLEAjsB. 
against  the  said  covenants  and  conditions  and  all  claims  and 
demands  in  respect  thereof :  And  in  partioular  will,  at  the  and  in  par- 
expiration  or  sooner  determination  of  the  term  hereby  granted,  deliver  up 
deliver  up  the  said  premises  to  the  said  A.  B.,  his  executors,  ^'^l^m 
administrators,  or  assifms,  in  the  same  state  and  condition  as  the  "V^J  «***«  ^^ 

•      •I  try  -iTi  •      ■'^'ucn  same 

same  ought  to  be  in  at  the  end  of  the  term  granted  by  the  said  ought  to  be  in 

indenture  of  lease  under  the  covenant  in  that  behalf  entered  ^^riorfeaae. 

into  by  the  said  A.  B.  in  and  by  the  said  indenture,  and  so  that 

the  said  A.  B.,  his  executors,  administrators,  or  assigns,  shall 

not  under  such  covenant  have  to  pay  any  moneys  to  his  or  their 

landlord,  or  to  suffer  any  loss  or  injury  on  account  of  repairs  or 

dilapidations :  {Proviso  for  re-entry  for  non-payment  of  rent  or 

breach  of  covenants^  suprdy  p.  56,  substituting  for  "  lessor "  the 

said  A.  B.,  his  executors,  administrators,  or  assigns,  and  for 

"  lessee  "  the  said  C.  D.,  Ms  executors,  administrators,  or  assigns) : 

And  the  said  A.  B.  hereby  covenants  with  the  said  C.  D.,  that  Covenant  by 

«.i  'lA-ni.*  J.  -i**jj  •  M-i   underleesor  to 

he  the  said  A.  15.,  ms  executors,  administrators,  or  assigns,  will  pay  superior 

at  all  times  pay  the  said  yearly  rent  of  £ reserved  by  the  '^*' 

said  indenture  of  lease,  and  keep  the  said  CD.,  his  executors, 
administrators,  and  assigns,  indemnified  therefrom,  and  from  all 
actions,  claims,  and  demands  in  respect  thereof  :  And  also  that  and  for  quiet 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  paying 
the  rent  hereby  reserved,  and  observing  and  performing  the 
covenants  herein  contained,  and  on  his  or  their  part  to  be  observed 
and  performed,  shall  and  may  peaceably  and  quietly  possess  and 
enjoy  the  premises  hereby  demised  during  the  term  hereby 
granted  without  any  interruption  by  the  said  A.  B.  or  any 
person  lawfully  or  equitably  claiming  from  or  under  him :  And  Acknowiedg- 
the  said  A.  B.  hereby  acknowledges  the  right  of  the  said  C.  D.  S^^deri^ee 
to  production  and  delivery  of  copies  of  the  said  indenture  of  ^JJ^or^'* 
lease,  and  undertakes  for  the  safe  custody  thereof.  lea*®- 

In  witness,  &o. 
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No.  xvin. 

AQMaonsOT  AGREEMENT  for  a  Lease  of  a  House  in  Town  in 

FOa  LEASE  BY  •^  *' 

BuiLDBB.  consideration  of  a  Premium.     The  Lessor,  who  is  a 

Builder,  agrees  to  complete  th^  house  before  a  certain 
day. 

MEMOEANDUM  OF  AGREEMENT,  dated  the day  of 

Parties.  ,  BETWEEN  A.  B.,  of,  &c.,  of  the  One  part,  and  C.  D.,  of, 

&c.,  of  the  other  part,  wherehy  it  is  agreed  as  follows : — 
Agreement  to.       The  said  A.  B.  afirees,  in  consideration  of  the  sum  of  £ 

grant  lease,  . 

by  way  of  premium  to  be  paid  to  him  by  the  said  C.  D.,  as 
hereinafter  mentioned,  and  also  in  consideration  of  the  rent  and 
lessee's  covenants  to  be  reserved  and  contained  by  and  in  the 
lease  hereinafter  mentioned,  to  grant  to  the  said  C.  D.  a  lease 

of  all  that,  &c.  {describe  house)  for  a  term  of  years,  to  be 

computed  from  the day  of next,  at  the  yearly  rent  of 

£ ,  payable  quarterly  on  the  usual  quarter  days,  such  lease 

to  be  in  form  to  contain  the  covenants,  clauses,  and  conditions,  and  be  in  the 
sch^ui^  form  set  out  in  the  first  schedule  hereto :  And  the  said  A.  B. 
Agreement  by  &^B0  agrees  to  complete  the  said  messuage  in  accordance  with  the 
complete  Specifications  set  out  in  the  second  schedule  hereto,  on  or  before 

house.  j^Q ^ay  of next :  And  the  said  C.  D.  agrees  to  accept 

premium.         the  Said  lease,  and  to  pay  the  said  premium  of  £ in  manner 

following,  viz.,  the  sum  of  £ on  the  signing  hereof,  and  by 

way  of  deposit,  and  the  remaining  sum  of  £ on  the day 

of next,  on  which  day  the  lease  and  counterpart  shall  be 

executed :  And  it  is  agreed  that  the  intended  lease  and  counter- 
part shall  be  prepared  by  the  lessor's  solicitor  at  the  cost  of  the 
lessee,  who  shall  not  require  any  evidence  of  the  lessor's  title. 
De|XMBit  to  be    And  IT  IS  ALSO  AGREED  that  if  the  Said  C.  D.  shall  not  perform 
non-perfomi-    his  part  of  the  above  conditions  the  sum  of  £ paid  by  him 


•perfc 
>  oy  1< 
is  par 
agreement.  ^  WITNESS,  &0. 


S^Wsp^S"   shall  be  forfeited  to  the  said  A.  B. 


The  First  Schedule 
{setting  out  the  intended  lease). 


The  Second  Schedule 
{specification  of  work  to  be  done). 
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No.  XIX. 

LEASE  of  a  Farm  from  Tear  to  Year  {adapted  to  a     of  a  pabk 
Lady^day  or  Michaelmas  talcing)  {k).  ybab. 

MEMOEANDUM  OF  AGREEMENT,  made  the day  of 

9   18 — ,  Between  A.  B.,  of,  &o.    {landlord)^  of  the  one  Parties. 

part,  and  C.  D.,  of,  &o.  {tenant),  of  the  other  part. 

1.  The  said  A.  B.  (hereinafter  called  "the  landlord")  hereby  Agreement  to 
agrees  to  let,   and  the  said   0.   D.   (hereinafter  called  "  the  ^®'  ^  **^®' 
tenant; ")  hereby  agrees  to  take,  The  farm  and  lands  situate  in 

the  p^sh  of  ,  in  the  county  of  ,  called  Farm, 

particularly  described  in  the  schedule  hereto,  the  tenancy  to  be 

from  year  to  year,  commencing  on  the day  of ,  and 

determinable  at  the  end  of  any  year  by  a  year's  notice  to  quit 

given  by  either  party  (/) ;  At  the  yearly  rent  of  £ ,  payable 

by  equal  half-yearly  payments  on  the day  of ,  and  the 

day  of ,  in  every  year,  the  first  payment  thereof  to  be 

made  on  the  day  of  next,  and  subject  to  the  con- 
ditions hereinafter  expressed. 

2.  All  timber  and  timber-like  trees,  tellars,  pollards,  and  sap-  Exceptions 
lings,  gravel,  and  stone  in  and  upon  the  said  lands  are  excepted  Sons^^*^^^*" 
and  reserved  out  of  this  demise  ;  And  the  landlord  shall  be  at  Timber,  &c. 
liberty  by  himself,  his  agents,  and  servants,  to  enter  into  and 

upon  the  said  lands  at  all  reasonable  times  for  the  purpose  of 
marking,  felling,  cutting,  digging,  and  carrying  away  the  same, 
paying  reasonable  compensation  to  the  tenant  for  all  damage 
done  thereby. 

3.  The  right  to  kill  and  take  game,  sport  and  fish  over  the  said  Game, 
lands  is  also  reserved  to  the  landlord,  and  all  persons  authorized 

by  biTTi  in  that  behalf,  but  subject  as  to  ground  game  to  the 
provisions  of  the  Qround  Gume  Act,  1880  {m). 

{k)  It  will  be  borne  in  mind,  that  the  terms  of  a  tenancy  vary  according 
to  the  costom  of  the  country. 

{I)  U  a.  half-year's  notice  to  quit  is  stipulated  for,  substitute  for  *'  a 
year's  notice  "  a  "half-year's  notice." 

(m)  If  only  a  concurrent  right  to  sport  is  to  be  reserved,  substitute  as 
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OF  A  FABM         4.  The  parties  hereto  hereby  mutually  asree  to  observe  the 

FBOIC  TEAS  TO  v        o 

TEAB.  conditions  hereinafter  expressed,  and  the  landlord  further  agrees 

Mutual  agree-  ^^^^  ^^^  tenant  paying  the  rent  and  observing  the  said  conditions 

SMenre^con-  ^^  ^^®  P^^'  ^^^  quietly  hold  and  enjoy  the  premises  hereby 

ditionB  and  demised  without  any  interruption  by  the  landlord  or  any  person 

agreement  by       ,  ,     ,  •  ^^   * 

landlord  for      rightfully  claiming  under  him. 

m«Qt  by^°^'         5.  The  tenant  shall  pay  the  rent  hereby  reserved  at  the  time 
tenant.  ^^^  ^^  ^^xq  manner  aforesaid,  and  shall  also  pay  the  [tithe  rent- 

rent,  rates  and  charge  and]  all  rates,  taxes,  and  assessments  payable  in  respect 
of  the  said  premises  during  the  tenancy,  except  the  land  tax  and 
the  landlord's  property  tax  [and  the  tithe  rentcharge],  and  no 
deduction  is  to  be  made  from  the  rent  in  respect  thereof. 
To  pay  out-  6.  XJpoN  taking  possession  of  the  farm  the  tenant  shall  pay  or 

f^^^*to      allow  to  the  outgoing  tenant  according  to  a  valuation  for  the 
valuation.         matters  and  things  in  respect  whereof  such  outgoing  tenant  is 
entitled  to  payment  or  allowance  according  to  the  terms  of  his 
tenancy  («). 
To  reside  in  7.  TiiE  TENANT  shall  reside  in  the  farmhouse,  and  shall  not 

and  not  to°^^   assign  or  underlet  the  said  premises  without  the  landlord's  con- 
^^i^l  sent  in  writing. 

Repairs  to  be         8.  The   lENANT  shall  keep   the    farmhouse  and  buildings 

done  by  tenant,  (except  the  main  walls,  main  timber  and  roof)  in  good  and 

tenantable  repair,  and  so  leave  the  same  at  the  end  of  the 

tenancy.     He  shall  also  from  time  to  time,  at  the  proper  season, 

well  and  suflBciently  lay,  cut,  repair,  and  keep   repaired,  all 

hedges,   moimds,   rails,    gates,   and    fences,   and    open,   scour, 

cleanse,  and  throw  all  ditches,  watercourses,  and  drains,  and  so 

leave  the  same  at  the  end  of  the  tenancy. 

To  preserve  9.  The  TENANT  shall  preserve  the  game  hereby  reserved  to  the 

wing    game,    jj^jj^j.^^  ^j^^  (subjcct  to  the  provisions  of  the  Ground  Game 

Act,  1880)  shall  not  allow  any  person  to  shoot  or  sport  over  the 
said  lands  without  the  landlord's  permission.  He  shall  also  sign 
all  notices  not  to  trespass  required  by  the  landlord. 

follows :  The  right  to  shoot,  fish,  or  otherwise  sport  over  the  said 
lands,  is  reserved  to  the  landlord,  and  all  persons  authorized  by 
him,  but  this  reservation  shall  not  prevent  the  tenant  from  also 
shooting,  fishing,  or  sporting  thereon. 

(n)  Sometimes  a  more  elaborate  arrangement  is  necessary.  See  tlie 
special  clause  as  resards  valuations  between  outgoing  and  incoming  tenant 
in  Precedent  No.  XIK.,  infra. 
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10.  The  tenant  shall  not  fell,  lop,  or  top,  or  suffer  to  be     op  a  fabm 
felled,  lopped,  or  topped,  any  timber  or  other  trees  on  the  said        tbab. 
Icoids  without  the  landlord's  consent,  except  that  he  may  lop  to  preserve 
pollards  usually  lopped,  but  shall  preserve  all  such  trees  from  *^®®^- 
spoil  or  dama.ge  by  cattle  or  otherwise.     He  shall  also  at  his  own 
expense,  plant,  fencj9,  and  protect  all  fruit  trees  supplied  by  the 
landlord. 

11.  The  tenant  shall  do  his  best  to  prevent  new  footpaths  Toprerent 

*i_.  J  ^x-L'jij  i..c_         ^^^  footpaths 

from  bemg  made  over  any  of  the  said  lands,  or  any  waste  from  from  being 
being  enclosed  on  the  footpaths  of  the  said  lands.  SSm  bd^***^ 

12.  The  tenant  shall  not  mow  any  meadow  or  pasture  land  enclosed. 
for  hay  more  than  once  in  the  year,  nor  later  than  usual  and  more  tha^ 
customary  in  the  neighbourhood,  and  shall  not  break  up  or  con-  *^^?®,  *7®*^* 
vert  into  tillage  any  meadow  or  pasture  land  without  the  land-  up  pasture 
lord's  \(Titten  consent,  and  if  he  shall  do  so  he  shall  during  the  ^^ty  by  way 
remainder  of  the  tenancy  pay  the  additional  yearly  rent   of  ^^^itionai 
JEoO  for  every  acre  of  land  which  shall  be  so  broken  up  or  con- 
verted into  tillage,  and  so  in  proportion  for  any  less  quantity 

than  an  acre,  such  additional  rent  to  be  payable  half-yearly  on 

the  days  aforesaid,  and  to  be  recoverable  by  distress  or  other- 

vrise  as  rent  hereby  reserved.     He  shall  not  take  two  white  crops  Not  to  tako 

in  succession,  and  generally  shall  manage  and  cultivate  the  farm  cropri^wic- 

ia  a  husbandlike  manner,  so  as  not  to  impoverish  any  part  cession  and 

thereof,  and  shall  leave  the  same  at  the  end  of  the  tenancy  in  properly. 

good  heart  and  condition. 

13.  The  tenant  shall  spend  and  consume  on  the  said  farm  To  consume  all 
and  lands  all  the  hay,  straw,  green  crops,  and  fodder,  dung  and  f^^  ^'  ^^ 
manure  produced  and  made  thereon ;  the  dung  and  manure  to  be 

spread  over  the  lands  in  a  husbandUke  manner.    Except  that  he  but  may 
shall  be  at  liberty  to  remove  hay  and  straw,  if  for  every  ton  of  bringing  m  ^^ 
hay  or  straw  so  removed  he  brings  and  consumes  on  the  said  ^^^^^  manure. 
farm  at  least  three  tons  of  good  rotten  dung  or  other  manure  of 
equal  goodness. 

14.  {If  the  taking  is  a  Lady-day  ane.)  The  tenant  shall  in  the  in  last  year  of 
last  year  of  the  tenancy  prepare  and  sow  in  proper  season  with  JJSbfe  ^^^^ 
wheat  such  portion  of  the  arable  land  as  shall  be  in  due  course  ^'^e***  ^^ 

^  ^  grass  seeds 

for  the  same,  and  shall  sow  good  grass  seed  with  the  last  year's  ^^^^  Lent 
Lient  crops,  and  harrow  in  the  same  :  He  shall  also  permit  the  incoininir 
landlord  or  incoming  tenant  to  enter  upon  the  arable  land  (ex-  tenant  may 

"  ,  ^  on  last  year 

eept  such  parts  thereof  as  shall  be  in  due  course  for  wheat  or  in  enter  on  parts 
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T^jtrK^To  clover  or  root  crops),  at  any  time  after  the  Ist  day  of  January 

TK&.B. 


_  preceding  the  end  of  the  tenancy,  for  the  purpose  of  preparing 
of  arable  to  the  Same  for  the  next  year's  crops :  He  shall  also  at  the  end  of 
crops.  the  tenancy  leave  for  the  landlord  or  incoming  tenant  all  the 

leftfor incom-  ^^7*  straw,  and  roots  remaining  unconsumed,  he,  the  tenant, 
ing  tenant.       being  paid  or  allowed  for  the  matters  and  things  aforesaid  as 

hereinafter  is  provided. 
To  stack  in  (^if  iJi^  taking  is  a  Michaelmas  one.)  The  tenant  shall  stack 

produce  of        in  the  bams  and  rickyards  in  the  last  year  of  the  tenancy  all  ihe 
com,  grain,  and  hay  produced  on  the  said  premises  (the  com  and 
grain  to  be  there  thrashed  out,  and  all  the  hay,  straw,  chaff, 
stubble,  and  fodder  to  be  there  consumed  by  cattle  in  a  hus- 
bandlike manner,  and  the  dung,  manure,  compost,  or  soil  therein 
arising  to  be  left  on  the  premises),  for  which  purpose  the  tenant 
shall  have  the  use  of  such  of  the  bams  and  yards  a^  may  be 
necessary  imtil  the  Ist  day  of  May  next  after  the  end  of  the 
Incoming         tenancy  :  And  in  the  last  year  of  the  tenancy  the  landlord  or  his 
enter  in  last      incoming  tenant  shall  be  at  liberty  to  enter  upon  the  lands  for  a 
on^wts  of  ^  wheat  season  so  soon  as  the  crop  for  that  year  is  cleared  off,  in 
farm.  order  to  prepare  the  same  for  such  season,  and  may  also  sow 

seeds  among  the  Lent  or  summer  com,  which  the  tenant  shall 
harrow  in :  And  the  tenant  shall  also  leave  for  the  landlord  or 
his  incoming  tenant  all  the  hay,  straw  and  roots  remaining 
unconsumed,  being  paid  or  allowed  for  the  same  at  a  spending 
price. 
Eepaire  to  be        15.  The  LANDLORD  shall  during  the  tenancy  keep  in  good  and 
iwd!  ^^  ^*^^"   tenantable  repair  the  main  walls,  main  timbers,  and  roofs  of  the 
farmhouse  and  buildings  upon  receiving  notice  from  the  tenant 
that  any  such  repairs  are  wanted  (o).     He  shall  also  find  sawn 
timber  in  the  rough  for  all  repairs  of  fences  and  other  external 
Insurance        repairs  to  be  done  by  the  tenant.    He  shall  also  keep  the  f arm- 
**^*^  house  and  buildings  insured  against  loss  or  damage  by  fire  in  a 

sum  sufficient  to  cover  the  value  thereof,  and  all  money  received 
under  such  insurance  shall  be  forthwith  laid  out  in  rebuilding 
and  reinstating  the  premises  in  respect  of  which  the  same  shall 
have  been  received. 

16.  {If  the  taking  is  a  Michaelmas  one.)  The  landlord  or  the 
incoming  tenant  shall  take  the  turnips  and  fallows  at  the  end  of 
the  tenancy,  and  shall  pay  the  tenant  for  labour  and  seeds 

(o)  See  Makin  v,  Watkinson,  L.  E.  6  Ex.  2o. 
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properly  performed   and    expended  upon    such    turnips   and     opapabm 

^  ..  TBJOU  TEAB  TO 

fallows.  YEA.B. 


17.  At  the  end  of  the  tenancy  the  landlord  or  the  incoming  Allowances  to 
tenant  shall  allow  to  the  outgoing  tenant  for  the  following  ^n^t^auiie 
matters  and  thinsrs  : —  f°*^  °* 

^  tenancy. 

{If  the  taking  is  a  Lady-day  one.)  For  the  wheat  and  grass 
seeds  sown  by  him  during  the  last  year,  and  for  the 
cost  of  harrowing  in  the  seeds,  and  for  the  winter  feed 
of  the  arable  lands  given  up  by  him  to  the  landlord  or 
incoming  tenant : 

(If  the  tahng  is  a  Michaelmas  one.)  For  the  labour  and 
seed  properly  performed  and  expended  upon  the  turnips 
and  fallows,  to  be  taken  to  by  the  landlord  or  incoming 
tenant,  as  before  provided : 

{Whether  the  taking  be  a  Lady-day  or  Michaelmas  one.) 
For  the  proportionate  value  of  such  of  the  tillages  and 
manurings  done  during  the  last  two  years  of  the 
tenancy  as  shall  remain  unexpended  and  for  the  benefit 
of  the  landlord  or  the  incoming  tenant  {p) ; 
For  the  unconsumed  hay,  straw,  and  roots  at  a  spend- 
ing price. 

18.  If  any  rent  hereby  reserved  shall  be  in  arrear  for  forty  Conditions  of 
days,  whether  payment  thereof  shall  have  been  legally  demanded 

or  not,  or  if  there  shall  be  any  breach  of  any  of  the  conditions 
herein  contained  and  on  the  tenant's  part  to  be  observed  or  per- 
formed, or  if  the  tenant  shall  become  bankrupt,  then  and  in 
either  of  such  cases  the  landlord  may  re-enter  and  determine  the 
tenancy  without  giving  any  notice  to  quit. 

19.  At  the  end  of  the  tenancy  an  account  shall  be  taken  between  Account  and 

«      _-  ,  yaliiation  at 

landlord  and  tenant  as  follows :  1st,  a  valuation  shall  be  made  of  end  of  term, 
the  several  matters  and  things  which  are  hereinbefore  agreed  to 
be  paid  or  allowed  for  by  the  landlord  or  his  incoming  tenant, 
and  the  amount  of  such  valuation  shall  be  debited  to  the  land- 
lord ;  and  2ndly,  the  valuers  shall  determine  whether  any  and 
(if  bo)  what  sum  of  money  ought  to  be  paid  or  allowed  by  the 
tenant  to  the  Iandloi*d  for  any  breach  by  the  tenant  of  the 
terms  and  conditions  of  the  tenancy,  or  in  respect  of  the  con- 

(p)  It  is  apprehended  that  under  sect.  5  of  the  Agncultnral  Holdings 
(England)  Act,  1883,  this  would  be  considered  as  substituted  for  the  com- 
pensation provided  by  that  Act  for  manurings. 
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OF  A  FABic  dition  in  which  he  has  left  the  farm,  and  the  same,  together 
TEAB.  with  any  arrears  of  rent  or  of  rates  and  taxes  which  may  be 
owing  from  the  tenant,  shall  be  debited  to  the  tenant :  And  the 
balance  which  upon  such  account  shall  appear  due  from  one 
party  to  the  other  shall  be  forthwith  paid  with  interest  thereon 
after  the  rate  of  £4  per  cent,  per  annum,  computed  from  the 
end  of  the  tenancy. 
Mode  of  20.  E  vE  RY  Valuation  under  these  presents  shall  be  made  by  two 

valuation.  ..«.  ^  iii  »  3 

mdifcerent  persons,  one  to  be  named  by  each  party  mterested, 
and  in  case  of  their  disagreement,  then  by  an  umpire,  to  be 
chosen  by  the  valuers  previously  to  entering  upon  the  considera- 
tion of  the  matters  referred  to  them,  and  in  case  either  of  the 
parties  shall  neglect  to  name  a  valuer  for  the  space  of  seven  days 
next  after  a  notice  in  \^Titing  so  to  do  shall  have  been  given  to 
him  by  the  other  party,  or  shall  name  a  valuer  who  shall  refuse 
to  act,  then  the  valuation  may  be  made  by  the  valuer  named  by 
the  other  party  alone.  The  valuers  or  their  umpire  shall  have 
power  to  decide  any  questions  which  may  arise  in  the  course  of 
their  valuation,  and  in  particular  any  questions  as  to  what 
matters  or  things  are  proper  subjects  of  valuation  or  allowance 
according  to  the  true  intent  and  meaning  of  this  agreement. 
Every  reference  to  valuers  under  this  agreement  shall  be  deemed 
a  reference  to  arbitration  within  the  provisions  of  the  Common 
Law  Procedure  Act,  1854,  and  shall  have  all  the  incidents  and 
consequences  of  an  arbitration  under  that  Act. 
In  witness,  &c. 


The  Schedule  above  beferred  to. 
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No.  XX. 
SPECIAL  CLAUSE  a«  regards  Valuations  between  an  clauses  as  to 

,  m  VALUATIONS. 

OUTGOING  and  incoming  Tenant.  

Whereas  the  farm  is  at  present  in  the  occupation  of  X.  T.  Recital  of 
(hereinafter  called  the  outgoing  tenant) ,  under  an  agreement  dated  ^^  outgoing 

the day  of ,  18^,  and  he  has  received  notice  to  quit  ^l^^^i^sJ^Jit 

on  the day  of next,  and  by  the  said  atrreement  it  is  J^®  ®"<^  ^f 

J  '    ^  •'       ^  o  tenancy 

provided  that  the  landlord  or  his  incoming  tenant  shall  at  the  according  to 
end  of  the  said  tenancy  pay  or  allow  to  the  outgoing  tenant, 
aooording  to  valuation,  for  the  following  matters  and  things, 
namely — [specifying  them) :  And  it  is  also  provided  that  at  the 
end  of  the  tenancy  an  account  shall  be  taken  between  the  land- 
lord and  outgoing  tenant  as  follows :  1st,  that  a  valuation  shall 
he  made  of  the  several  matters  and  things  which  are  thereinbefore 
agreed  to  be  paid  or  allowed  for  by  the  landlord  or  his  incoming 
tenant,  and  the  amount  of  such  valuation  shall  be  debited  to  the 
landlord ;  and  2ndly,  that  the  valuers  shall  determine  whether 
any  and  (if  so)  what  sum  of  money  ought  to  be  paid  or  allowed 
by  the  outgoing  tenant  to  the  landlord  for  any  breach  by  the 
tenant  of  the  terms  and  conditions  of  the  tenancy,  or  in  respect 
of  the  condition  in  which  he  has  left  the  farm,  and  the  same 
together  with  any  arrear  of  rent  or  of  rates  and  taxes  owing  from 
the  tenant  shall  be  debited  to  the  outgoing  tenant,  and  that  the 
balance  which  upon  such  account  shall  appear  due  from  one 
party  to  the  other  shall  be  forthwith  paid  with  interest  thereon 
after  the  rate  of  £4  per  cent,  per  annimi,  computed  from  the 
end  of  the  tenancy  {q) :  Nowr  it  is  hereby  agreed  between  the  Agreement 
landlord  and  tenant  under  this  agreement  (hereinafter  called  tenant  shau 
"the  incoming  tenant"),  that  whatever  sum  of  money  shall  ou^oing^*^ 
under  the  said  recited  agreement  become  payable  to  or  from  the  te?m8*of^^^ 
outgoing  tenant  shall  be  paid  or  received  (as  the  case  may  be)  a.boye  recited 
by  the  incoming  tenant,  and  the  valuations  to  be  made  under  the  ^^  that^anv 
aaid  agreement  shall  be  bindine  on  the  incominfi:  tenant :  And  money  allowed 

iii'n  n  iiiiii  1  to  incoming 

IT  18  ALSO  AGREED  that  if  any  sum  of  money  shall  by  the  valua-  tenant  for  the 

state  of  the 

(9)  The  recital  must  of  course  be  made  to  ame  with  the  actual  terms  laid  out  by 
of  the  agreement.  It  is  above  assumed  that  uie  clauses  are  the  same  as  him  on  the 
those  in  the  new  agreement.  idiim. 

VOL.  II.  H 
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CLAUSES  AS  TO  tioii  to  be  made  as  aforesaid  be  awarded  to  be  paid  or  allowed  by 

the  outgoing  tenant  to  the  landlord  or  the  incoming  tenant  for 

any  breach  by  the  outgoing  tenant  of  the  terms  and  conditions 
of  the  tenancy  or  for  the  state  of  the  farm,  and  which  sum  of 
money  shall  accordingly  be  brought  into  the  account,  and  paid 
or  allowed  for  as  aforesaid,  the  incoming  tenant  shall  lay  out  an 
equal  sum  on  the  farm  forthwith,  or  as  soon  as  the  same  can 
profitably  be  laid  out  thereon :  And  whatever  sum  of  money  (if 
any)  shall  be  found  owing  by  the  outgoing  tenant  for  arrears  of 
rent  or  of  rates  and  taxes  as  aforesaid,  and  which  shall  accord- 
ingly be  brought  into  the  acooimt  and  allowed  for  as  aforesaid, 
shall  be  forthwith  appUed  by  the  incoming  tenant  in  the  payment 
of  such  arrears. 


No.  XXI. 


OF  A  FABIC 
FOB  A  TEBX. 


Parties. 


Lease  of  farm 


for  twenty- 
one  years. 


LEASE  (r)  of  a  Farm  for  twenty-one  Tears  (adapted  to  a 
Lady 'day  or  Michaelmas  taking). 


THIS  INDENTUEE,  made  the 


day  of 


18-, 


Between  A.  B.,  of,  &c.  (iessm-),  of  the  one  part,  and  0.  D.,  of, 
&c,  (lessee),  of  the  other  part,  WITNESSETH  and  declares  as 
follows : — 

1.  In  consideration  of  the  rent  and  tenant's  covenants  herein- 
after reserved  and  contained.  The  said  A.  B.  (hereinafter  called 
"the  landlord'*)  hereby  demises  imto  the  said  C.  D.  (here- 
inafter called  "the  tenant"),  The  farm  and  lands  situate  in, 
&c.,  the  particulars  whereof  are  set  forth  in  the  schedule  here- 
under written :  To  hold  the  same  unto  the  tenant  from  the 

day  of ,  for  and  during  the  term  of  twenty-one  years  thence 

next  ensuing,  yielding  and  paying  therefor  the  yearly  rent  of 

£ by  equal  half-yearly  payments  on  the day  of , 

and  the day  of ,  in  every  year,  the  first  payment  to  be 


(r)  For  variations  where  the  lease  is  made  under  a  power,  &c.,  see 
Precedent  No.  VII.,  aupray  p.  57. 
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made  on  the  day  of next,  and  subject  to  the  pro-     of  a.  fasic 

FOIL  A  TSBM 

^ons  liereinafter  contained.  - 


2  and   3.   {Exceptions  and  resermtions  as  in  Precedent  JVb. 
III.) 

4.  Thb  tbk  ant  hereby  oovenants  with  the  landlord  to  pay  the  Mutual 
lent  hereby  reseryed  at  the  timeB  and  in  manner  aforesaid,  and  tenant  and 
also  to  observe  all  the  provisions  contained  in  these  presents  ^^ye^con- 
wbich  are  or  ought  to  be  observed  and  performed  on  his  part  ^^^^^^^^^^  ^y 
(which  provisions  are  hereinafter  referred  to  as  "the  tenant's  landlord  for 
covenants : ")  And  the  landlord  hereby  covenants  with  the  tenant  ment  by 
to  observe  and  perform  all  the  provisions  contained  in  these         ^' 
presents  which  are  or  ought  to  be  observed  and  performed  on 
his  part;  And  also  that  the  tenant  paying  the  rent  hereby 
reserved,  and  observing  and  performing  the  tenant's  covenants, 
shall  and  may   quietly  hold  and  enjoy  the  premises  hereby 
demised  without  any  interruption  from  or  by  the  landlord  or  any 
peiBon  rightfully  claiming  from  or  under  him. 

5.  The  tenant  shall  pay  (in  addition  to  the  rent  hereby  Covenants  by 
reserved)  the  tithe  rent-charge,  and  all  rates,  taxes,  and  assess-  xo^y  rent, 
ments  whatsoever  which  shall,  during  the  tenancy,  be  payable  ^^'  ^^ 

in  respect  of  the  demised  premises,  except  the  land  tax  and 
landlord's  property  tax. 

6.  The  tenant  shall,  at  all  times  during  the  said  term,  reside  Not  to  amign 

•     .-I       A         1  -ii         111         1  •  iijji  without  license 

m  the  farmhouse,  and  he  shall  not  assign  or  underlet  the  pre-  and  to  reside 
mises  hereby  demised,  or  any  part  thereof,  without  the  consent  ^^  ^*™^o««e- 
in  writing  of  the  landlord  [unless  such  consent  shall  be  un- 
leasonably  withheld]. 

7.  The  tenant  shall  keep  the  farmhouse  and  buildings  hereby  To  repair, 
demised  in  good  and  substantial  repair,  and  so  leave  the  same  at 

the  end  of  the  tenancy  (s),     [In  particular  he  shall  paint,  once  To  paint  out- 

.  v    \  /  *  &  side  once  everv 

in  every  five  years  of  the  said  term,  all  the  outside  wood  and  five  years,  and 
ironwork  of  the  said  farmhouse  and  buildings  which  have  been  ^en  yeare. 
usually  painted,  and  once  in  every  seven  years  the  inside  of  the 
said  house  and  buildings  with  two  coats  in  oil  of  the  best 
quality]  The  tenant  shall  also  from  time  to  time  at  the 
proper  season  well  and  sufiBiciently  lay  out,  repair,  and  keep 
i^aired  all  hedges,  gates  and  fences,  and  open,  scour,  cleanse 

(<)  If  the  landlord  is  to  insure,  the  words  '*  damage  by  accidental  fire 
and  tempest  excepted  "  should  be  added  here. 

h2 
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OF  AFASK 
FOB  A  TSBM. 

To  insure 
against  fire. 


To  pay  6  per 
cent,  on  money 
expended  in 
draining, 
building,  and 
other  improve- 
ments. 


Course  of 
cultivation  to 
be  adopted  in 
last  five  years. 


and  throw  all  ditches,  wateroourses  and  drains,  and  so  leave  the 
same  at  the  end  of  the  tenancy. 

8.  The  tenant  shall  at  all  times  during  the  said  term  keep 
the  farmhouse  and  farm  buildings  insured  against  loss  or  damage 

hy  fire,  in  the  joint  names  of  the  landlord  and  tenant,  in  the 

insurance  office,  or  in  some  other  insurance  office  approved  of  by 
the  landlord,  in  a  sum  of  money  sufficient  to  cover  the  value  of 
the  said  house  and  buildings,  and  shall  for  that  purpose  pay  all 
premiums  and  sums  of  money  payable  in  respect  of  such  in- 
surance, and  shall  from  time  to  time,  when  required,  produce  to 
the  landlord  or  his  agent  the  policy  of  such  insurance  and  the 
receipt  for  every  such  premium  and  sum  of  money,  and  all 
moneys  which  shall  be  received  under  or  by  virtue  of  any  such 
insurance  shall  be  forthwith  laid  out  and  applied  in  the  rebuild- 
ing or  reinstating  of  the  premises,  in  respect  of  which  the  same 
shall  be  paid,  and  if  the  same  shall  be  insufficient  for  that  pur- 
pose, the  deficiency  shall  be  paid  by  the  tenant  out  of  his  own 
money  (t). 

9  to  13.  {Covenant  to  preserve  game^  to  preserve  treeSy  to  prevent 
new  footpaths^  8fc.,  not  to  nww  more  than  once  a  year^  not  to  break 
up  pasture^  iwt  to  take  two  white  crops  in  succession ^  SfC,  and  to 
cultivate  properly ^  to  consume  huy^  Sfc,  on  farm,  as  in  Precedent 
No,  XIX, y  clauses  9  to  13,  supra,  pp.  92,  93.) 

14.  If  the  landlord  shall,  at  anytime  during  the  said  term, 
by  agreement  with  the  lessee,  expend  any  money  in  draining, 
building,  or  other  permanent  improvements  on  the  said  pre- 
mises, the  lessee  shall,  during  the  said  term,  pay  to  the  lessor 
interest  on  the  sum  so  expended  after  the  rate  of  £5  per  cent, 
per  annum,  such  interest  to  be  considered  as  additional  rent, 
and  to  be  recoverable  as  such  by  distress  or  otherwise  («). 

15.  The  tenant  shall  not,  during  any  one  of  the  last  five  years 
of  the  term  hereby  granted,  plant  more  than  one-fifth  part  of 
the  arable  land  with  wheat,  nor  more  than  one-fifth  part  thereof 
with  barley  or  oats,  or  other  exhausting  crop,  but  shall  have 
during  each  such  year  at  least  one-fifth  part  of  the  arable  land 
in  old  seeds,  and  at  least  one-fifth  part  in  turnips  or  green 


(<)  This  covenant  will  be  omitted  if  the  arrangement  is  that  the  landlord 
Bhall  insure. 

(u)  It  is  apprehended  that  this  covenant  is  quite  consistent  with  sect.  4 
of  the  Agricultimd  Holdings  (England)  Act,  1883. 
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crops,  and  at  least  one  fifth  part  in  clover  or  sainfoin,  such     ofafabk 
aeeds,  tumips,  green  crops,  clover  and  sainfoin,  to  be  respec-  


tively  eaten  o£E  on  the  land. 

16.  The  tenant  shall,  in  the  last  year  of  the  tenancy,  pre- 
pare and  BOW,  &o.,  ar  The  tenant  shall  stack,  &c.  {as  in  Pre- 
cedent  No,  XIX, ^  clause  No,  14,  supra,  pp.  93,  94,  according 
as  the  taking  is  a  Lady-day  or  Michaelmas  one) , 

17.  The  landlord  shall  provide  and  allow   to  the  tenant  Landlord  to 

.  •  «       find  rough 

sofBcient  timber  in  the  rough  for  all  repairs  which   shall  be  timber  for 
required  to  be  done  by  him  under  his  covenants  hereinbefore  repairs, 
contained,  unless  such  repairs  shall  be  rendered  necessary  by 
any  wilful  waste  or  neglect  of  the  tenant,  in  which  case  the 
tenant  shall  provide  such  timber  at  his  own  expense. 

[18.  The  landlord  shall  keep  the  farmhouse  and  farm  build-  To  insure, 
ings  insured  against  fire,  in  a  sum  sufficient  to  cover  the  value 
thereof,  and  all  moneys  received  under  such  insurance  shall  be 
forthwith  applied  in  reinstating  the  premises  in  respect  of  which 
the  same  shall  have  been  received,  and  if  the  said  moneys  shall 
be  insufficient  for  that  piupose,  then  to  pay  the  deficiency  out  of 
his  own  moneys  (a?).] 

19.  (If  the  taking  is  a  Michaelmas  one,  insert  covenant  that 
landlord  or  incoming  tenant  is  to  take  to  turnips  and  fallows  as  in 
Precedent  No.  XIX.,  clause  No,  16,  supra,  p.  94.) 

20.  {Allowances  to  be  made  to  tenant  at  end  of  tenancy,  as  in 
Precedent  No,  XIX.,  clause  No,  17,  suprd,  p.  95.) 

21.  If  any  rent  hereby  reserved  shall  remain  unpaid  for  the  Power  of  re- 
space  of  twenty-one  days  after  the  time  hereby  appointed  for  ®°^* 
payment  thereof,  whether  the  same  shall  have  been  lawfully 
demanded  or  not,  or  if  there  shall  be  any  breach  of  any  of  the 

tenant's  covenants,  or  if  the  tenant  shall  become  bankrupt  or 
compound  or  make  an  arrangement  with  his  creditors,  then 
and  in  any  of  the  said  cases  the  landlord  may  re-enter  into  and 
upon  the  premises  hereby  demised,  or  any  part  thereof,  in  the 
name  of  the  whole,  and  the  same  have  again,  repossess  and 
enjoy  as  in  his  former  estate. 

22.  23.  {Provisions  for  valuation,  as  in  Precedent  No,  XIX,, 
clauses  19,  20.) 

24.  Where  the  context  allows,  the  expressions  "the  landlord"  Meaning  of 

'  ^  •'landlord'' 

{x)  This  will  bo  omitted  if  the  tenant  insures. 
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OF  ▲  FABM     and  ^^  the  tenant "  in  these  presents,  inolude  besides  the  said 

FOB  A,  TKB3C 

A.  B.  and  C.  D.  all  persons  deriving  title  under  them  respeo- 

and  "tenant."  ,.     ,  r  o  r 

tively. 

In  witness,  &c. 


The  Schedule  above  keferred  ix). 


OF  AFASK 
FOB  A  TEBK. 


During  last 
four  years 
tenant  to 


No.  XXII. 

LEASE  of  a  Farm /or  Twenty-one  Years  {anothei\tbrm)y 
leaving  the  tenant  unrestricted  as  to  the  mode  of  ciilti^ 
vation  until  the  last  four  years  of  the  temi^  or  until 
7toti^e  from  landlord  (y). 

THIS  INDENTUEE,  &c.  {satne  as  last  Precedent  down  to  end 
of  clause  7,  then  covetwnts  to  preserve  game,  if  desired,  and  not 
to  fell  trees,  and  to  preserve  footpaths,  as  in  Precedent  No.  XIX. j 
clauses  9  ^  11,  suprd,  pp.  92,  93,  and  then  proceed  as  follows). 

12.  During  the  last  four  years  of  the  said  term  the  tenant 
shall  bring  the  arable  lands  into  the  four-course  system  of 
oo^'fr^tem  husbandry  practised  in  Norfolk,  so  that  in  the  last  year  of  the 
of  husbandry,  term  there  shall  be  as  nearly  as  the  sizes  of  the  fields  will  admit, 
one-fourth  in  winter  com  or  pulse,  upon  oUand  or  grass  of  one 
year's  lying  ;  one-fourth  in  a  root  crop,  of  which  not  more  than 
one-fourth  shall  be  mangold-wurzel,  and  not  more  than  one- 
tenth  in  white  turnips ;  one-fourth  part  in  barley  or  other  spring 
com ;  and  the  remaining  one-fourth  in  olland  or  grass  of  one 
year's  lying ;  and  he  shall  not  suffer  any  hemp,  mustard,  cole- 
seed, or  clover  trefoil,  or  other  artificial  grass  to  stand  or  grow 
for  a  crop  of  seed  in  the  last  four  years  of  the  term. 

(Or) 

During  the  last  four  [w  five]  years  of  the  said  term  the 
tenant  shall  adopt  the  system  of  husbandry  next  hereafter 
described  (that  is  to  say,)  {describe  the  system  of  husbandry  to  be 
adopted). 

{y)  This  Precedont  is  on  the  principle  of  the  form  of  lease  known  as 
Lord  Leicester's  Lease. 
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13.  Tub  landlord  may  at  any  time  give  notice  in  writing  to     of  a  fasic 

the  tenant  requiring  him  at  the  expiration  of  four  [or  five]  years 1 

from  the  date  of  such  notice  to  adopt  the  system  of  husbandry  ]^^2^  J^^ 
described  in  olauBe  11,  and  in  such  case  the  tenant  shall  adopt  q«»«t«iant 

,  ,  *     to  adopt  f  our- 

the  same  accordingly.  coune  system. 

14.  During  the  last  four  [or  five]  years  of  the  said  term,  or  Further  con- 
I        previously  thereto  if  the  system  of  husbandry  described  in  clause  observed 

11  shall  have  become  obligatory  on  the  tenant  by  notice  as  afore-  f^S^years,  &o. 
miy  the  tenant  shall  be  bound  to  observe  the  following  condi- 
tionB  also  (that  is  to  say), 
(1.)  He  shall  consume  on  the  farm  all  hay,  straw,  chaff,  Tenant  to 

•  -  -  ,  ^        consume  xuit. 

greencrops,  turnips,  and  mangold-wurzel  (except  that  &c.,  on  fann. 
grown  in  the  last  year  of  the  said  term),  and  spread 
the  manure  over  the  lands  in  a  husbandlike  manner. 
(2.)  He  shall  not  mow  any  of  the  meadow  or  pasture  land  ^o*  to  mow 

more  timhi 

more  than  once  in  the  year,  nor  two  years  in  succes-  once,  nor  two 

yean  in  sac- 
Sion.  cession. 

(3.)  He  shall  cut  and  scour  fences  and  ditches  as  required  To  cut  fences, 
by  the  lessor  or  his  agent,  open,  drain  and  cleanse  all 
watercourses  and  drains,  and  keep  out-falls  of  water 
clear,  level  and  spread  ant  and  mole  hills,  mow  thistles, 
rushes,  and  weeds  before  seeding  time,  and  not  suffer 
Bwine,  imless  well  ringed,  to  be  upon  the  meadow  land. 
{Add  any  other  conditions  thought  necessary,) 

[Landlord's    covenants^    and   general  provisiofiSy    as    in    last 
Precedent.) 

In  witness,  &c. 

The  Schedule  above  referred  to. 


No.  XXIII. 


LEASE  of  Coal  Mines  in  Lancashire  (z).  of  coal  ionbs 

'^  INDENTTJEE,  made  the  day  of  ,  18—,   lancabhibe. 

^BTWBEN  A.  B.,  of,  &c.  {lessor)^  of  the  first  part,  and  C.  D.,  of.  Parties. 


W  For  variations,  see  Precedent  No.  VII.,  supra^  p.  57.  If  the  lease  is 
■uier  the  powers  of  the  Settled  Land  Act,  a  part  of  tne  mining  rent  must 
>  capitaliaed.    See  Precedent  No.  XXVI.,  infra. 
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OP  ooALicnnss  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (lessees),  of  the  second 

LANCAsmBE.    paxt.    WITNESSETH  and  Declahes  as  follows : — 

Lease  of  1.  In  coDsideratioii  of  the  rents  and  lessees'  covenants  herein- 

™"^®**  after  reserved  and  contained,  the  said  A,  B.  (hereinafter  called 

"  the  lessor"),  in  exercise  of  a  power  for  this  purpose  given  to 

him  by  an  indenture,  &c.  (date  and  parties),  and  of  all  other 

powers  (if  any)  him  hereunto  enabling,  hereby  appoints  and 

demises  unto  the  parties  hereto  of  the  second  part  (hereinafter 

Mines  under     called  "the  Icssees"),  All  those  mines,  beds,  veins,  and  seams 

lands  belong-  '  .  , 

ing  to  lessor,     of  coal  and  cannel  from  the  surface  down  to  and  including  the 

mine,  bed,  vein,  or  seam,  called  the mine,  as  well  opened 

as  unopened,  lying  and  being  within  and  under ;  1st,  the  lands 
situate  in  the  township  of  ,  in  the  county  of ,  contain- 
ing together acres  or  thereabout,  Cheshire  measure,  deline- 
ated and  coloured on  the  plan  annexed  to  these  presents, 

all  which  lands  (as  well  the  surface  thereof  as  the  mines  there- 
under) are  comprised  in  or  subject  to  the  uses  of  the  said  inden- 

mQderhuads      ^^^®  ^^  Settlement ;  and  secondly,  the  lands  situate  in  the  said 

not  belonging   township   of  ,  Containing  or  thereabouts,   Cheshire 

'  measure,  delineated  and  coloured on  the  said  plan,  which 

lands  as  to  the  surface  thereof  belong  to Esq.,  but  the 

above-mentioned  mines  thereunder  are  comprised  in  and  subject 
to  the  uses  of  the  said  indenture  of  settlement :  Together  with 
the  rights  and  privileges  to  be  exercised  in  connection  with  the 

fortennof       said  mines  and  premises  hereinafter  mentioned:  To  hold  the 

same  unto  the  lessees  from  the day  of ,  for  and  during 

the  term  of  forty  years  thence  next  ensuing,  Subject  to  the  pro- 
visions hereinafter  contained. 

Bights  and  Pkivileges  to  be  Exercised  or  Enjoyed 

BY  Lessees  (a). 

Grant  of  2.  It   shall  be   lawful   for  the  lessees  at  all  times  during 

lesTO^to  work  the  term  hereby  granted  to  work  and  get  the  mines  hereby  de- 
™™®®*  mised,  and  to  manufacture  and  carry  away  the  produce  thereof, 

and  for  that  purpose  and  in  connection  therewith  (but  subject  to 
the  restrictions  and  conditions  hereinafter  expressed)  to  have 
and  exercise  in,  over,  upon  or  under  the  lands,  under  which  the 
said  mines  lie,  (but  as  regards  the  lands  secondly  hereinbefore 

(a)  This  and  the  other  headings  may  be  inserted  or  omitted,  as  the 
draftsman  pleases. 
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described,  so  far  only  as  it  is  competent  for  the  lessor  to  grant  of  coal  mikes 

the  same)  all  necessary  and  proper  easements,  rights,  and  privi-    lancashibe. 

leges,  and  in  particular  to  do  all  or  any  of  the  following  things 

(namely) — 

To  sink,  make,  erect,  set  up,  and  construct  pits,  shafts,  levels,  To  sink  pits, 
airways,    waterways,    engines,    machinery,    furnaces, 
kilns,  ovens,  workmen's  cottages,  railways,  tramways, 
and  other  ways,  canals,  cuts,  wharves,  erections  and 
other  works,  and  to  use  all  existing  works  of  the  above 
description. 
To  deposit  upon  a  convenient  part  of  the  said  lands  all  coal.  To  deposit 
cannel,  and  slack  gotten  from  the  said  mines,  and  all 
earth  and  spoil  brought  to  the  surface  therewith,  and 
all  materials  used  in  the  working  thereof. 
To  appropriate  and  use  for  any  purpose  connected  with  the  To  appropriate 
working  of  the  said  mines  any  water  within  the  said 
lands,  and  make  and  construct  reservoirs  and  ponds  for 
collecting  such  water,  but  so  that  in  the  exercise  of 
this  privilege  the  lessees  shall  not  deprive  any  house, 
mill,  or  watering  place   for  cattle,   of  a  reasonable 
quantity  of  water  as  before  accustomed,  and  do  not  in 
any  manner  foul,  impregnate,  or  otherwise  deteriorate 
any  springs  or  streams  of  water,  so  as  to  render  the 
same  useless  and  unprofitable. 
To  get  and  dig  clay,  gravel,  sandstone,  and  slate  from  the  To  get  day, 
said  lands,  and  bum  clay  into  bricks  for  the  purposes  building, 
of  the  works  hereby  authorized,  but  not  for  sale. 

3.  No  pit  or  shaft  shall  be  sunk,  and  no  building  or  thing  Restrictions'as 
erected  or  set  up,  and  no  other  surface  operation  carried  on  by  surface  works, 
virtue  of  the  liberties  and  privileges  above  granted  in  or  upon  the 

demesne  lands  of house  or  any  part  thereof,  nor  (without 

the  lessors'  consent)  upon  the  site  of  any  house  or  building,  or 
any  courtyard,  fold,  garden  or  orchard  attached  or  belonging  to 
any  house  or  building,  nor  shall  any  land  be  taken  or  occupied  for 
any  surface  operation,  if  the  same  shall  be  required  for  work- 
ing any  mines  of  the  lessor  not  included  in  this  lease,  or  for  the 
purpose  of  any  of  the  works  connected  with  such  mines,  and 
any  other  land  not  so  required  shall  be  suitable  and  convenient 
and  equally  available  for  such  surface  operations. 

4.  No  coke  ovens  shall  be  erected  or  set  up  in  such  a  position  ^^®  ^®SSek 

own  smoke. 
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OFOOAXIONES 

IN 

LANCASHIBE. 


Notice  to  be 
given  before 
entering  on 
lands,  and 
lessor  to  be  at 
liberty  to 
object  to  pro- 
posed site. 


Lessees  may 
remove 
movable 
machinery, 
&c.,  witmn  six 
months  after 
end  of  lease. 


that  any  damage  or  inconyenienoe  may  thereby  arise  to  existing 
buildings,  and  all  coke  ovens  shall  (as  far  as  is  reasonably 
practicable)  consume  their  own  smoke. 

5.  Before  taking  any  land  for  surface  operations,  the  lessees 
shall  give  to  the  lessor  or  his  agent  one  calendar  month's  pre- 
vious notice  in  writing,  and  shall  also  give  a  similar  notice  to 
the  tenants  or  occupiers  of  the  land  proposed  to  be  taken,  or 
leave  such  notice  at  their  respective  usual  places  of  abode,  and 
every  such  notice  shall  properly  and  correctly  specify  by  name  or 
other  sufficient  designation  and  by  quantity  the  land  proposed  to 
be  taken,  and  the  purpose  for  which  the  same  is  required.  The 
lessor  or  his  agent  may  at  any  time  within  one  calendar  month 
from  the  receipt  of  such  notice  state  his  objections  (if  any)  to 
the  proposed  site,  and  the  validity  of  such  objections  shall  be 
determined  by  arbitration  (6). 

6.  The  lessees  may  at  any  time  or  times  within  six  calendar 
months  after  the  end  of  this  lease  carry  away  and  dispose  of  any 
coal  or  other  minerals  which  shall  have  been  raised  during  the 
said  term,  and  also  remove  all  plant,  machinery  and  utensils 
upon  or  under  the  said  lands  being  in  the  nature  of  trade  or 
tenant's  fixtures,  or  other  movable  things  of  the  lessees,  which 
the  lessor  shall  not  elect  to  purchase  under  the  provision  in  that 
behalf  hereinafter  contained. 


Beservations 
to  lessor. 

Liberty  for 
lessor  to  work 
other  mines 
and  to  use  the 
works  of  the 
demised  mines 
for  that 
purpose. 


Rights  reserved  to  Lessor. 

7.  The  following  rights,  liberties  and  privileges  are  re- 
served to  the  lessor  out  of  this  demise  (that  is  to  say), 
Liberty  for  him,  and  any  lessee  or  other  person  authorized  by 
him  in  that  behalf,  to  enter  into  and  upon  the  above-mentioned 
lands  or  any  of  them,  and  to  search  for,  dig,  work,  and  get  all  or 
any  of  the  mines  and  minerals  and  other  substances  under  the 
said  lands  which  are  not  included  in  this  lease,  and  for  the  pur- 
poses aforesaid  to  sink,  make,  erect,  and  use  such  pits,  shafts, 
levels,  drains,  watercourses,  reservoirs,  tunnels,  buildings, 
engines,  machinery,  canals,  railways,  waggonways,  and  other 
ways,  works  and  conveniences  upon,  through,  or  under  the  said 
lands,  and  the  mines  hereby  demised,  and  the  workings  of  the 

{b)  See  the  clauses  as  to  the  selection  of  sites  for  surfaoe  operations  in 
the  next  Precedent ,  which  may  be  substituted  (if  desired)  for  those  in  the 
text. 
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lessees  under  these  presents  as  shall  be  necessary  or  expedient :  of  coal  iones 

AsD  also  for  the  pxtrposes  aforesaid  to  use  any  existing  pits  or    lancashibb. 

shafts  and  other  ^works  in  and  upon  the  said  lands  not  required 

l)ytb.e  lessees  for   the  purpose  of  the  mines  hereby  demised: 

A5B  also  to  n&e  in  common  with  the  lessees  any  canals,  rail- 

'ways,  waggonways,  and  other  ways  now  existing,  or  which  may 

hereafter  he  made  hy  the  lessees  under  the  authority  of  these 

presents,   and   to   cross  or  intersect  any  such  last-mentioned 

caDaLs,  railways,  waggonways,  or  other  ways,  with  or  by  any 

canalB,  railways,  waggonways,  or  other  ways  to  be  made  under 

the  liberties  and  powers  hereby  reserved:   Provided  always  But  in  so  doing 

ix    .    Ml  -1  i*ij  1         ••I  1111  not  to  interfere 

that  the  said   reserved  rights  and  privileges   shall  be  exer-  with  exercise 
cised   and    enjoyed    in    such   maimer  as   not  to    hinder   or  priiS^S*, 
interfere  with  the  rights  and  privileges  of  the  lessees  under 
these   presents:    Provided    also  that  if    the  lessor  or  any  and  to  con- 
person  authorized  by  him  as  aforesaid  shall  use  any  canal,  rail-  expense  of 
way,  waggonway,  or  other  way  in  common  with  the  lessees  repi^amais 
under  the  said  reserved  liberty  in  that  behalf,  the  lessor  or  rajiways,  &c. 

•^  '  used  m  com- 

other  the  person  usmg  the  same  as  aforesaid  shall  pay  and  mon«  and  to 

>•!•  ••         3  p  *  J*  cii  It  t         •         com  uon  Bftte 

oontnbute  a  just  and  fair  proportion  of  the  expense  of  keeping  lessee  for 
the  same  in  repair  and  working  order,  the  amount  of  such  pro-  -^^ci^^of 
portion  to  be  settled  in  case  of  dispute  by  arbitration  :  Provided  swerved 

*  .  ,  privileges. 

ALSO  that  fair  and  proper  compensation  shall  be  paid  by  the 
lessor  or  other  the  persons  for  the  time  being  exercising  the 
Baid  excepted  and  reserved  rights  and  privileges,  to  the  lessees 
for  all  loss,  damage,  or  injury  which  they  may  sustain  or  be  put 
into  by  reason  or  in  consequence  of  the  exercise  thereof,  the 
amoimt  of  such  compensation  to  be  settled  in  case  of  difference 
by  arbitration. 

Bents  reserved  by  this  Lease. 

8.  The  certain  yearly  rent  of  £ shall  be  paid  by  the  Certain  yearly 

lessees  to  the  lessor  for  and  in  respect  of  the  mines  and  pre-  ^^ 

mises  hereby  demised,  by  equal  half-yearly  payments  on  the 

day  of ,  and  the day  of in  every  year,  the  first 

half-yearly  payment  to  be  considered  as  having  become  due  on 

the day  of .     For  and  in  respect  of  which  certain 

yearly  rent  of  £ ,  the  lessees  may  in  every  year  of  this 

demise  work  and  get  from  or  out  of  the  said  demised  mines  and 
premises  such  a  quantity  of  coal  and  cannel  as  at  the  rates 
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OF  COAL  MINES  hereinafter  mentioned  would  yield  or  pay  for  that  year  footage 

LANCASHiEE.    TQiiiB  equal  in  amount  to  the  said  certain  yearly  rent  of  £ ;. 

But  the  said  certain  rent  shall  always  be  paid,  whether  such 
quantity  shall  in  fact  be  gotten  or  not. 
Footage  rentg.  9.  The  following  footage  rents  shall  be  paid  by  the  lessees  to 
the  lessor  for  and  in  respect  of  all  coal  and  cannel  gotten  from 
or  out  of  the  said  demised  mines  and  premises  over  and  above 
the  quantity  which  the  lessees  are  hereinbefore  authorized  to 

work  and  get  in  respect  of  the  said  certain  yearly  rent  of  £ 

(that  is  to  say) ;  The  rent  of  £ for  every  Cheshire  acre  of 

one  foot  in  thickness  (meaning  by  the  term  "  Cheshire  acre  "  an 
acre  reckoned  after  the  accustomed  measure  of  8  yards  to  the 
perch  or  pole),  and  so  in  proportion  for  a  greater  or  less 
quantity  than  an  acre,  and  for  a  greater  or  less  thickness  than 
one  foot,  of  coal  and  cannel  gotten  from  or  out  of  the  mines 

called  the Mine  and  the Mine  respectively,  or  either 

of  them ;  the  rent  or  sum  of  £ for  every  Cheshire  acre  of 

one  foot  in  thickness,  and   so   in  proportion  as  aforesaid,  of 

coal  and  cannel  gotten  from  or  out  of  the  mines  called  the 

Mine  and  the Mine  respectively,  or  either  of  them ;  and 

the  rent  or  sum  of  £ for  every  Cheshire  acre  of  one  foot  in 

thickness,  and  so  in  proportion  as  aforesaid,  of  coal  and  cannel 
gotten  from  or  out  of  the  other  mines  hereby  demised  or  any  of 
them.  The  said  footage  rents  to  be  paid  by  half-yearly  pay- 
ments on  the day  of and  the  day  of  in 

each  year  for  and  in  respect  of  the  coal  and  cannel  gotten  during 

Provision  for    the  then  preceding  half-year.     Provided  always  that  if  in  any 

^^^work-     7^^  o^  ^^®  ^^^  ^®^^°^  ^^^  lessees  shall  not  work  and  get  from 

iSS  ten°^*^^  or  out  of  the  said  demised  mines  and  premises  such  a  quantity 

of  coal  or  cannel  as  at  the  rates  above  mentioned  would  produce 

or  yield  footage  rents  equal  in  amount  to  the  said  certain  rent  of 

£ ,  then,  and  as  often  as  the  same  shall  happen,  the  lessees 

may,  during  the  next  ten  years  of  the  said  term,  or  any  of  them, 

but  not  afterwards,  work  and  get  from  or  out  of  the  said  demised 

mines  and  premises  such  quantity  of  coal  and  cannel  as  shall  be 

required  to  make  up  such  deficiency  without  paying  any  rent  for 

the  same  other  than  the  said  certain  rent. 

Abatement  to        10.  A  DEDUCTION  or  abatement  shall  be  made  in  making  or 

coal  left  to       taking  the  yearly  calculation  or  admeasurement  for  the  purpose 

ing^&c!*'^^'  of  ascertaining  the  footage  rents  payable  for  the  then  preceding 
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year  for  and  on  account  of  all  ooal  left  for  the  support  of  build-  of  coal  kines 

ings  under  the  covenant  in  that  behalf  hereinafter  contained,  or   lancashibb. 

for  faulty,  thin,  or  bad  coal,  or  for  protection  against  water,  but 

no  such  deduction  or  abatement  shall  be  made  for  or  on  account 

of  any  pillars,  walls,  or  ranges  which  may  be  left  in  the  said 

nunoB  otherwise  than  for  the  support  of  buildings,  or  for  faulty, 

tiiin,  or  had  coal,  or  for  protection  against  water  as  aforesaid, 

hut  all  such  pillars,  walls,  or  ranges  other  than  as  aforesaid, 

Gikall  be  paid  for  in  like  manner  as  if  the  coal  constituting  the 

same  had  been  actually  gotten  from  or  out  of  the  said  demised 

mines. 

11.  The  further  yearly  rent  of  £ shall  be  paid  by  the  Surface  rent. 

lessees  to  the  lessor  for  or  in  respect  of  every  Cheshire  acre  of 
land  belonging  to  the  lessor,  the  surface  whereof  shall  be  occu- 
pied or  used  by  the  lessees  for  any  of  the  purposes  of  this 
demise,  and  so  in  proportion  for  any  less  quantity  than  an 
acre,  the  said  surface  rent  to  be  paid  by  equal  half-yearly 

payments  on  the  same  days  as  the  said  certain  rent  of  £ is 

hereinbefore  made  payable,  and  the  first  half-yearly  payment 
thereof  to  be  made  on  such  of  the  said  days  as  shall  happen  next 
after  such  occupation  or  use  shall  commence,  and  the  last  half- 
yearly  payment  thereof  to  be  made  on  such  of  the  said  days  as 
shall  happen   next  after   such   occupation   or  use  shall  have 
ceased,  and  the  land  shall  have  been  restored  and  rendered  fit 
for  cultivation  again,  and  in  case  any  difference  of  opinion  shall 
arise  as  to  what  ought  to  be  considered  the  occupation  or  use  of 
the  surface  of  any  land  for  the  purpose  aforesaid,  or  as  to  the 
day  on  which  such  occupation  or  use  shall  have  commenced,  or 
as  to  the  amount  of  rent  payable  under  the  reservation  afore- 
said, the  matter  in  difference  shall  be  settled  by  arbitration : 
PiU)ViDED  ALWAYS  that  uo  such  rent  shall  be  paid  or  demanded 
in  respect  of  any  spoil  banks  or  roads  or  ways  now  in  existence 
and  not  used  by  the  lessees. 

The  Lessees'  Covenants. 
12.  The  lessees  hereby  jointly  and  severally  covenant  with  Covenants  by 
the  lessor  to  pay  the  rents  reserved  by  this  lease  at  the  times  J^^  *°  ^*^ 
ftnd  in  the  manner  above  appointed  in  that  behalf,  and  also  to 
observe  and  perform  the  provisions  hereinafter  contained,  which 
^  or  ought  on  their  parts  to  be  observed  and  performed. 
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OF  ooAL  MINKS       13.  In  additioii  to  the  rents  hereby  reserved,  the  lessees  shall 
LANOASHiBE.    "poj  BJid  dlsohaTge  all  taxes,  rates,  assessments,  and  impositions 
To  pay  rates     whatsoever  which  shall  from  time  to  time  be  charged,  assessed, 
and  taxes.        ^j,  Juaposed  upon  the  said  demised  premises  or  any  part  thereof, 
or  upon  the  owner  or  occupiers  thereof  by  authority  of  parliament 
or  otherwise,  except  the  landlord's  property  tax. 
To  work  with-       14.  The  LESSEES  shall,  during  the  continuance  of  this  demise, 
Bion,  &c.  work  and  get  the  mines  hereby  demised  in  a  skilful  and  work- 

manlike manner,  according  to  the  most  approved  practice  of 
mining  in  the  district,  and  as  to  each  and  every  of  the  mines 
when  opened  without  voluntary  intermission,  and  shall  keep  all 
the  pits  and  shafts,  machinery  and  works  belonging  to  and  used 
in  connection  with  the  said  mines  in  good  repair,  working  order 
and  condition. 
To  fence  off  15,  The  LESSEES  shall  and  at  all  times  durins:  the  continuance 

pits  &c« 

of  this  demise,  effectually  fence  off  and  keep  fenced  off  from  the 
adjoining  lands  with  good  and  substantial  rails  and  posts  aU  the 
pits,  shafts,  and  banking  room,  roads,  railways,  canals,  reser- 
voirs, clay  pits,  and  other  places  and  conveniences  made  or  used 
for  working  and  carrying  on  the  mines  hereby  demised,  and 
maintain  sufficient  roads,  gates,  stiles,  and  fences  for  the  con- 
venient occupation  of  such  lands,  and  for  the  passing  and  re- 
passing by  the  lessor  and  his  tenants,  agents,  and  servants,  and 
others  on  foot,  and  with  horses,  carts,  carriages,  and  cattle  to 
and  from  the  said  lands,  for  all  purposes  whatsoever. 
Not  to  work  16.  The  LESSEES  shall  not  work  the  mines  hereby  demised 

distance  of       within  the  distance  of  fifty  yards  from  the fault  except  in 

any^  biul^ngs.  l^^cls  and  narrow  workings  for  the  purpose  of  ascertaining  its 
true  direction,  and  shall  not  work  the  mines  under  and  adjacent 
to  any  building  now  standing,  or  which  may  hereafter  be  erected 
on  the  said  lands  or  any  part  thereof,  without  giving  to  the 
lessor  or  his  agent  one  calendar  month's  previous  notice  in 
writing  :  And  the  lessor  or  his  agent  may,  at  any  time  within 
one  calendar  month  after  the  receipt  of  such  notice,  mark  out 
what  coal  shall  be  left  as  a  support  for  such  bidlding,  and  the 
lessees  shall  leave  such  coal  accordingly :  And  if  the  lessor  or 
his  agent  shall  omit  to  mark  out  or  to  cause  to  bo  marked  out 
what  coal  shall  be  left  as  aforesaid  for  the  space  of  one  calendar 
month  after  the  receipt  of  such  notice,  the  lessees  shall  leave  so 
much  coal  as  shall  be  sufficient  to  support  the  said  building  and 


! 
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protect  the  samo  from  all  damage  and  injury  whatsoever  by  op  coal  xhtes 
reason  of  working  the  said  mines :  And  if  the  lessees  shall  lancabhibe. 
neglect  or  omit  to  leave  a  suflScient  support  for  such  building, 
and  any  damage  or  injury  shall  be  thereby  occasioned  to  such 
building,  then  and  in  such  case  the  lessees  shall  pay  to  the 
lessor,  or  other  the  person  or  persons  entitled  to  or  interested  in 
such  building,  full  and  adequate  compensation  for  the  damage 
or  injury  to  be  done  thereto  as  aforescdd,  the  amount  thereof  to 
be  settled  in  case  of  dispute  by  arbitration  (c), 

17.  Thb  lessees  shall  on  or  before  the day  of  in  To  account 

every  year  during  the  continuance  of  this  demise,  and  before  the  with"  traant. 
end  of  six  calendar  months  from  and  after  the  determination  done*&cf^ 
thereof,  account  with  the  tenants  and  occupiers  of  any  part  of 
the  lands,  within  or  under  which  the  said  mines  and  beds  of 
ooal  and  cannel  shall  be  gotten,  and  also  with  all  persons  who 
may  be  injured  by  the  working  and  getting  of  such  mines,  or  in 
anywise  relating  thereto,  and  pay  to  them  full  compensation  for 
all  damage  or  injury  done  or  occasioned  through  or  by  means  or 
in  consequence  of  the  exercise  of  any  of  the  liberties  and  privi- 
leges hereby  granted,  and  shall  indemnify  and  save  harmless 
the  lessor  therefrom,  the  amount  of  such  compensation  to  be 
settled  in  case  of  difference  by  arbitration. 

18.  The  lessees  shall  within  one  calendar  month  after  each  To  make 
of  the  half-yearly  days  hereby  appointed  for  payment  of  rent  haif-yeariy. 
make  an  exact  map  and  admeasurement  in  acres,  roods,  perches, 
and  yards  of  the  gettings  of  the  mines  hereby  demised  during 
the  preceding  half-year,   such  admeasurement  to  be  taken  as 

land  measure  of  yards  to  the  perch  or  pole,  and  to  include 

all  pillars,  walls,  and  ranges  which  may  be  left  as  aforesaid,  and 
to  particularise  the  quantities  and  thickness  of  each  mine  sepa- 
rately, or  B&  near  as  may  be,  and  such  map' to  be  on  a  scale  of 
thirty  yards  to  the  inch :  And  every  such  map  and  admeasure- 
ment shall  be  open  at  all  times  to  the  inspection  of  the  lessor  or 
his  agent,  who  may  make  copies  thereof. 

19.  The  lessees  shall  at  or  before  the  expiration  of  the  said  To  restore 

lands  to 
(c)  The  rule  of  law  that  where  the  property  in  the  soil  and  in  the 
minerals  belongs  to  different  persons  the  mine  owner  must  not  work  the 
inines  so  as  to  let  down  the  surface,  does  not  apply  between  a  lessor  and 
lessee  of  mines.  The  rights  of  the  parties  under  such  a  lease  must  depend 
on  the  terms  of  the  contract.  Eaden  v.  JefPcock,  L.  B.  7  Exch.  379.  It 
is  therefore  proper  to  make  express  provision  for  protection  to  the  soil  and 
bnildings  thereon,  when  intended. 
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OP  COAL  JONES  term  cause  to  be  restored  to  their  original  or  natural  level,  state, 
LA.NCABHIBE.  aucL  conditiou,  and  fit  for  agricultural  occupation  all  such  parts  of 
original  state  the  lands  as  shall  have  been  appropriated  and  used  for  any  of  the 
orpay^for^**^'  purposes  of  this  demise  :  And  if  any  land  shall  be  permanently 
land,  which      damsired  or  interfered  with,  so  that  the  same  cannot  be  restored 

cannot  be  so  °        ,  ' 

restored.  as  aforesaid,  the  lessee  shall  pay  to  the  lessor  at  the  end  or  sooner 

determination  of  that  lease  the  sum  of  £ for  every  statute 

acre  of  such  land,  and  so  in  proportion  for  any  less  quantity  than 
an  acre. 

To  deliver  up        20.  Thk  lesskes  shall,  at  the  expiration  or  sooner  determina- 

mines  and  ,  ,  , 

works  in  good  tion  of  the  term,  deliver  up  to  the  lessor  in  good  repair,  order,  and 

condition  at  i«  j»i»  tit'ij*  j  j.*  i»"L*i       ± 

end  of  term,     working  condition,  all  buildings  and  erections  of  bnck,  stone,  or 
slate  standing  and  being  on  the  lands,  and  all  pits,  shafts,  water- 
gates,  airgates,  and  levels  belonging  to  the  said  mines,  except 
pits,  shafts,  or  other  works  which  shall  have  been  abandoned  or 
disused  in  the  ordinary  and  fair  course  of  working  of  the  said 
mines,  and  all  such  other  works  and  things  belonging  to  the 
said  mines  as  are  not  in  the  nature  of  tenants'  or  trade  fixtures 
removable  by  the  lessees,  and  also  all  such  articles  and  things 
(if  any)  as  the  lessor  shall  elect  to  purchase  under  the  power 
hereinafter  given  to  him  in  that  behaK. 
Lessor  to  be  at      21.  The  LESSOR  and  his  agents,  servants,  and  workmen  shall  be 
descend  shafts  ^^  liberty  at  all  reasonable  times  during  the  said  term  to  descend 
J^^^'         any  pits  or  shafts  of  the  lessees  into  the  mines  hereby  demised 
for  the  purpose  of  examining  the  condition  thereof,  and  of  the 
works  belonging  thereto :  And  the  lessees  with  proper  persons 
employed  by  them  and  acquainted  with  the  workings  of  the  said 
mines  shall  effectually  assist  the  lessor  or  other  the  persons 
aforesaid  in  descending  into  the  said  mines,  and  in  returning  to 
the  surface,  and  shall  allow  him  or  them  the  use  of  all  necessary 
and  proper  machinery  and  plant  for  that  purpose. 
Not  to  assign,       22.  The  LESSEES  shall  uot  assign  or  underlet  the  mines  and 
license  of         premises  hereby  demised,  or  any  part  thereof,  to  any  person  or 
hSenoJtobe  P^rBons  whomsoever,  without  the  consent  in  writing  of  the  lessor 
unreasonably    for  that  purpose  first  had  and  obtained,  unless  such  consent  shall 
be  unreasonably  withheld,  and  if  any  question  shall  arise  as  to 
whether  the  consent  is  or  is  not  unreasonably  withheld  the  same 
shall  be  settled  by  arbitration  (d). 

(d)  See  Treloar  i\  Bigge,  L.  B.  9Exch.  151. 
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The  Lessor's  Covenant.  oFooALuunsa 

23.  The  lsssok  [or  the  said  A.  B.  (e)]  hereby  covenants - 

with  the  lessees  that  they  paying  the  rents  hereby  reserved,  and  covenant, 
obaervinff  and  performinff  the  covenants  and  provisions  herein  For  quiet 

or  o  r  enjoyment  by 

oontainedy  and  on  their  parts  to  be  observed  and  performed,  lessees. 

shall  peaceably  and  quietly  hold  and   enjoy  the  mines  and 

pienuaeB  hereby   demised  for  and    during   the   term  hereby 

granted,  without  any  lawful  interruption  from  or  by  the  lessor 

[or  the  said  A.  B.  (^)],  or  any  person  rightfully  claiming  from 

or  under  him. 

General  Provisions.  General  pro- 

Yiaions. 

24.  If  the  rents  hereby  reserved,  or  any  of  them,  or  any  part  Power  of 
thereof  respectively,  shall  be  behind  or  unpaid  for  the  space  of 
twenty-eight  days  next  after  any  of  the  days  whereon  the  same 
ought  to  be  paid,  then  and  so  often  as  the  case  shall  happen, 
the  lessor  may  enter  into  and  upon  the  mines  and  premises 
hereby  demised,  or  any  lands  which  shall  for  the  time  being  be 
posseesed  or  occupied  by  the  lessees  for  the  purposes  of  these 
presents,  and  may  distrain  all  or  any  of  the  coal,  cannel,  horses, 
engines,  machines,  tools,  implements,  matters,  and  things  which 
fihall  be  found  in  or  upon  the  same  premises,  and  the  same  may 
take,  lead,  and  drive,  carry  away,  and  impound,  and  in  pound 
detain  and  keep,  or  otherwise  may  demean  therein  according  to 
law,  untn  the  rent  which  shall  be  then  due,  and  all  costs  and 
expenses  occasioned  by  the  non-payment  thereof,  shall  be  fully 
paid  and  satisfied. 

25.  If  the  rents  hereby  reserved,  or  any  of  them,  or  any  part  Power  of  re- 
ihereof  respectively,  shall  be  behind  or  unpaid  for  the  space  of 
sixty  days  next  after  any  of  the  days  whereon  the  same  ought 
to  be  paid  as  aforesaid,  whether  the  same  shall  have  been  legaUy 
demanded  or  not,  or  if  the  lessees  shall  commit  any  breach  of 
the  covenants  and  conditions  contained  in  this  lease  and  on  their 
parts  to  be  observed  and  performed,  or  any  of  them,  then  and  in 
any  such  case  it  shall  be  lawful  for  the  lessor  at  any  time  there- 
in, and  although  he  may  not  have  taken  advantage  of  some 

(e)  See  p.  56,  note  (/). 
VOL.  II.  1 
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Power  of 
lessees  to 
determine 
lease  if  mines 
become  un- 
workable. 


Lease  to 
determine  if 
mines  are 
worked  oat. 


Power  to  lessor 
to  purchase 
pkmt,  &o.,  at 
end  of  term. 


previous  default  of  a  like  nature,  into  and  upon  the  mines  and 
premises  hereby  demised,  or  any  part  thereof,  in  the  name  of  the 
whole  to  re-enter,  and  the  same  to  have  again,  re-possess,  and 
enjoy,  as  of  his  former  estate. 

26.  If  at  any  time  during  the  continuance  of  this  demise  the 
mines  hereby  demised  shall  become  unworkable  by  reason  of  any 
large  outbreak  of  water  not  caused  by  improper  working  or  by 
any  default  of  the  lessees,  then  and  in  such  case  the  lessees  may 

determine  the  lease  on  the day  of in  any  year  of  the 

term  hereby  granted  by  giving  to  the  lessor  twelve  calendar 
months'  notice  in  writing  to  that  effect,  but  without  prejudice  to 
the  rights  and  remedies  of  the  lessor,  under  or  by  virtue  of  these 
presents,  for  the  recovery  of  any  rent  which  may  then  remain 
xmpaid,  or  in  respect  of  any  breach  which  may  have  been  com- 
mitted of  any  of  the  covenants  herein  contained  on  the  part  of 
the  lessees. 

27.  If  all  the  mines,  seams,  beds,  or  veins  of  coal  and 
cannel  hereby  demised  and  getable  to  profit  shall  be  wholly 
exhausted  before  the  expiration  of  the  term  hereby  granted 
therein,  then  this  lease  shall  thereupon  cease  and  determine  as  if 
the  same  had  expired  by  effluxion  of  time,  but  without  prejudice 
to  the  rights  and  remedies  of  the  lessor  for  the  recovery  of  any 
rent  then  remaining  unpaid,  or  in  respect  of  any  breach  which 
may  have  been  committed  of  any  of  the  covenants  herein  con- 
tained on  the  lessees'  part. 

28.  If  at  the  end  or  sooner  determination  of  this  demise  the 
lessor  shall  be  desirous  of  purchasing  all  or  any  of  the  movable 
machinery,  plant,  articles,  and  things  in,  upon,  or  under  the  said 
lands,  or  any  part  thereof,  and  used  or  employed  in  connection 
with  the  mines  hereby  demised  (including  all  things  in  the 
nature  of  fixtures  removable  by  the  lessees  during  the  continu- 
ance of  this  lease),  and  shall  signify  such  his  desire  by  notice  in 
writing  to  the  lessees  six  calendar  months  at  least  before  the  ex- 
piration or  sooner  determination  of  the  said  term  (unless  the  said 
term  shall  be  determined  under  the  power  of  re-entry  hereinbefore 
contained,  in  which  case  the  notice  may  be  given  at  any  time 
within  six  calendar  months  after  such  determination  of  the  said 
term)  then  and  in  such  case  the  articles  and  things  specified  in 
such  notice  shall  be  left  by  the  lessees  and  be  taken  by  the  lessor 
at  a  valuation  to  be  made  thereof,  in  case  of  any  difference  or 
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dispate  between  the  parties  as  to  their  value,  in  the  manner  or  goal  xnTEs 
hereinafter  proTided,  and  the  amount  of  such  valuation,  when  lakoabhibe. 
ascertained  or  settled,  shall  be  paid  to  the  lessees  within  three 
calendar  months  next  after  such  valuation  shall  have  been  agreed 
upon  and  delivered  to  the  parties,  together  with  interest  thereon 
after  the  rate  of  £4  per  cent,  per  annum  from  the  time  of  such 
dehvery  thereof. 

29.  If  any  dispute  or  difference  shall  arise  between  the  lessor  Arbitration 
and  the  lessees  concerning  the  value  of  the  articles  and  things 
which  the  lessor  shall  elect  to  take  or  retain  as  aforesaid,  or  the 
amount  to  be  paid  by  the  lessor  in  respect  thereof,  or  touching 
or  concerning  any  other  matter  or  thing  which  it  is  hereby  pro- 
vided shall  be  settled  by  arbitration,  or  touching  any  clause, 
matter,  or  thing  whatsoever  herein  contained,  or  the  operation  or 
construction  thereof,  or  any  matter  or  thing  in  any  way  connected 
with  these  presents,  or  the  rights,  duties,  or  liabilities  of  either 
party  under  or  in  connection  with  these  presents,  then  and  in 
every  such  case  the  dispute  or  difference  shall  be  referred  to  two 
arbitrators,  one  to  be  appointed  by  each  party  in  difference,  and 
in  case  of  their  disagreement  then  to  an  umpire,  to  be  chosen  by 
the  arbitrators  before  entering  on  the  consideration  of  the 
matters  referred  to  them ;  and  the  arbitrators  or  their  umpire 
shall  have  power  to  determine  by  whom  the  costs  of  the  arbi- 
tration ought  to  be  borne :  And  every  such  reference  shall  be 
deemed  an  arbitration  within  the  Common  Law  Procedure  Act, 
1854,  and  this  submission  to  reference  may  be  made  a  rule  of  Her 
Majesty's  High  Court  of  Justice  at  the  instance  of  either  party  (a) . 

(a)  An  arbitration  clause  does  not  altogether  oust  the  jurisdiction  of  the  When  there  is 
oroinary  Courts  of  law  (Cooke  r.  Cooke,  L.  R.  4  Eq.  77  ;  Witt  v.  Corcoran,  an  arbitration 
8  Ch.  476,  n.);  but  it  is  provided  by  sect.  11  of  the  Common  Law  Procedure  claiiaej  and 
Act,  1854,  that  if  an  action  is  brought  in  respect  of  any  matter  agreed  to  w^]2^ 
bo  referred,  the  Court  may  stay  the  action,  upon  being  satisfied  that  no  resp^  of 
sufficient  reason  exists  why  the  matter  cannot  and  ought  not  to  be  referred  matter  agreed 
to  arbitration  according  to  the  agreement,  and  this  power  will  in  general  to  be  referred, 
be  acted  on.     See  WiUesford  v,  Watson,  L.  E.  14  Eq.  572;  Eussell  r.  Court  may  stay 
Buaeell,  14  Ch.  D.  471.  proceedmgs. 

A  general  agreement  to  refer  to  arbitration  cannot  be  revoked  (Piercy  v.  Authority  of 
Young,  14  Ch.  1).  200),  but  either  party  may,  after  appointing  an  arbitrator,  arbitrator 
revoke  that  appointment,  unless  the  submission  to  arbitration  contains  an  revocable, 
agreement  that  the  submission  shall  be  made  a  rule  of  Court.    3  &  4  W.  4,  unless  agree- 
c.  42,  8.  39 ;  Rouse  v,  Meyer,  L.  R.  6  C.  P.  212.    WTiereone  of  the  parties  ™bmiMfon 
failed  to  appoint  an  arbitrator,  and  the  other,  by  virtue  of  sect.  13  of  the  provides  that 
Common  !Law  Proceduro  Act,  1854,  appointed  his  arbitrator  to  act  as  sole  it  shall  be 
arbitrator,  it  waa  held  that  the  authority  of  such  arbitrator  might  be  made  a  rule  of 
revoked  by  either  party.    Praser  v.  Ehrensperger,  12  Q.  B.  D.  310.  Court 
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OP  COAL  uncBB  .    30,  Every  noticb  hereby  required  or  authorized  to  be  given 

LANCASHIRE,    to  the  lessop  may  be  either  given  to  him  personally  or  left  at  his 

Notices,  how     usual  01  last  knowu  place  of  abode  in  England  or  Wales,  or 

to  be  given,      ^^y  y^  given  to  such  agent  or  other  person  or  in  such  manner 

as  the  lessor  may  from  time  to  time  direct ;  and  every  notice 

hereby  required  or  authorized  to  be  given  to  the  lessees  may  be 

given  to  them  or  either  of  them  personally,  or  left  at  their  office 

or  counting-house  for  carrying  on  the  business  of  their  works 

under  these  presents. 

Meaning  of  31.  Where  the  coutext  allows,  the  expressions  "  the  lessor  '* 

**le88or  *  and  .  . 

*' lessees.*'        and '*  the  lessees,"  used  in  these  presents,  include,  besides  the 
said  A.  B.,  his  successors  in  title  [or  heirs]  and  assigns,  and 
besides  the  parties  hereto  of  the  second  part,  their  executors, 
administrators,  and  assigns. 
In  witness,  &c. 


No.  XXIV. 


OP  GOAL  AND  LEASE  of  MiNBS  of  Coal,  Ironstone,  «n^  Fireclay  in 

iBON  imnss  IN  Northumberland  (/) . 


N0BTHT7MBEB- 
LAND. 


-  THIS  INDENTURE,  made  the day  of ,  18—,  Be- 

Parties.  TWEEN  A.  B.,  of,  &c.  {lessor)^  of  the  one  part,  and  0.  D.,  of,  &c., 

E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  {lessees)^  of  the  other  part, 
WITNESSETH  and  Declares  as  follows  :— 

Leaseof  mines.  1.  In  consideration  of  the  rents  and  lessees'  covenants  herein- 
after reserved  and  contained,  the  said  A.  B.  (hereinafter  called 
"  the  lessor ")  hereby  demises  [or  in  exercise,  &c.,  hereby 
appoints  and  demises]  imto  the  parties  hereto  of  the  second 
part  (hereinafter  called  "  the  lessees"),  All  those  mines,  beds, 
veins,  and  seams  of  coal,  ironstone,  and  fireclay,  as  well  opened 
as  unopened,  lying,  or  being  in  or  under  the  lands  situate  in 

the  parish  of ,  in  the  county  of  Northumberland,  known  as 

,  which  lands  are  delineated  in  the  map  or  plan  annexed  to 

these  presents,  and  are  therein  distinguished  by  a  line  of  red 
colour  drawn  round  the  outer  boundary  thereof :  Together  with 
the  rights,  &c.  (as  in  last  Precedent^  Art,  1  to  the  end). 

(/)  This  Precedent  might  also  be  used  for  a  lease  of  mines  in  any  other 
county  where  the  practice  of  mining  is  similar. 

For  variations  where  the  lease  is  under  a  power,  &c.,  see  Precedent 
No.  VII.,  rnpra,  p.  57. 
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Lessees'  Bights  and  Privileges.  of  goal  im 

nuur  iccns  uf 

2.  It  shall  be  lawfol  for  the  lessees  at  all  times  dorinfi:  the  hobthumbkb- 

ULXD. 

said  term  to  work  the  mines  hereby  demised,  and  also  to  work  rz-— 

from  or  through  the  said  mines  by  ontstroke  or  instroke  any  work  mines 
other  mines  of  coal,  ironstone,  or  fireclay  belonging  to  or  held  tSo^in^ot 
by  the  lessees,  and  also  to  carry  over  the  surface  of  the  lands  ^djoSdM 
imder  which  the  mines  hereby  demised  lie,  the  produce  of  the  mmes. 
mines  hereby  demised  and  of  such  other  mines  as  aforesaid,  and 
to  exercise  and  enjoy,  in  and  upon  and  under  the  said  lands,  all 
easements,  rights,  and  privileges  neoessary  or  convenient  for  the 
purposes  aforesaid,  and  in  particular  to  do  all  or  any  of  the  fol- 
lowing things  (that  is  to  say) — 

To  sink,  drive,  make,  erect,  set  up,  and  construct  in,  upon,  To  ank  pits, 
over,  or  under  the  said  lands,  pits,  shafts,  outstrokes, 
instrokes,  drifts,  levels,  watercourses,  airoourses,  en- 
gines, machinery,  houses  for  the  residence  of  workmen 
and  others  employed  in  the  said  mines,  sheds,  furnaces, 
kilns,  ovens,  railroads,  tram  roads,  and  other  roads, 
erections,  and  other  works,  and  to  use  all  works  of  the 
above  description  now  existing  in  connection  with  the 
said  mines: 
To  appropriate  the  water  upon  or  within  the  said  lands,  and  To  appropriate 
to  collect  the  same  in  ponds  and  reservoirs,  or  other- 
wise, but  so  that  the  lessees  shall  not  in  exercising 
this  privilege  foul,  impregnate,  or  otherwise  deteriorate 
the  springs  or  streams  of  water  on  the  said  lands,  so 
as  to  render  them  useless  or  improfitable : 
To  use  and  appropriate  a  sufficient  part  of  the  said  lands  for  Jo  ^  ^*5? 

.  .  .  ^or  depositing 

depositing  and  heaping  thereon  the  coal,  ironstone,  mmeraiBand 
and  fireclay  to  be  raised  and  gotten  from  the  said  "^  " 
mines  hereby  demised,  and  such  other  adjoining  mines 
as  aforesaid,  and  all  the  earth,  soil,  and  other  sub- 
stances brought  to  the  surface  in  or  about  the  working 
of  the  same : 

To  convert  coal  into  coke  and  patent  fuel,  to  calcine  iron-  to  make  coke, 
stone,  and  manufacture  fireclay  into  bricks  and  other  SJnTand '^" 
articles,  whether  for  colliery  purposes,  or  for  sale,  or  °^*^®  bricks, 
otherwise : 

To  diff,  work,  and  get  common  clay  and  stone  from  the  said  To  dig  common 

®'  *  ^  "^  day,  &0,  for 
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07  cx)AL  AND  laiids,  and  to  manufacture  the  common  clay  into  bricks 

HOBTHuxBEB-  aud  tilos  for  the  purposes  of  the  collieiy  erections  and 

works  hereby  authorized,  but  not  for  sale  or  any  other 


LAlffD. 


^^y^-  purpose. 

3.  Provided  always  that  so  much  of  every  bed,  vein,  and 

seam  of  coal,  ironstone,  and  fireclay  hereby  demised  shall  remain 

Barrier  to  be     un worked  as  will  leave  within  the  limits  of  this  demise  a  barrier 

of yards  in  breadth  or  thickness  separating  the  said  mines 

hereby  demised  from  the  adjoining  mines,  and  all  outstroke  and 
Drifts  how  to    instroke  drifts  made  through  the  said  barrier  for  the  purpose  of 
working  adjoining  mines  as  aforesaid  shall  be  of  such  size  and 
in  such  situations  as  shall  have  been  previously  approved  of  by 
the  lessor  or  his  agent,  and  all  such  drifts  shall  be  so  made  as  to 
be  capable  of  being  easily  and  effectually  closed  by  f ramedams 
when  the  use  thereof  has  ceased. 
Surface  opera-      4.  PROVIDED  ALSO  that  all  surface  Operations  shall  be  carried 
be  curied  on.    on  upon  such  part  only  of  the  said  lands  as  shall  be  selected  for 
that  purpose  in  manner  following  (that  is  to  say) :  Whenever 
the  lessees  shall  require  to  occupy  or  use  any  land  for  surface 
operations,  they  shall  give  a  notice  in  writing  to  the  lessor  or  his 
agent  specifying  the  site  proposed  for  such  surface  operations. 
If  the  lessor  or  his  agent  objects  to  the  site  so  proposed,  he 
shall,  within  fourteen  days  after  receiving  such  notice,  himself 
select  a  site,  and  notify  the  same  in  writing  to  the  lessees,  and 
the  lessees  shall  be  at  liberty  at  any  time  within  fourteen  days 
after  the  selection  of  such  site  shall  have  been  made  and  notified 
to  them  as  aforesaid,  but  not  afterwards,  to  object  to  the  same  as 
being  imsuitable  df  inconvenient  for  the  purpose  for  which  the 
same  is  required,  and  to  notify  such  objection  in  writing  to  the 
lessor  or  his  agent :  And  in  case  of  such  objection  being  made 
and  notified  as  aforesaid,  the  question  whether  the  site  is  suit- 
able and  convenient  or  not  shall  be  referred  to  arbitration  under 
the  provision  in  that  behalf  hereinafter  contained. 
Plan  and  ^'  PROVIDED  ALSO  that  no  houscs  for  residence  shall  be 

amm^ente    ^^^^^^^  by  the  lessees  under  the  liberty  and  power  above  granted 


of  cottag^to    for  that  purpose  until  the  plan,  accommodation,  and  sanitary 

lessor.  arrangements  of  such  houses  shall  have  been  submitted  to  the 

lessor  and  approved  of  by  him ;   and  in  case  a  difference  of 

opinion  on  any  of  such  points  shall  arise  between  the  lessor  and 

the  lessees  the  same  shall  be  referred  to  arbitration  under  the 
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pioyisioii  in  that  behalf  hereinafter  contained.     And  no  housefi    ofcoalakd 
fitxall  he  used  except  for  the  purpose  of  residence  of  agents,  nobthumbkb- 
xniners,  and  workmen  employed  in  or  about  the  said  mines  and        ^*^^"^' 
vorks,  and  in  particular  no  trade  of  any  sort  shall  be  carried  on 
in  any  such  houses  or  any  of  them. 

6.  {Lessees  to  be  at  liberty  to  remove  machinery y  Sfc,  at  end  qf 
teniiy  suproy  p.  106.) 

Eights  reserved  to  Lessor.  Beservatioxu 

7.  The  lessor  shall  be  at  liberty  by  himself,  his  tenants,  agents,  Ljberty'for 
and  servants  to  use  any  railroads  or  other  roads  made  and  used  lessor  to 

,  ,  use  railroads, 

by  the  lessees  over  the  said  lands  under  the  authority  of  these  &c.,  of  lessees, 
presents  without  paying  any  rent  for  the  same,  and  also  to  i^j^°L 
make,  construct,  and  use,  and  to  grant  and  demise  to  other  per-  {^SSm*  ^ 
sons  the  right  to  make,  construct,  and  use  over  the  said  lands 
any  railroads  or  other  roads  crossing  or  intersecting  the  rail- 
roads or  other  roads  of  the  lessees  :  Provided  always,  that  in 
the  exercise  of  the  rights,  Uberties,  and  privileges  hereby  reserved 
to  the  lessor,  as  little  hindrance,  obstruction,  and  damage  as 
possible  be  done  to  the  lessees,  or  to  the  exercise  by  them  of  the 
rights  and  privileges  hereby  granted  to  them:  And  fair  and  andcompen- 
proper  compensation  shall  be  paid  by  the  lessor,  or  other  the  for  au  loss,  &c. 
person  or  persons  exercising  the  said  reserved  rights  and  privi- 
leges, to  the  lessees*  for  all  loss,  damage,  or  injury  which  they 
may  sustain  or  incur  by  reason  or  in  consequence  of  the  exercise 
thereof,  the  amount  of  such  compensation  to  be  settled  in  case  of 
difference  by  arbitration. 

Eents  reserved  by  this  Lease.  Bents. 

8.  The  lessees  shall  pay  to  the  lessor  for  the  mines  hereby  Certain  rent. 
demised  the  certaiiLyearly  rent  next  hereinafter  mentioned  (that  is 

to  say),  the  yearly  rent  of  £ for  the  first  and  second  years  of 

the  term  hereby  granted,  the  yearly  rent  of  £ for  the  third 

and  fourth  years  of  the  said  term,  and  the  yearly  rent  of  £ 

for  the  remainder  of  the  said  term :  The  certain  yearly  rent 
payable  for  the  time  being  as  aforesaid  to  be  paid  by  equal  half- 
yearly  payments  on  the day  of  and  the day  of 

• in  every  year :  For  and  in  respect  of  which  certain  yearly 

rent  the  lessees  may  work  and  get  in  every  year  from  and  out  of 
the  said  mines  and  premises  such  a  quantity  of  coal  as  at  the 
rates  hereinafter  mentioned  would  produce  for  that  year  a  rent 
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equal  in  amount  to  the  said  certain  rent :  Bex  the  said  certain 
rent  shall  always  be  paid,  whether  such  quantity  shall  in  fact  be 
gotten  or  not. 

9.  The  lessees  shall  pay  to  the  lessor  the  rent  of  for 

every  ton  of  screened  coals,  and for  every  ton  of  small  coals 

(and  so  in  proportion  for  any  less  quantity)  which  shall  be  raised 
or  gotten  from  or  out  of  the  said  mines  and  .premises  in  any 
year  of  the  said  term  over  and  above  the  quantity  which  the 
lessees  are  hereinbefore  authorised  to  work  and  get  in  respect  of 
the  said  certain  rent.  Provided  always  that  if  in  any  year  the 
lessees  shall  not  raise  and  get  from  or  out  of  the  said  mines  such 
a  quantity  of  coal  as  at  the  above-mentioned  rates  would  produce 
for  that  year  the  amount  of  the  certain  rent  hereby  reserved,  then 
and  in  every  such  case  the  lessees  may  in  any  subsequent  year  or 

years  [or  during  the  next years  of  the  said  term  but  not 

afterwards]  raise  and  get  from  or  out  of  the  said  mines  and 
premises  such  a  quantity  of  coal  as  shall  be  required  to  make  up 
the  deficiency  without  paying  any  rent  for  the  same  other  than 
the  said  certain  rent :  But  the  overworkings  of  any  preceding 
year  or  years  shall  not  come  in  aid  of  or  be  applied  to  make  good 
the  deficiency  or  short  workings  in  any  subsequent  year  or  years. 

10.  The  lessees  shall  pay  to  the  lessor  the  rent  of  

for  every  ton  of  ironstone,  and  the  rent  of  for  every  ton 

of  fireclay  which  shall  be  raised  from  the  said  mines  and 
premises. 

11.  The  lessees  shall  pay  to  the  lessor  an  outstroke  rent 

of  for  every  ton  of  coal,  ironstone,  or  fireclay,  the  produce 

of  any  mines  not  hereby  demised,  which  shall  be  brought  to  the 
surface  through  or  by  means  of  the  mines  hereby  demised, 
and  the  pits  or  shafts  thereof  under  the  authority  of  these 
presents  (g), 

12.  The   lessees  shall  pay  to  the  lessor  a  wayleave  rent 

of  for  every  ton  of  coal,  ironstone,  or  fireclay,  the  produce 

of  any  mines  not  hereby  demised,  which  shall  be  led  or  carried 
over  the  surface  of  the  said  lands  or  any  part  thereof  imder  the 
authority  of  these  presents,  not  being  coal,  ironstone,  or  fireclay, 
subject  to  the  payment  of  outstroke  rent  under  the  last  preced- 
ing article  (g). 

13.  The  rents  above  reserved  (other  than  the  said  certain  rent) 

{g)  The  following  clause,  reserving  a  greater  variety  of  rents,  is  taken 
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shall  be  paid  respectively  on  the  day  of ,  and  of  coal  ahd 

day  of in  every  year,  for  and  in  respect  of  the  coal,  iron-  nobthumbee- 

stone,  and  fireclay,  raised  or  gotten  (A)  during  the  then  preceding        ''^^"^' 

half-year,  and  in  respect  of  which  the  same  shall  be  payable : 
The  said  rents  shall  be  calculated  upon  the  weights  or  quantities 
of  coal,  ironstone,  and  fireclay  respectively,  as  the  same  shall  be 
first  worked  and  gotten,  and  prior  to  screening,  washing,  or 
cleansing.     A  ton  shall  be  reckoned  at  2240  lbs. 

14.  The  lessees  may  in  each  year  have  and  retain  for  the  Lessees  may 

Tet&m  a 

usual  and  customary  purposes  of  the  colliery,  and  for  domestic  lunited 

from  a  Northumberland  mining  lease,  and  may  be  used  when  applicable 
instead  of  the  reservation  of  outstroke  and  wayleaye  rent  in  the  text : — 

11.  The  lessees  shall  also  pay  to  the  lessor  the  following 
rents,  namely — (1)  a  watercourse  or  aircourse  rent  of for  Watercourse 

1  e         "t    •  1  n       1         i-T-  J  i?  •        or  aircourse 

every  ton  of  coal,  ironstone,  or  fireclay,  the  produce  of  any  mme  rent. 
other  than  the  mines  hereby  demised  which  shall  be  drained, 
ventilated,  or  made  workable  by  means  or  with  the  aid  of  any 
outstroke  from  the  mines  hereby  demised,  whether  the  same 
coal,  ironstone,  or  fireclay  shall  be  csuried  through  such  out- 
stroke into  the  mines  hereby  demised  or  not.     (2)  An  outstroke  Outstroke 

rent  of  for  every  ton  of  coal,  ironstone,  or  fireclay  the 

produce  of  any  mines  not  hereby  demised  which  shall  be  brought 
or  carried  through  any  such  outstroke  as  aforesaid  into  the  said 
mines  hereby  demised,  whether  or  not  such  coal,  ironstone,  or 
fireclay  shall  be  brought  to  the  surface  through  or  by  means  of 
any  pit  or  shaft  made  or  used  by  the  lessees  under  the  authority 

of  these  presents.     (3)  A  shaft  rent  of  for  every  ton  of  shaft  rent. 

coal,  ironstone,  or  fireclay,  the  produce  of  any  mines  not  hereby 
demised  which  shall  be  brought  to  the  surface  through  or  by 
means  of  any  pit  or  shaft  made  or  used  by  the  lessees  under  the 

authority  of  these  presents.    And  (4)  a  wayleave  rent  of Wayieave 

for  every  ton  of  coal,  ironstone,  or  fireclay,  the  produce  of  any 
mines  not  hereby  demised  which  shall  be  led  or  carried  over  the 
surface  of  the  said  lands  or  any  part  thereof,  or  having  been 
brought  into  the  mines  hereby  demised,  shall  be  otherwise  led 
or  carried  away  by  the  lessees  under  the  authority  of  these 
presents. 

{h)  If  the  clause  in  the  last  note  is  used,  add  here  "  or  drained, 
ventilated,  or  made  workable." 


rent. 
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To  keep  books 
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oonsumption  in  the  houses  or  offices  of  the  lessees  or  their  agents 
and  workmen  for  the  time  being  employed  in  or  about  the  said 
mines  and  premises,  but  not  for  sale  or  for  any  other  purpose, 

any  quantity  not  exceeding part  of  the  whole  weights  and 

quantities  of  ooal  which  shall  be  gotten  and  raised  during  such 
year  from  the  mines  hereby  demised,  without  paying  any  rent 
for  the  same :  And  all  £reclay  raised  from  the  said  mines,  and 
used  by  the  lessees  in  or  about  the  erection,  alteration,  or  main- 
tenance of  buildings  for  colliery  purposes,  or  any  other  works 
authorized  by  these  presents,  shall  be  free  from  rent. 

15.  The  lessees  shall  also  pay  to  the  lessor  for  and  in  respect 
of  every  acre  of  land,  the  surface  whereof  shall  be  occupied  or 
used  by  the  lessees  under  the  authority  of  these  presents,  a  yearly 
rent,  double  in  amount  of  the  value  per  acre  of  the  same  lands 
for  agricultural  purposes  at  the  time  when  such  occupation  or 
use  shall  commence,  and  so  in  proportion  for  any  less  quantity 
than  an  acre,  the  said  surface  rent  to  be  paid  half-yearly  on  the 

day  of and  the day  of in  every  year,  the 

first  of  such  payments  to  be  made  on  such  of  the  said  halt-yearly 
days  as  shall  happen  next  after  such  occupation  or  use  shall  have 
commenced,  and  the  last  of  such  payments  to  be  made  on  the 
half-yearly  day  of  payment  which  shall  happen  next  after  such 
occupation  or  use  shall  have  ceased,  and  the  land  shall  have  been 
restored  and  rendered  fit  for  cultivation  again,  or  shall  have  been 
paid  for  at  the  fee  simple  value  as  provided  in  the  lessees'  cove- 
nant in  that  behalf  hereinafter  contained :  And  if  any  difference 
of  opinion  shall  arise  as  to  what  ought  to  be  considered  the 
occupation  or  use  of  the  surface  of  any  land  for  the  purposes 
aforesaid,  or  as  to  the  day  on  which  such  occupation  or  use  shall 
have  commenced,  or  as  to  whether  such  land  shall  have  been 
restored  and  rendered  fit  for  cultivation,  or  as  to  the  amount  of 
rent  payable  under  this  reservation,  the  matter  in  difference  shall 
be  settled  by  arbitration. 

The  Lessees'  Covenants. 

16.  The  lessees  jointly  and  severally  covenant  with  the 
lessor,  &c.  {to  pay  rents  and  observe  provisions  after  contained^ 
supra ^  p.  109). 

17.  {Covenant  to  pay  rates  and  taxes^  supra^  p.  110.) 

18.  The  lessees  shall  at  all  times,  during  the  said  tenUi 
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keep  or  cause  to  be  kept  at  the  office  or  countiiig-house  of  the    of  oQALiin> 

ooUieTy,  to  be  situate  m  or  oontiguous  to  some  part  of  the  said  nobtsuicbbb- 

land&y  oorrect  and  inteUigible  books  of  aooount  upon  such  plan  or        ^'^^"^' 

'ptinciple  as  is  generally  adopted  in  such  cases,  which  books  shall 

contain  accurate  entries  of  the  quantity  of   coals  and  other 

nimerals  wrought  and  brought  to  bank  from  the  mines  and 

premifiCB  hereby  demised,  and  from  any  adjoining  or  other  mines 

worked  through  the  mines  hereby  demised  as  aforesaid  (i)  with 

all  particulars  of  dates  and  other  facts  necessary  or  proper  for  con- 

Teniently  ascertaining  the  amounts  of  the  several  rents  from  time 

to  time  payable  under  these  presents :  And  also  shall  at  their 

own  expense  furnish  to  the  lessor  or  his  agent  true  and  correct 

copies  of  such  accounts,  and  of  all  bills  of  presentment  when- 

ever  thereunto  required,  and  shall,  if  required,   verify  such 

copies  by  the  statutory  declaration  of  themselves  or  their  agent. 

19.  The  lessees  shall  at  all  times,  during  the  said  term,  To  keep  plans 
cause  to  be  made  and  kept  at  the  said  office  or  counting-house,  °  ^**^™*«* 
Goirect  and  intelligible  plans  and  sections  of  all  the  said  mines 
hereby  demised,  and  of  any  mines  worked  through  the  mines 
hereby  demised,  which  plans  and  sections  shall  show  as  well  the 
operations  and  workings  which  have  been  carried  on  as  also  all 
dykes,  troubles,  veins,  faults,  and  other  disturbances  which  have 
been  observed  and  encountered  in  such  workings  and  operations : 
AnD  all  such  plans  and  sections  shall  be  made,  amended,  and 
filled  up  by  and  from  actual  surveys  to  be  made  for  that  purpose 
at  the  end  of  every  period  of  three  months,  and  the  lessees  shall 
at  their  own  cost  and  charges  furnish  to  the  lessor  or  his  agent 
tme  and  correct  copies  of  such  plans  and  sections  when  there- 
unto required. 

20.  It  shall  be  lawful  for  the  lessor  and  his  agents  and  Lessor  to  have 
ser?ant8  at  all  reasonable  times  during  the  said  term  to  enter  of  account  and 
into  and  have  free  access  to  the  said  office  or  counting-house,  for  ^^^^' 

the  purpose  of  examining  and  inspecting  the  said  several  books 
of  account,  plans,  and  sections,  and  also  all  railway  accounts  and 
vouchers  for  carriage,  and  to  take  copies  thereof  and  make 
extracts  therefrom  respectively. 

21.  The  lessees  shall  provide,  and  at  all  times  during  the  Lessees  to 
said  term  keep  at  or  near  the  pit  or  each  of  the  pits  at  which  l^^ij^t^ 

-  {i)  Ji  the  clause  in  note  (g)  is  used,  add  here  **  or  drained,  ventilated,  pit. 
or  made  workable  as  aforesaid." 
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oFooALAHD    the  producG  of  the  mines  and  premises  hereby  demised  shall 

NOBTHTJMBBB-  tc  hrought  to  bank,  a  good  and  properly  oonstmeted  weighing 

^'^^^'        machine,  and  shall  weigh  or  cause  to  be  weighed  therein  all  coal 

and  other  minerals  brought  to  bank  from  or  out  of  the  mines 

hereby  demised,  or  from  or  out  of  any  adjoining  or  other  mines 

worked  through  the  mines  hereby  demised  under  the  authority 

of  these  presents,  and  shall  cause  the  weights  ascertained  as 

aforesaid  to  be  forthwith  duly  registered  at  the  machine-house  or 

houses,  and  shall  also  at  the  end  of  each  day  cause  the  total 

weights  and  quantities  of  coal  and  other  minerals,  gotten  during 

the  day  and  weighed  as  aforesaid,  to  be  entered  in  the  aforesaid 

Lessor  may       ^Qok  Or  books  of  account :  And  it  shall  be  lawful  for  the  lessor 

appomt  person  ,  i      .  i  •  -i 

to  be  present     at  all  tmics  dunng  the  said  term  to  employ  any  person  or  per- 
^     ^'     sons  to  be  present  at  the  raising  and  weighing  of  the  coal  and 
other  minerals,  and  to  keep  accounts  thereof,  and  to  check  the 
accounts  kept  by  the  lessees. 

The  lessor  22.  The  lkssor  and  his  agents  and  servants  may,  at  any  time 

^hing  or  times  during  the  said  term,  examine  and  test  each  and  every 
weighing  machine  to  be  provided  and  kept  by  the  lessees  as 
aforesaid,  and  the  weights  used  therewith,  in  order  to  ascertain 
whether  the  same  respectively  are  correct  and  in  good  repair  and 
order :  And  if  upon  any  such  examination  or  testing  any  such 
weighing  machine  or  weights  shall  be  found  incorrect  or  out  of 
repair  or  order,  it  shall  be  lawful  for  the  lessor  or  his  agent  to 
require  that  the  same  be  adjusted,  repaired,  and  put  in  order  by 
and  at  the  expense  of  the  lessees,  and  to  hinder  the  use  thereof 
in  the  meantime  :  And  if  such  requisition  be  not  complied  with 
within  fourteen  days  after  the  same  shall  have  been  made,  the 
lessor  or  his  agent  may  cause  the  said  weighing  machine  and 
weights  respectively  to  be  adjusted,  repaired,  and  put  in  order, 
and  may  recover  the  expense  of  so  doing  from  the  lessees :  And 
if  upon  any  such  examination  or  testing  as  aforesaid  any  error 
shall  be  discovered  in  any  weighing  machine  or  weights  to  the 
prejudice  of  the  lessor,  such  error  shall  be  considered  to  have 
existed  for  three  calendar  months  previous  to  the  discovery 
thereof,  or  from  the  last  occasion  of  so  examining  and  testing 
the  same  weighing  machine  or  weights  in  case  such  occasion 
shall  be  within  such  period  of  three  months :  And  the  several 
rents  hereinbefore  reserved  shall  be  paid  or  accounted  for 
accordingly.  , 
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23.  Ths  LKssBEis  shall  at  all  times  durinir  the  said  tenn  win    of  goal  and 
aad  work  the  said  mines  and  premises  hereby  demisea  m   a  nosthuxbeb- 

proper,  fair,  and    regular  manner,  and  according  to  the  most  ^'^^^^ 

approved  practice  of  winning  and  working  mines  of  the  like  proTOriy.™^^ 
natoxe  respectively  in  the  counties  of  Durham  and  Northumber- 
land,  and  in  accordance  with  the  Mines  Begulation  Acts,  and 
with  as  little  damage  as  possible  to  the  surface  and  to  the  build- 
ings, fences,  crops,  and  other  property  thereon. 

24.  The  lessees  shall  within  one  calendar  month  after  the  To  pajr  com- 
ead  of  every  year  of  the  said  term  pay  to  the  lessor  full  and  ^iT^i^iJ^e  to 
leasonable  compensation  for  all  injury  or  damage  done  to  the  "^^«^* 
Borface  or  the  buildings,  fences,  crops,  or  other  property  thereon 
during  the  preceding  year  in  or  about  the  carrying  on  of  the 
^rks  hereby  authorised,  the  amount  of  such  compensation  to 
be  settled  in  case  of  dispute  by  arbitration. 

25.  The  lessees  shall  not  work  or  carry  away  any  part  of  To  leave 
the  barrier  hereinbefore  directed  to  be  left  as  aforesaid,  except  stop  i^d  secure 
for  the  purpose  of  making  drifts  by  way  of  outstroke  or  instroke  j^ei^^^  ^^ 
as  hereinbrfore  authorised :  And  they  shall,  upon  the  expiration  required, 
or  sooner  determination  of  the  said  term,  or  when  and  so  soon  as 
any  such  dnft  shall  cease  to  be  used,  which  shall  first  happen, 
provide  sufficient  frame-dams  for  stopping  and  securing  the  said 
drifts  and  passages,  and  shall  by  and  with  such  frame-dams 
stop  and  secure  the  same  accordingly,  unless  the  lessor  or  his 
agent  shall  by  notice  in  writing  request  them  not  to  stop  the 
same,  in  which  case  the  lessees  shall  not  stop  the  same  ac- 
cordingly. 

26.  The  lessees  shall  well  and  eflEeotually  fence  off  from  the  To  fence  off 
adjoining  lands  all  the  pits,  shafts,  and  other  works  made  or  used  ^^  '    °'' 
under  the  authority  of  these  presents,  and  shall  provide  and  and  provide 
maintain  in  good  repair  and  condition  proper  roads,  gates,  stiles,  Stes^drainB*, 
and  fences  for  the  convenient  occupation  of  the  said  lands:  They  ^^* 

shall  also  provide  and  maintain  proper  and  sufficient  drains, 
oulTerts,  arches,  and  passages  for  carrying  off  any  water  which 
shall  arise  or  be  produced  or  interrupted  by  any  of  the  works 
hereby  authorised,  so  that  the  drainage  of  the  said  lands  be  not 
preyented  or  prejudiced. 

27.  All  furnaces,  coke  ovens,  or  brickworks  to  be  erected  on  Fmnaoee  and 

ooke  OTens  to 

any  part  of  the  said  lands  under  the  authority  of  these  presents  be  oonstructed 
shall  be  respectively  constructed  on  the  most  approved  principle  ^^yed 

pnndplee. ' 
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QFOOAXiAin) 

IBON  ICDfES  IN 

NOBTEUlfBEB- 

ULNS. 

To  consume 
smoke. 


To  purify 
water  dis- 
charged from 
worlra. 


To  provide 
wells  and 
watering 
places  for 
occupiers  of 
surface. 


Lessor  to  be  at 
liberty  to 
remove 
manure  and 
ashes. 


Not  to  use 
railways,  &c., 
for  purposes 


in  use  at  the  time  or  respective  times  when  the  same  shall  be 
erected,  and  the  lessees  shall  use  their  best  endeavours  to  effect  to 
the  greatest  possihle  extent  the  consumption  on  the  premises  by 
the  most  approved  method  for  the  time  being  adopted  or  known 
of  all  smoke  or  vapour  made  or  arising  from  the  furnaces,  coke 
ovens,  brickworks,  engines,  or  other  works  of  the  lessees,  so 
that  as  little  smoke  or  vapour  as  may  be  shall  issue  from  the 
chimneys  or  other  outlets  used  by  the  lessees  for  the  conveyance 
or  passage  of  smoke  or  vapour. 

28.  The  lessees  shall  in  the  discharge  from  their  works  of 
water  which  shall  have  heen  used  for  washing  coal,  or  which  has 
run  through  or  passed  near  to  burning  refuse  or  cinder  ovens,  or 
other  works,  use  the  most  approved  methods  by  deposit  or  catch 
pits,  or  otherwise,  to  render  such  water  as  little  noxious  as 
possihle  hef  ore  allowing  the  same  to  mix  with  any  of  the  natural 
rivulets  or  hrooks  running  through  the  said  lands,  and  in  case 
any  difference  of  opinion  shall  arise  as  to  the  size,  the  number, 
or  the  mode  of  application  of  such  deposit  or  catch  pits,  or  other 
means  or  otherwise  relating  thereto,  the  matter  in  difference 
shall  he  settled  by  arhitration. 

29.  The  lessees  shall  from .  time  to  time  and  at  all  times 
during  the  said  term  make  and  maintain  in  good  order  and  re- 
pair sufficient  wells  or  watering  places  in  all  cases  where  by 
reason  or  in  consequence  of  the  exercise  of  the  rights  and  liher- 
ties  hereby  granted,  or  any  of  them,  the  occupier  of  any  of  the 
said  lands,  or  any  adjoining  or  neighbouring  lands,  shall  be  de- 
prived of  his  wells  or  watering  places,  and  shall  make  and  main- 
tain in  good  order  and  repair  all  necessary  watercourses  and 
drains  for  carrying  water  to  the  wells  and  watering  places  to  be 
made  and  maintained  as  aforesaid. 

80.  It  shall  be  lawful  for  the  lessor  or  his  tenants,  as  he 
shall  direct,  to  have  and  take  for  his  or  their  own  use,  free  of 
expense,  the  whole- of  the  manure  and  ashes  made  and  produced 
on  or  about  the  pits,  shafts,  roads,  or  ways  of  the  lessees  or 
otherwise  in  working  and  carrying  on  the  mines  and  premises 
hereby  demised  during  the  said  term,  and  the  lessor  and  his 
tenants  shall  he  allowed  all  proper  facilities  for  removing  and 
taking  away  such  manure  and  ashes. 

31.  The  lessees  shall  not  use  or  permit  to  he  used  any  of 
the  railways,  waggonways,  or  other  roads  or  ways,  or  any  pits. 
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duiftsy    oxLtetroke    or  instroke,  drifts,  watercourses,  aircourses,    ovooalakd 
DTmaings,  erections,  machinery,  or  other  works  or  conveniences  nosthttmbeb- 

whidi  shall  l>e  made  or  used  by  them  under  the  authority  of ^'^^'    ., 

iliQBe  presents  in,  over  or  upon,  or  under  the  said  lands  for  any  authonwwT*^ 
purpose  ^liatsoever  other  than  the  working  of  the  mines  hereby 
demised,  and  such  other  mines  as  aforesaid,  and  such  other  pur- 
poses as  are  herein  specially  mentioned. 

32.  Thb  lessor,  &c.  {lessor  to  be  at  liberty  to  descend  shafts^ 
and  to  inspect  mineSy  as  in  last  Precedent^  Article  21,  suprdy 
p.  112). 

33.  Thk  lessees  shall  at  the  end  or  sooner  determination  of  To  deiirer  up 
the  said  term  deliver  up  to  the  lessor  in  good  order,  repair,  and  in  good    '* 
condition,  and  fit  for  the  future  working  of  the  said  mines  and  pre-  ^t^ft^   *' 
mises  hereby  demised,  all  engines,  houses,  and  buildings  of  stone  ^""- 

or  brick,  pits,  shafts,  watercourses,  air-gates,  and  levels  in  the  said 
mines  and  premises,  except  any  pits,  shafts,  or  other  works 
which  shall  have  been  abandoned  or  disused  in  the  ordinary  and 
fair  course  of  working  of  the  said  mines  and  premises :  And  also 
all  and  singular  the  movable  machinery,  works,  articles,  and 
things  which  shall  be  in,  upon,  or  under  the  said  lands,  and 
which  the  lessor  shall  elect  to  purchase  under  the  power  in  that 
behalf  hereinafter  given  to  him :  And  also  shall  at  the  end  of 
the  said  term  bank  up  all  coals  at  the  pit,  not  exceeding  three 
months'  vend,  in  such  manner  as  to  be  no  hindrance  to  an  in- 
coming tenant. 

34.  The  lessees  shall  at  or  before  the  expiration  or  sooner  At  end  of  term 
determination  of  the  said  term  cause  to  be  restored  to  their  lands  or  pay 
original  or  natural  condition  all  such  parts  of  the  said  land  as  y^^^^^ 
shall  have  been  appropriated  or  used  for  any  of  the  purposes  of 

this  demise,  or  shall  (at  the  option  of  the  lessor)  pay  to  the  lessor 
the  value  of  the  fee  simple  of  the  same,  such  value  to  be  esti- 
mated at  thirty  years'  purchase  of  the  rack  rent  or  value  per 
acre  of  the  same  land  for  agricultural  purposes  at  the  time  when 
the  occupation  or  use  thereof  for  the  purposes  of  this  demise 
shall  have  commenced. 

35.  {Covenant  not  to  assign  or  underlet  without  licence^  as  in  last 
Precedent y  Article  22,  suprdy  p.  112.) 

The  Lessor's  Covenant. 

36.  {Covenant  for  quiet  enjoyment  bylesseesy  as  in  last  Precedenty  Leesor^B  oove- 
AHick  23,  inipray  p.  1 13.)  ^l^^"^ 
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TROTSt  icmss  IN  GtENERAL  PROVISIONS. 

NOSTHUICBEB- 

^'^°'  37,  38.  {Powers  of  distress  and  re-entry^  supra^  p.  113.) 

General  pro-         39^  jp  the  lessees  shall  be  desirous  at  the  end  of  any  year  of 

visions.  .  . 

Lessees  ma^      the  Said  term  hereby  granted  to   abandon  and  yield  up  the 
on^vSg™^^  mines  and  premises  hereby  demised,  and  of  such  their  desire 
twelvemonths'  g^all  give  notice  in  writing  to  the  lessor  twelve  calendar  months 
at  least  before  the  period  of  such  proposed  abandonment,  then 
this  lease  shall  at  such  last-mentioned  period  cea,se  and  deter- 
mine, but  without  prejudice  to  the  rights  and  remedies  of  the 
lessor  for  any  rent  in  arrear  or  for  any  previous  breach  of  the 
lessees'  covenants  herein  contained. 
Lessor  may  40.  If  at  the  end  or  sooner  determination  of  this  lease  the 

SSwjhi^y.  lessor  shall  be  desirous  of  purchasing  all  or  any  of  the  movable 
termr*  °^  machinery,  articles,  and  things  in,  upon,  or  under  the  above- 
mentioned  lands  or  any  part  thereof,  and  used  or  employed 
in  or  about  carrying  on  and  working  the  mines  hereby  demised, 
or  for  the  more  convenient  occupancy  thereof,  and  shall  signify 
such  his  desire,  &c.  (power  to  lessor  to  purchase  machinery y  supra^ 
p.  114). 

41, 42,  43.  {Arbitration  clatcsey  clause  as  to  notices,  and  meaning 
0/^"  lessor^^  and  "  kssees,^  supra,  p.  115.) 
In  witness,  &c. 


No.  XXV. 

BY  TRUBTEEB  Lease  of  MiNEs  by  Trustees  of  a  Settlement  undei*  a 

'  Power,   tJie  legal  estate   being  vested  in  an  Infant 

Tenant  in  Tail. 

Parties.  THIS  INDENTURE,  made  the day  of ,  18—,  Be- 

tween A.  B.,  of,  &o.,  and  C.  D.,  of,  &c.  {trustees),  of  the  first  part, 
and  E.  F.,  of,  &c.,  Q-.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  {lessees), 
Hecitai  of        of  the  second  part.   Whereas  under  an  indenture  of  settlement, 
settlement.       dated,  &c.,  and  made,  &c.  {date  and  parties),  X.  T.,  an  infant, 
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18  tenant  in  tail    in   possession  of  the  hereditaments  thereby    bytbustkes 

Eettled,  and  the   said  L.  M.  and  N.  O.  are  the  trustees  of  the  

mi  indenture,  and  as  such  trustees  are  entitled  to  manage  and 
leoeiye  the  rents  and  profits  of  the  said  hereditaments  during 
the  minority  of  the  said  X.  Y.,  and  have  also  power  to  grant 
mining  leases  upon  and  subject  to  the  conditions  mentioned  in 
the  said  indenture  have  also  power  to  sell  the  said  heredita- 
ments {k) :  And  whereas  the  mines  and  hereditaments  intended  ?^  P^? , 
to  be  hereby  appointed  and  demised  are  part  of  the  heredita-  leased  are  part 
ments  settled  by  the  said  indenture :  proper^. 

Now  THIS  Indenture  WITNESSETH  and  declares  as  follows : —  Trustees  in 
^     _  .  ,  ,        exercise  of 

1.  Ik  consideration  of  the  rents  and  lessees'  covenants  herein-  power  a^ipoint 
after  reserved  and  contained,  the  said  A.  B.  and  C.  D.,  in  exercise  mines?™"* 
of  the  power  for  this  purpose  given  to  them  by  the  said  inden- 
ture of  settlement,  and  of  all  other  powers  (if  any)  them  here- 
unto enabling,  hereby  appoint  and  demise  unto  the  parties 
hereto  of  the  second  part,  all,  &c.  {description  of  mines) ^  to 
HOLD  the  same  unto  the  said  parties  hereto  of  the  second  part, 

from  the day  of ,  18 — ,  for  the  term  of years 

thenoe  next  ensuing ;  subject  to  the  provisions  hereinafter  con- 
tained; In  which  provisions  the  term  "the  lessor"  shall  be 
construed  to  mean  the  person  or  persons  for  the  time  being 
entitled  to  the  reversion  expectant  on  this  lease,  and  the  term 
"the  lessees"  shall  be  construed  to  mean  the  said  parties  hereto 
of  the  second  part,  and  to  include  also  (where  the  context  allows) 
all  persons  deriving  title  under  them. 

{Remaining  clauses  as  in  Precedent  No.  XXIII,  or  No,  XXIV, 
Ofnitting  the  covenant  hy  the  lessor  for  quiet  enjoyment  by  the 
fe»w»,  and  stibstituting  the  folloicing  covenant) : — 

The  Trustees'  Covenant. 

The  said  A.  B.  and  C.  D.  as  to  their  own  respective  acts  and  Covenant  by 
deeds,  but  not  further  or  otherwise,  do  hereby  respectively  theySve^* 
covenant  with  the  lessees,  that  they  the  said  A.  B/and  C.  D.  done  no  act  to 

,  prevent  their 

respectively  have  not  done  or  knowingly  suffered  or  been  party  granting  lease, 
or  privy  to  any  act,  deed,  or  thing  whereby  they  are  prevented 

[h)  This  reference  to  the  power  of  sale  is  introduced  in  order  to  show 
that  the  tmstees  are  trustees  for  the  purposes  of  the  Settled  Land  Act. 
If  other  persons  were  trustees  for  that  purpose,  their  consent  would  be 
neoessary.    Re  Duke  of  Newcastle's  Estates,  24  Ch.  D.  129. 

VOL.  IT.  K 
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BT  TRUSTEES 
UNDEB  POWER. 


from  appointing  and  demising  the  said  mines  and  premises,  and 
conferring  the  rights  and  privileges  hereby  expressed  to  be  ap- 
pointed, demised,  and  conferred  respectively  in  manner  aforesaid. 
And  it  is  declared  that  the  foregoing  covenant  is  in  satisfac- 
tion of  any  covenant  or  warranty  for  quiet  enjoyment  by  the 
lessees  which  would  otherwise  be  implied  by  law  as  incident  to 
the  demise  hereby  made. 


Lessor's  rights 
may  be  exer- 
cised by 
trustees  while 
entitled  to 
receive  the 
rents  of  the 
settled  estates. 


{And   among   the    general  proiimns    the  folloicing   should   he 
inserted) : — 

All  rights  by  these  presents  reserved  to  and  conferred  on  the 
lessor  may  be  exercised  by  the  said  A.  B.  and  C.  D.  or  the 
survivor  of  them,  or  other  the  trustees  or  trustee  for  the  time 
being  of  the  hereinbefore  recited  indenture  of  settlement,  so 
long  as  they  or  he  shall  be  entitled  to  manage  and  receive  the 
rents  and  profits  of  the  settled  hereditaments  under  the  pro- 
vision in  that  behalf  contained  in  the  said  indenture. 

{The  clause  as  to  meaning  of  ^^  lessor  ^^  and  ^^lessee^^  icill  he 
omitted,) 

In  witness,  &c. 


No.  XXVI. 


0F1QNE8  TS 

SOUTH  WALES 

T7in>£RSEnXSD 

LAHDAOT. 


Parties. 


Recital  of 
settlement* 


LEASE  of  Mines  of  Coal  and  other  Minerals  in  South 
"Wales  hy  Tenant/o?*  Life  under  Settled  Land  Act, 

1882. 

THIS  INDENTUEE,  made  the day  of 18—,  Be- 
tween A.  B.,  of,  &c.  {tenant  for  life  and  lessor) ^  of  the  first 
part,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G-.  H.,  of,  &c.  {trustees 

of  settlement)^  of  the  second  part,   and  The Company, 

Limited  {lessees) ^  of  the  third  part :  Whereas,  by  an  indenture 
of  settlement,  dated,  &c.,  and  made,  &o.  {state  date  and  parties)^ 
divers  lands  and  hereditaments  therein  described,  of  which  the 
mines  intended  to  be  hereby  leased  form  part,  were  settled  to 
uses,  under  which  the  said  A.  B.  is  now  tenant  for  life  in 
possession  without  impeachment  of  waste :  And  the  said  C.  D., 
E.  F.,  and  G-.  H.  are  the  trustees  of  the  said  settlement  for  the 
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pnrpoBeB  of  tlie  Settled  Land  Act,  1882 :  NOW  THIS  INDEN-    op  mines  in 
TURE  WITNESSETH  and  declares  as  follows :  vy^s^^ 

1 .  In  consideration  of  the  rents  and  lessees'  covenants  herein-      ^'^^^^^' 
after  reserved  and  contained,  the  said  A.  B.  (hereinafter  called  I^JI^®"^^ 
the  "lessor"),  in  exercise  of  the  power  for  this  purpose  given  Tenant  for 
to  him  by  the  Settled  Land  Act,  1882,  and  of  all  other  powers  and^aisea 
(if  any)  him    hereunto  enabling,    doth    hereby  demise   unto  ^oioseee. 
the  said  company  (hereinafter  called  "the  lessees")  All  the  Paroeli. 
seams  or  veins  of  coal,  culm,  blackband,  iron-ore,  ironstone,  and 
fireclay  now  unworked,   lying    in  and  under  the  lands,  &c. 
{describing  them) ;  Together  with  the  rights  and  privileges  to 
be  exercised  in  connection  with  the  said  mines  and  minerals 
which  are  hereinafter  particularly  mentioned:  To  hold  the  Habendum  to 

same  unto  the  lessees  from  the day  of ,  18 — ,  for  the  term. 

term  of  forty  years,  subject  to  the  provisions  hereinafter  con- 
tained. 


HiGHTS  AND  Privileges  to  be  Exercised  by  Lessees. 

2.  The  lessees  may  at  all  times  during  the  said  term  (but  Liberty  to 
subject  to  the  restrictions  hereinafter  expressed)   sink,  drive,  and  sink  pits, 
erect,  make,  and  construct  in  upon  and  under  the  lands  the    ^' 
mines  whereunder  are  hereby  demised,  such  and  so -many  pits, 

shafts,  engine  or  other  planes,  levels,  adits,  sumps,  waterways, 
airways,  engines,  engine  houses,  coke  ovens,  brick  and  tile 
works,  machinery,  workshops,  tramroads,  raihx)ads,  and  other 
roads,  communications,  watercourses,  ponds,  spoil  heaps,  and 
other  conveniences  as  may  be  necessary  or  convenient  for 
efffectually  exploring,  VTinning,  working,  raising,  stacking,  con- 
verting, manufacturing,  transporting,  or  otherwise  disposing  of 
the  minerals  hereby  demised. 

3.  The  lessees  may  appropriate  and  use  for  the  purposes  To  appropriate 
hereinbefore  expressed  such  part  of  the  surface  of  the  said  lands  Ibr  works. 

as  may  be  agreed  on  between  the  lessor  and  the  lessees  as 
suitable  and  proper  for  the  purpose :  And  if  any  land  proposed 
to  be  appropriated  for  surface  works  by  the  lessees  shall  be 
objected  to  by  the  lessor,  the  question  whether  the  same  is 
suitable  and  proper  shall  be  referred  to  arbitration  under  the 
provisions  in  that  behalf  hereinafter  contained :  And  if  upon 
such  arbitration  the  proposed  site  shall  be  found  to  be  suitable 

k2 


132  LEASES. 

OF  inmss  IN    and  proper,  the  same  shall  be  deemed  to  have  been  agreed  to 

SOUTH  WALES      »         i-i  •         i!  i.T_  •        1 

-DiTDBBSBTrLED  lOP  the  poTpose  01  tnis  Clause. 
^•^^^^^         4.  The  lessees  may  open  and  work  a  quarry,  and  may  quarry 

quarry^or        stones,  in  some  proper  and  convenient  situation  approved  of  by 

building  stone,  the  lessor  Or  his  agent,  and  may  use  and  employ  the  same  in 
and  for  the  purposes  of  the  mines  hereby  demised  and  the  works 
in  connection  therewith,  or  for  sale  or  use  elsewhere. 

Toworkby  5,  The  LESSEES  may  work  the  mines  and  minerals  hereby 

instzoks  and  ,  ,  ....  • 

outstroke.  demised  by  instroke  from  any  adjoining  mines  belonging  to  or 
held  by  them,  and  the  pits  and  shafts  thereof,  and  may  also 
work  any  adjoining  mines  belonging  to  or  held  by  them  by 
outstroke  through  the  mines  hereby  demised  and  the  pits  and 
shafts  thereof. 

EeBerration  of       6.  NoTHiNG  herein  contained  shall  prevent  the  lessor,  or  any 

rights  to  lessor  ..       .     j  r      1.        j.  <•  .  .  •  i 

as  regards  pcrsous  authorized  by  mm,  from  working  any  mmes  or  minerals 
^aded  kT  ^^  ^^^  under  the  said  lands,  other  than  those  included  in  this 
lease.  lease,  or  from  sinking  pits  or  shafts,  or  constructing  other  works 

upon  or  under  the  said  lands  for  that  purpose ;  provided  that  no 
injury  be  thereby  done,  and  no  obstruction  caused  to  the 
operations  or  works  of  the  lessees  in  connection  with  the  mines 
and  minerals  hereby  demised :  And  if  any  injury  or  damage 
shall  be  done  thereto,  then  proper  compensation  shall  be  paid  to 
the  lessees  for  the  same,  the  amount  of  such  compensation  to  be 
settled,  in  case  of  difference,  by  arbitration  in  manner  hereinafter 
mentioned. 

Bents. 

Gaieage  rents.  7.  Thb  LESSEES  shall  pay  to  the  lessor  during  the  said  term 
for  every  customary  ton  comprising  2,520  pounds  of  coal,  culm^ 
blackband,  ironstone,  fireclay,  and  buildfbg  stone  which  may  be 
worked  and  got  from  or  out  of  the  mines  hereby  demised  (other 
than  such  coal  and  building  stone  as  is  hereinafter  exempted  from 
galeage)  the  following  galeages,  namely,  for  large  coal,  the  sum 
of  8d. ;  for  small  coal  that  will  pcuss  through  a  screen  the  apertures 
between  the  bars  of  which  shall  not  exceed  one  inch,  and  one- 
eighth  of  an  inch  in  width,  the  sum  of  4d. ;  for  blackband  and 
ironstone,  the  sum  of  8d. ;  for  fireclay,  the  sum  of  4(/.,  and  for 
building  stone,  the  sum  of  3d.     The  said  galeage  rents  to  be 

paid  quarterly  on  the day  of ,  the day  of ^ 

the day  of ,  and  the day  of ,  in  every  year, 
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8.  If  in  any  year  or  years  of  the  said  term  the  minerals 
worked  from  the  mines  hereby  demised  shall  not  amount  at  the 

rates  of  galeage  hereinbefore  mentioned  to  £ ,  then  and  in 

Buch  ease  the  lessees  shall  nevertheless  pay  to  the  lessor  the  simi 
of  £ ,  as  and  for  such  one  year's  galeage,  by  quarterly  pay- 
ments as  aforesaid,  it  being  the  intention  that  the  rent  shall  not 

in  any  case  be  less  than  £ per  annum  during  the  said 

term,  whether  sufficient  minerals  to  produce  that  amount  at  the 
rates  of  galeage  hereinbefore  mentioned,  or  any  minerals,  be 
worked  or  not. 

9.  For  the  purpose  of  the  clause  next  hereinafter  contained,  pivision  of 
the  term  hereby  granted  shall  be  divided  into  successive  periods  averasing 
of  three  years  each,  the  first  period  to  be  deemed  to  have  com-  ^^* 
menced  with  the  commencement  of  this  lease,  and  to  end  at  the 
expiration  of  three  years  from  such  commencement,  the  second 
period  to  commence  at  the  end  of  the  first  period,  and  to  end  at 

the  expiration  of  three  years  from  its  own  commencement,  and 
every  subsequent  period  to  commence  at  the  end  of  the  period 
immediately  preceding  it,  and  to  end  at  the  expiration  of  three 
years  from  its  own  commencement. 

10.  If  {a)  in  any  triennial  period  it  shall  happen  that  the  Average 
quantity  of  minerals  worked  by  the  lessees  in  any  one  year  or    *^*^* 
two  years  of  that  period  shall  be  more  than  sufficient  to  produce 

at  the  aforesaid  rates  of  galeage  the  full  rent  of  £ for  that 

year,  or  for  each  of  those  years,  but  the  quantity  worked  in  the 
other  years  or  year  of  the  same  period  shall  be  insufficient  for 
that  purpose,  then  and  in  every  such  case  the  overworkings  of 
that  one  year,  or  those  two  years,  shall  be  set  off  against  and  go 
in  aid  of  the  short  workings  of  the  other  year  or  years  of  the 
same  period,  and  the  accounts  shall  be  adjusted  at  the  end  of 
every  quarter  of  a  year  on  that  footing,  it  being  the  intent  and 
meaning  of  the  parties  hereto  that  the  total  sum  payable  by  the 
lessees  for  galeage  rents  during  each  triennial  period  shall  be 

(a)  Under  this  plan. the  overworkings  of  preceding  years  in  the  same 
ayeraging  period  are  applicable  to  make  good  short  workings  in  a  sub- 
aequent  year.  The  more  common  arrangement  is  that  which  is  adopted 
in  jPrecedent  No.  XXIY.    See  clauses  8,  9,  supra^  p.  119,  120. 
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OP  iroras  IN    as  follows  (namely) : — ^If  the  sraleaees  which  would  have  been 

B0I7TH  WAIiES  v?  «j 

TJNDEBSETTLBD  pajablo  uudei  article  7  of  these  presents,  if  article  8  had  been 

omitted  herefrom,  shall  exceed  £ ,  then  the  amount  of  those 

galeages,  and  no  more ;  but  if  the  same  shall  be  less  than  £ , 

then  the  sum  of  £ . 

11.  The  lessees  shall  pay  to  the  lessor  a  wayleave  rent  of 
Id.  for  every  customary  ton  comprising  2,520  pounds  of  coal, 
culm,  ironstone,  blackband,  fireclay,  and  other  substances,  the 
produce'  of  any  mines  not  hereby  demised  which  shall  be 
brought  to  the  surface  through  the  mines  hereby  demised,  and 
the  pits  and  shafts  thereof,  under  the  powers  in  that  behalf 
hereinbefore  contained. 

12.  The  coal  and  culm  consumed  at  any  stationary  engine 
which  may  be  employed  for  working  the  minerals  hereby 
demised,  or  which  shall  be  used  at  the  ventilating  furnaces,  or 
otherwise  consumed  in  raising  the  said  minerals,  shall  be  exempt 
from  galeage ;  but  if  the  lessees  shall  work  any  other  minerals 
in  conJTmction  with  the  demised  minerals,  the  coal  and  culm 
used  for  the  before-mentioned  purposes  shall  be  fairly  apportioned 
to  each  property  according  to  the  quantity  of  minerals  which 
may  have  been  respectively  worked  therefrom. 

13.  All  building  stone  used  in  and  for  the  purposes  of  the 
mines  hereby  demised,  and  the  works  thereof,  shall  be  exempted 
from  galeage. 

14.  The  lessees  shall  (in  addition  to  the  tenant's  com- 
pensation for  damage  to  crops)  pay  to  the  lessor  a  yearly  rent 

of  £ for  every  acre  of  land'  the  surface  whereof  shall  be 

occupied  or  used  by  the  lessees  for  any  of  -the  purposes  of  this 
demise,  and  so  in  proportion  for  any  less  quantity  than  an  acre, 
the  said  surface  rent  to  be  paid  by  equal  quarterly  payments  on 
the  same  days  as  the  galeage  rents  are  hereinbefore  made  pay- 
able, and  the  first  quju'terly  payment  thereof  to  be  made  on  such 
of  the  said  days  as  shall  happen  next  after  such  occupation  or 
use  shall  commence,  and  the  last  quarterly  payment  thereof  to 
be  made  on  such  of  the  said  days  as  shall  happen  next  after  such 
occupation  or  use  shall  have  ceased :  And  in  case  any  difference 
of  opinion  shall  arise  as  to  what  ought  to  be  considered  the 
occupation  or  use  of  the  surface  of  any  land  for  the  purpose 
aforesaid,  or  as  to  the  day  on  which  such  occupation  or  use  shall 


Surfaoe  rent. 
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have  commenoed,  or  aa  to  the  amount  of  rent  or  damage  payable    of  imnBs  in 
under  the  reBeryation  aforesaid,  the  matter  in  difference  shall  be  ttndsbbettled 
settled  by  axbitration.  i^Am>±ar. 

15.  Three-fourth  parts  of  the  several  rents  hereinbefore  Three-fourths 
reserved  shall  be  paid  by  the  lessees  to  the  lessor,  and  the  ^?  to  leanor, 
remaining  one-fourth  part  thereof  shall  be  paid  by  them  to  the  ^  be  paid^to^ 
said  C.  D.,  E.  F.,  and  Or,  H.,  or  other  the  persons  who  shall  ^^J^^^J^^g 
for  the  time  being  be  the  trustees  of  the  said  settlement  for  the 
purposes  of  the  Settled  Land  Aot,  1882,  to  be  set  aside  by  suoh 

trustees  as  capital  money  arising  imder  that  Act  (a). 

Lessees'  Covenants. 

16.  The  lessees  hereby  covenant  with  the  lessor,  and  with  Covenant  by 
the  said  C.  D.,  E.  P.,  and  Q-.  H.,  and  other  the  trustees  for  ^^^&c^^ 
the  time  being  of  the  said  settlement,  for  the  purposes  of  the 

Settled  Land  Act,  1882,  that  they,  the  lessees,  will  pay  the 
rents  hereinbefore  reserved  to  the  lessor  and  the  said  trustees  in 
the  proportions  and  at  the  times  hereinbefore  appointed  in  that 
behalf :  And  the  lessees  hereby  also  covenant  with  the  lessor  to 
observe  and  perform  all  the  provisions  hereinafter  contained, 
which  are  or  ought  on  their  part  to  be  observed  and  performed. 

17.  {Covenant  to  pay  rates  and  taxesy  supray  p.  110.) 

18.  The  lessees  shall  durinff  the  said  term  win  and  work  To  work 

_  ,  .  mines  pio<* 

the  mines  hereby  demised  regularly  and  properly  according  to  periy. 
the  best  and  most  approved  mode  of  working  simHor  mines  in 

the  county  of  ,  time  lost  by  bond  fide  strikes  or  accidents 

excepted. 

19.  The  lessees  «haU  leave  a  barrier  of  twenty  yards  in  To  leave  a 

burner. 

width  in  each  and  every  seam  of  coal  along  every  portion  of  the 

boundary  of  the  mines  hereby  denused,  and  shall  not  work 

the  same  or  diminish  its  width,  except  so  far  as  may  be  necessary 
in  the  exercise  of  the  privileges  of  outstroke  granted  by  Article  5, 
without  the  consent  in  writing  of  the  lessor  or  his  agent. 

20.  If  in  working  the  minerals  hereby  demised  any  fault  or  "^P."^®  *^°^ 
dislocation  shall  at  any  time  be  discovered,  the  lessees  (if  re-  diaiocatLons. 

(a^  It  is  apprehended  that  the  lessees  ought  to  pay  to  the  trustees  that 
portion  of  the  rent  which  is  required  by  sect.  11  of  the  Settled  Land  Act 
to  be  capitalized,  and  that  they  could  not  safely  pay  it  to  the  tenant  for 
life,  leaving  the  latter  to  hand  it  over  to  the  trustees  or  pay  it  into  Court. 
See  sect.  22. 
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iTNDEBSEOTLED  own  oxpenso  make  and  cause  to  be  made  proper  and  reasonable 
^*^^^^^-  trials  through  such  fault  or  dislocation,  for  the  purpose  of 
ascertaining  whether  or  not  the  vein  or  seam  of  coal  interfered 
with  or  intercepted,  and  for  the  time  being  in  work,  is  workable 
beyond  such  fault  or  dislocation,  and  if  such  vein  or  seam  shall 
be  found  workable,  shall  and  will  at  their  own  expense  continue 
the  working  thereof. 

To  put  up  21.  The  lessees  shall  erect  and  maintain,  at  the  entrance  of 

madunes.  each  adit,  pit,  shaft,  quarry,  or  working,  or  at  some  convenient 
place  or  places  upon  or  as  nearly  adjacent  to  the  demised  pre- 
mises as  may  be  practicable,  good  and  sufficient  and  properly 
constructed  weighing  machines,  at  which  the  whole  of  the 
minerals  that  may  be  worked,  raised,  and  brought  to  bank  out 
of  the  mines  hereby  demised,  as  well  as  any  minerals  brought 
from  other  mines  by  virtue  of  the  power  in  that  behalf  herein- 
before granted,  shall  be  accurately  weighed,  and  daily  accounts 
thereof  kept  in  books  suitable  for  the  purpose. 

To  allow  leaaop      22.  The  LESSOR  or  his  authorized  agent  shall  be  at  liberty 

(but .  giving  the  lessees  as  little  inconvenience  as  possible)  to 

inspect   the   machines   and  weights  which   may  be   used  for 

weighing  the  minerals  worked  out  of  or  conveyed  from,  through, 

over,  or  across  the  mines  hereby  demised,  and  to  adopt  such 

methods  as  may  be  deemed  necessary  for  testing  their  accuracy. 

Books  and  23.  The  weighing  machine  books,  and  colliers'  and  quarry- 

accounts  to  be  ,  .  J*  VI  I'l-  P         •  1  T_    J 

accessible.        mens  accounts,  recording  the  quantities  of  minerals  worked, 

raised,  or  carried  away  from  the  premises,  shall  be  open  at  all 

times  during  working  hours  to  the  inspection  of  the  lessor  or  his 

agent,  who  shall  be  at  liberty  to  make  extracts  therefrom  or 

take  copies  of  the  same. 

To  deliver  24.  The  LESSEES  shall  dcKvcr  to  the  lessor  or  his  agent  within 

aocounts^to       fourteen  days  from  each  of  the  quarterly  days  hereinbefore  ap- 

lesBor.  pointed  for  payment  of  rent  a  perfect  abstract  from  the  books  of 

account  for  the  preceding  three  months,  and  shall  verify  the 

same,  if  required,  by  the  statutory  declaration  of  the  clerk  or 

book-keeper,  and  also  of  the  actual  manager  of  the  lessees  so  far 

as  his  knowledge  extends. 

Lessor  may  26.  The  LESSOR,  if  he  dcsircs  to  do  SO,  shall  be  at  liberty  to 

Mngoyacheok  gmpiQy  ^  check  clerk  to  see  all  the  minerals  worked  from  the 

mines  hereby  demised  or  from  other  mines  and  subject  to  out- 
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thereof,  and  to  check  the  returns  and  accounts  of  the  lessees.  xtndebsettled 
26.  The  lessees  shall  preserve  the  mines  hereby  demised  _J^^J^_ 
from  all  avoidable  damage  and  injury,  and  keep  all  the 
levels,  adits,  drifts,  shafts,  pits,  airways,  watercourses,  ponds, 
erections,  engine-houses,  sheds,  workshops,  and  other  con- 
veniences, railroads  and  other  roads  and  ways  in  good  order, 
repair,  and  condition  (except  such  of  the  works  and  buildings  as 
Bhall  from  time  to  time  become  unnecessary  for  the  further 
I  working  of  the  said  mines),  and  shall  deliver  up  the  same  in 

Bach  state  and  condition  at  the  end  or  sooner  determination  of 
the  said  term. 

27.  The  lessor  or  his  agent,  servants,  and  workmen  duly  Lessor  xnay 
authorized  shall  be  at  liberty  from  time  to  time  to  enter  into  and  inspect  con- 
tipon  and  to  inspect  and  survey  the  mines  hereby  demised  and  ^^^^  thereof, 
the  works  connected  therewith,  and  also  (so  far  as  the  lessees 
can  grant  this  privilege)  any  adjoining  or  other  mines  of  the 
lessees  worked  in  connection  with  the  mines  hereby  demised,  and 
for  those  purposes  to  make  use  of  the  pits,  shafts,  levels,  roads, 
horses,  workmen,  ropes,  machinery  and  other  works  or  con- 
veniences of  the  lessees,  and  shall  for  the  purposes  of  such  inspec- 
tion and  surveys  have,  free  of  cost  to  the  lessor,  the  assistance  of 
the  lessees'  resident  manager,  or  one  or  more  of  their  servants  or 
workmen  having  a  competent  knowledge  of  the  lessees'  workings. 

28,  An  accurate  plan  drawn  to  a  scale  of  two  chains  to  an  Plan, 
inoh  of  all  the  workings  in  the  mines  hereby  demised,  and  also 
in  any  adjoining  mines  connected  therewith  by  instroke  or  out- 
stroke,  shall  be  prepared  and  kept  by  the  lessees,  upon  which  the 
extent,  position,  and  actual  condition  of  the  mines  and  premises 
shall  from  time  to  time,  and  at  least  once  in  every  six  months, 
be  set  forth  and  delineated,  and  of  which  the  lessor  or  his  agent 
shall  be  at  liberty  at  all  reasonable  times  to  inspect  and  make 
copies. 

29.  The  pits,  drifts,  adits,  machinery,  railways  and  other  Pits,  &c.  to  be 
works  of  the  lessees  shall  be  so  secured  that  no  injury  may  Ju^SI!^^'^" 
result  therefrom  to  man  or  beast,  and  all  tramways,  railways, 
inclined  planes  or  other  roads  shall  upon  the  requirement  of  the 
lessor  be  properly  and  securely  fenced  out  from  the  properties 
and  enclosures  through  which  they  may  pass ;  and  when  any 
pits  or  shafts  shall  have  become  useless  or  unnecessary  the 
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not  to  be  un- 
reasonably 
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lessees  shall  either  fill  up  the  same  with  earth  or  waste,  or 
BurroTind  them  with  a  well  constructed  wall  of  masonry  at  lecust 
six  feet  in  height,  or  cover  them  with  a  good  and  sufficient 
arch  of  stone. 

30.  The  lessees,  \mless  authorized  in  writing  so  to  do  by  the 
lessor,  shall  not  extend  their  workings  under  any  farm  or  other 
houses,  cottages  or  buildings  now  standing  and  being  on  the 
lands  under  which  the  mines  hereby  demised  are,  nor  within 
a  distance  of  ten  yards  on  each  side  thereof,  and  in  the  event  of 
any  damage  occurring  to  such  houses,  cottages,  or  buildings  by 
the  breach  of  this  covenant,  reasonable  compensation  shall  be 
paid  in  respect  of  the  same,  and  the  lessor  shall  be  kept  fully 
and  sufficiently  indemnified  from  all  actions  or  claims  in  respect 
thereof. 

31.  The  lessees  shall  not  at  any  time  during  the  said 
term  grant  to  or  suffer  any  person  to  use  any  wayleaves, 
drifts,  levels,  outstrokes,  waterways,  or  other  communicationB 
from,  into,  through,  under,  or  over  the  mines  hereby  demised, 
and  the  works  belonging  thereto,  without  the  consent  in  writing 
of  the  lessor  or  his  agent  having  been  first  obtained,  nor  shall 
the  lessees  underlet  or  assign  the  mines  hereby  demised  or  any 
part  thereof,  or  in  any  other  way  dispose  of  the  same  except  by 
testamentary  disposition  without  the  consent  in  writing  of  the 
lessor,  which  consent,  in  the  event  of  all  the  covenants  and  pro- 
visions herein  contained  being  duly  observed  and  performed  up 
to  the  period  when  the  same  shall  be  required  to  be  given,  shall 
not  be  withheld  without  substantial  grounds  of  objection,  and 
its  being  reasonably  probable  that  such  an  assignment  or  imder- 
letting  will  be  calculated  to  retard  and  interfere  with  the  full 
development  or  efficient  prosecution  of  the  mining  operations,  or 
in  some  other  manner  prejudicially  to  affect  the  interests  of  the 
lessor,  and  in  the  event  of  any  difference  as  to  the  operation  of 
this  clause  it  shall  be  settled  and  determined  by  arbitration  in 
the  manner  hereinafter  provided. 

(Lessors^  coteimnts  and  general pi^ovisions  as  in  No,  XXIIL  or 
XXIV.) 

In  witness,  &c. 
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No.  XXVII. 


LEASE  of  a  Brickfield.  op  a 

BBICKFISLD. 


THIS  INDENTURE,  made  the  day  of  ,  18—, 

Between  A.  B.,  of,  &c.  {le^or)^  of  the  one  part,  and  0.  D.,  of,         ^' 
&c.  {k^e)^  of  the  other  part,  WITNESSETH  akd  declares 
as  follows : — 

1.  Ik  consideration  of  the  rents  and  lessee's  oovenants  herein-  Demise  of 
after  reserved  and  contained,  the  said  A.  B.  (hereinafter  called 

"the  lessor"),  herehy  demises  unto  the  said  C.  D.  (herein^ 
after  oalled  *'  the  lessee  "),  all  that  piece  or  parcel  of  land,  &o. 
{descnde  field),  Together  with  the  liberty  and  right  to  dig  and  ^^j"^^*  *^ 
get  out  of  the  said  land,  clay,  brick-earth,  sand,  and  other  mate- 
rials used  in  the  manufacture  of  bricks,  and  to  manufacture  the  &c.,  and  to 

.     i-i*i:i>*i*i  ^1  •  -t  It      manufacture 

same  isto  bncks,  draimng  tiles,  or  other  ware  in  and  upon  the  brick, 
said  land.  And  also  liberty  and  right  for  the  purposes  aforesaid 
to  make  and  place  in,  over,  and  upon  the  said  land,  sheds,  build- 
ings, roads,  drains,  watercourses,  and  other  works  and  conveni- 
enoes.  But  so  that  no  clay,  earth,  or  other  materials  shall  be  dug 
and  no  works  carried  on  within  six  yards  of  the  boundary  fences 
on  the  south  and  west  sides  of  the  said  land :  To  hold  the  same 

nnto  the  lessee  from  the day  of 18 — ,  for  the  term  of 

years  thence  next  ensuing,  and  subject  to  the  provisions 

hereinafter  contained. 

2.  TuE  lessee  shall  during  the  said  term  pay  to  the  lessor  Certain  rent, 
for  or  in  respect  of  the  premises  hereby  demised  the  certain 

yearly  rent  of  £ ,  by  equal  half-yearly  payments  on  the 

■ day  of  and  the day  of in  every  year,  the 

first  payment  to  be  made  on  the day  of next,  For  and 

in  respect  of  which  rent  the  lessee  may  in  each  year  manuf  ac- 
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ture  on  the  said  lands  so  many  bricks,  tiles,  or  other  articles 
of  ware  as  according  to  the  rates  hereinafter  mentioned  would 
produce  for  that  year  royalties  amounting  to  £ . 

3.  The  lessee  shall  on  the day  of  in  every  year 

pay  to  the  lessor  for  or  in  respect  of  all  bricks,  draining  tiles, 
and  other  ware  manufactured  during  the  preceding  year  on  the 
said  land  over  and  above  the  number  or  quantity  which  the 
lessee  is  hereinbefore  authorized  to  manufacture  in  respect  of 
the  said  certain  rent,  the  following  rents  or  royalties,  that  is  to 
say,  a  rent  or  royalty  of  two  shillings  sterling  for  each  and  every 
quantity  of  one  thousand  bricks  or  draining  tiles,  and  a  rent  or 
royalty  equivalent  in  amount  to  the  sum  of  one  shilling  and  four 
pence  for  every  twenty  shillings  in  value  thereof  at  the  kiln  of 
any  article  or  ware  other  than  bricks  or  draining  tiles  manufac- 
tured as  aforesaid :  Provided  always  that  if  in  any  one  year 
the  lessee  shall  manufacture  on  the  said  land  less  than  the 
number  of  bricks,  tiles,  or  other  articles  which  he  is  hereinbefore 
authorized  to  manufacture  in  respect  of  the  said  certain  rent, 
then  and  in  every  such  case  he  may  in  any  subsequent  year  or 
years  of  the  said  term  manufacture  so  many  bricks,  tiles,  or 
other  articles  as  will  make  up  the  deficiency  without  paying  any 
royalty  or  rent  for  the  same  beyond  the  certain  rent.  But  the 
certain  rent  shall  be  always  paid  whatever  may  be  the  number 
of  bricks  manufactured. 

4.  The  lessee  hereby  covenants  with  the  lessor  to  pay  the 
said  rents  at  the  times  and  in  manner  aforesaid,  and  also  to 
observe  and  perform  all  the  provisions  hereinafter  contained, 
which  are  or  ought  on  his  part  to  be  observed  and  performed. 

6.  {Covenant  to  pay  rates  and  taxeSy  suprdy  p.  110.) 

6.  The  lessee  shall  not  use  the  land  hereby  demised  for 
any  other  purpose  than  as  a  brickfield,  and  he  shall  manufacture 
all  the  clay  and  other  materials  gotten  therefrom  into  bricks, 
tiles,  or  other  ware  on  the  said  land  and  not  elsewhere.  All  the 
bricks  and  draining  tiles  shall  be  of  the  common  and  ordinary 
size. 

7.  For  the  purpose  of  ascertaining  the  amount  of  rent  payable 
for  the  time  being  as  aforesaid,  the  lessee  shall  keep  proper  and 
correct  books  of  account  showing  the  number  of  bricks,  tiles,  and 
other  articles  manufactured  on  the  said  land,  and  shall  from  time 
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to  time  deliver  to  tlie  lessor  or  his  agent  a  correct  abstract  of  the         of  a 

said  books  of  account  for  the  then  preceding  year,  and  shall  '- 

yerify  the  same  by  the  statutory  declaration  of  himself  or  his 
{oieman  if  required,  and  shall  permit  the  lessor  and  his  agent 
at  all  reasonable  times  to  inspect  the  said  books  of  account,  and 
to  take  extracts  therefrom. 

8.  The  lessee  shall  at  all  times  dm*ing  the  said  term  keep  To  keep 

all  sheds,  buildings,  kilns,  and  other  erections  now  standing  or  &c^^  in  repair, 
which  shall  hereafter  be  erected  or  set  up  in  or  upon  the  said 
land  under  the  authority  of  these  presents,  in  good  and  sub- 
stantial repair  and  condition,  and  the  same  in  such  good  and 
substantial  repair  deliver  up  to  the  lessor  at  the  end  of  the 
said  term.     And  he  shall  at  all  times  carry  on  the  works  hereby  To  carry  on 
authorized   in   a   proper  and  workmanlike  manner,  and  keep  periy. 
indenmified  the  lessor  from  and  against  all  actions,  claims,  and 
demands  for  or  by  reason  of  any  injury  to  adjoining  property  or 
any  nuisance  or  annoyance  arising  from  the  carrying  on  of  the 
said  works. 

9.  It  shall  be  lawful  for  the  lessor  or  his  agent  at  all  reasonable  Lessor  may 
times  during  the  said  term  to  enter  into  and  upon  the  land  inspect  works. 
hereby  demised  for  the  purpose  of  inspecting  the  works  therein. 

10.  The  LESSEE  shall  not  cut  down,  destroy,  or  injure  any  Lessee  to  pro- 
trees  standing  on  the  said  land,  and  shall  permit  the  lessor  to  and  to  permit 
plant  trees  on  the  said  land  within  six  yards  of  the  hedgerows  J^^r  h^le-*^* 
on  the  south  and  west  sides  thereof.  ^o^^- 

11.  Whenever  any  land  shall  cease  to  be  used  for  the  pur-  To  restore 
pofies  of  this  demise,  the  lessee  shall  restore  the  surface  thereof  original  con- 
to  its  original  state  and  condition  as  far  as  is  praicticable,  imless  <^^o^- 
the  lessor  shall  require  him  to  leave  the  same  in  its  actual 

state. 

12.  The  lessee  shall  not  during  the  last  year  of  the  said  Not  to  remove 
term  remove  or  destroy  any  machinery  or  plant  standing  and  last  year. 
being  on  the  said  land,  and  used  for  the  purposes  of  the  works 

hereby  authorized  without  the  consent  of  the  lessor,  but  shall 
keep  the  same  on  the  said  land  or  in  or  about  the  said  works  in 
order  to  enable  the  lessor  to  exercise  the  option  of  purchasing 
the  same  hereinafter  conferred  on  him. 

13.  If  at  the  expiration  or  other  sooner  determination  of  the  Power  for 
term  hereby  granted,  the  lessor  shall  be  desirous  of  purchasing  p^irchase 

plant. 
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all  or  any  of  the  machinery  and  plant  in  and  upon  the  said  land 
which  shall  have  been  provided  by  the  lessee  for  the  purposes  of 
the  works  hereby  authorized,  and  shall  signify  his  desire  in  that 
behalf  by  a  notice  in  writing  to  be  given  to  the  lessee  at  his  office 
on  the  said  works,  within  one  calendar  month  after  the  determi- 
nation of  the  said  term,  then  and  in  such  case  the  said  machinery 
and  plant  or  such  part  thereof  as  the  lessor  shall  elect  to  purchase 
as  aforesaid  shall  be  left  by  the  lessee,  and  taken  by  the  lessor 
at  a  price  to  be  determined  by  arbitration  in  case  of  difFerenoe. 

14.  The  lessee  shall  not  assign  or  underlet  the  land  hereby 
demised  or  any  part  thereof,  without  the  consent  in  writing  of 
the  lessor. 

15.  The  lessor  hereby  covenants  with  the.  lessee  that  the 
lessee  paying  the  rents  hereby  reserved  and  observing  and 
performing  the  covenants  and  conditions  herein  contained, 
and  on  his  part  to  be  observed  and  performed,  shall  peaceably 
and  quietly  hold  and  enjoy  the  premises  hereby  demised  for  and 
during  the  term  hereby  granted  without  any  lawful  interruption 
from  or  by  the  lessor  or  any  person  rightfully  claiming  from 
or  under  him. 

16.  The  lessor  hereby  also  covenants  with  the  lessee  that 
the  lessee  may  at  any  time  within  six  calendar  months  after  the 
expiration  or  sooner  determination  of  the  said  term  remove  and 
carry  away  and  convert  to  his  own  use  all  the  machinery  and 
plant  which  shall  have  been  provided  by  him  for  the  purposes 
of  the  works  hereby  authorized,  and  which  the  lessor  shall  not 
have  purchased  under  the  power  in  that  behalf  hereinafter  given 
to  him. 

17  to  21.  {Powers  of  distress  and  re-entry ^  Arbitration  clause^ 
and  meaning  of  "lessor"  and  "lessee^"  as  in  Precedent  No. 
XXIIL,  Arts.  24,  25,  29,  8f  31,  substituting  ''lessee''  for 
"  lessees''  supra^  pp.  113,  115, 116.) 

In  witness,  &c. 
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No.  XXVIII. 

LEA.SE  of  Stone  Quarries  ayid  Chalk  and  Sand  Pits      op  otone 
— Covenant  hy  Lessee  to  make  a  Road,  and  other     Q^^^^^-_ 
Covenants. 

THIS  INDENTURE,  made  the day  of ,  18—,  Be- 
tween A.  B.,  of,  &c.  (lessor),  of  the  one  part,  and  C.  D.,  of,  &c.  Parties. 
(lessee),  of  the  other  part,  WITNESSETH  and  declares  as 
follows : — 

1.  In  consideration  of  the  rents  and  lessee's  covenants  herein-  Demise  of 
after  reserved  and  contained,  the  said  A.  B.  (hereinafter  called 

"the  lessor")  hereby  demises  unto  the  said  C.  D.  (herein- 
after called  "the  lessee") :  all  those  stone  quarries  and  chalk 

pits  in  and  under  certain  parcels  of  land  called and , 

situate  in  the  parish  of ,  in  the  county  of :  And  also 

all  that  sand  pit  situate  and  being  at  the  north-west  comer  of  a 
ceortain  parcel  of  land  called ,  and  situate  in as  afore- 
said, and  which  said  quarries,  chalk  pits,  and  sand  pit  are  now 
in  the  occupation  of  the  lessee,  and  the  said  lands  and  certain 
other  lands  of  the  lessor  adjoining  thereto  are  delineated  in 
the  plan  drawn  in  the  margin  of  these  presents,  and  are  therein 

coloured  pink :  To  hold  the  same  unto  the  lessee  from  the 

day  of ,  for  the  term  of years  thence  next  ensuing. 

2.  The  lessee  shall  and  may  at  all  times  during  the  said  term  Liberty  to 
work  and  get  from  or  out  of  the  lands  coloured  pink  on  the  said  ^Sak,"&o.*^ 
plan  by  means  of  the  aforesaid  quarries  and  pits,  so  much  chalk, 
fire-stone,  hearth-stone,  burr-stone,  and  sand  as  he  shall  think 

fit :  Provided  always  that  the  precise  places  from  or  out  of  Places  out  of 
which  the  said  chalk,  stone,  and  sand  shall  be  gotten,  shall  from  &c.,  to^be  got 
time  to  time  be  set  out  and  appointed  for  that  purpose  by  the  ^J^by 
lessor  or  his  agent,  with  liberty,  however,  for  the  lessee  to  object  ^^^  ^^  ^y 
to  any  place  so  set  out  and  appointed  as  not  being  suitable  and  arbitration. 
convenient  for  the  purposes  aforesaid,  and  in  such  case  the 
question  whether  the  place  objected  to  is  suitable  and  convenient 
shall  be  settled  by  arbitration :  And  if  the  decision  shall  be 
against  the  lessor,  he  or  his  agent  shall  thereupon  set  out  and 
appoint  some  other  place  for  the  purpose  aforesaid,  and  the  lessee 
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shall  have  the  like  right  of  objecting  thereto,  and  of  having  the 
.  question  settled  by  arbitration,  and  so  on  from  time  to  time  imtil 
the  lessor  or  his  agent  shall  set  out  and  appoint  some  place  for 
the  purpose  aforesaid,  to  which  the  lessee  shall  not  object,  or 
which,  upon  a  reference  to  arbitration,  shall  be  determined  to  be 
suitable  and  convenient  for  the  purpose  aforesaid. 

3.  The  lessee  may  from  time  to  time  during  the  said  term  lay, 
place,  and  stack  in  or  upon  any  convenient  part  of  the  said  lands 
all  or  any  of  the  chalk,  lime,  stone,  sand,  and  other  produce  to 
be  gotten  under  the  authority  of  these  presents,  and  all  earth  and 
rubbish  which  shall  be  gotten,  thrown  up,  or  collected  in  carry- 
ing on  the  works  hereby  authorized :  And  also  may  carry  and 
convey  all  such  chalk,  lime,  stone,  sand,  and  other  produce,  earth, 
and  rubbish  as  aforesaid,  and  all  materials  used  in  or  about  the 
said  works  over  or  along  the  said  lands  between  the  said  quarries 
and  pits  and  the  public  highway,  by  means  of  the  road  herein- 
after covenanted  to  be  made  by  the  lessee :  And  also  may  make, 
lay  down,  and  place  on  the  said  lands  such  railways  and 
tramways  with  proper  sidings,  and  other  conveniences  as  shall  be 
necessary  or  convenient  for  carrying  and  conveying  any  such 
chalk,  lime,  stone,  sand,  and  other  produce,  earth,  rubbish,  and 
materials  as  aforesaid,  between  the  said  quarries  and  pits  and  the 

Railway,  and  may  use  the  same  railways,  tramways  and 

sidings  for  the  purposes  aforesaid  :  And  also  may  erect  and  set 
up  on  any  convenient  part  of  the  said  lands,  two  cottages  for  the 
residence  of  his  foreman  or  workman  employed  in  or  about  the 
said  works,  and  such  and  so  many  sheds  and  buildings  as  he  may 
deem  necessary  or  convenient  for  carrying  on  the  works  hereby 
authorized,  and  to  use  the  sheds  and  buildings  now  standing  on 
•the  said  lands  for  the  like  purposes :  And  also  may  erect  and 
set  up  on  such  part  or  parts  of  the  said  lands  as  the  lessor  or  his 
agent  shall  set  out  and  appoint  for  the  purpose  (but  not  else- 
where) such  and  so  many  lime-kilns  as  the  lessee  may  think 
necessary  or  expedient  for  the  purpose  of  converting  the  said 
chalk  into  lime :  And  also  may  do  all  such  other  acts  and  things, 
and  use  all  such  other  devices  and  means  for  carrying  on  the 
works  hereby  authorized,  as  shall  or  may  be  found  necessary  or 
convenient  according  to  the  most  approved  practice  in  the 
district. 

4.  The  following  liberties  are  reserved  to  the  lessor,  namely : 
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liberty  for  the  lessor  arid  all  person^  authorised  by  him  to  use      opstonb 

the  road  hereinafter  covenanted  to  be  made  by  the  lessee  either ^ 

■with  or  without  horses,  cattle,  carts,  and  carriages:  and  also  roS^dtT 
hberty  for  the  lessor  and  all  persons  authorised  by  him  to  dig  out  of^anda^ 
and  get  chalk,  stone,  and  sand  from  or  out  of  any  part  of  the  for  use  of  his 
lands  coloured  pink  on  the  said  plan  for  the  use  of  the  estate  or  from  lessee's 
the  lessor,  but  not  for  sale :  But  this  liberty  shall  not  enable  ^^ 
the  lessor,  or   any  other  person  to  dig  or  get  chalk,  stone, 
or  sand  from  the  quarries  or  pits  of  the  lessee  without  his 
consent. 

5.  The  following  rents  are  hereby  reserved  for  or  in  respect  of  Certain  rent, 
the  pienuses  hereby  demised,  and  shall  be  paid  by  the  lessee  to  the 
lessor  (namely),  Ist,  the  yearly  rent  of  £200  to  be  paid  during 
the  whole  of  the  term  hereby  granted,  by  equal  half-yearly 

payments  on  the day  of ,  and  the day  of in 

every  year,  the  first  of  such  payments  to  be  considered  as  pay- 
able on  the day  of ,  18—:  2ndly,  the  rent  or  sum  of  Bent  for  stone. 

6/.,  for  every  ton  of  stone  over  and  above  10,000  tons  which 
shall  or  may  be  gotten  from  or  out  of  the  said  lands  under  the 
authority  of  this  lease  in   any  year  of  the   said  term   after 

the day  of ,  such  royalty  to  be  paid  on  the day 

of in  every  year,  for  and  in  respect  of  the  stone  gotten 

SiS  aforesaid  during  the  then  preceding  year,  and  to  be  in  addition 

to  the  said  yearly  rent  of  £200  :  And  3rdly,  the  yearly  rent  of  Bent  for  every 

£20  to  be  paid  for  and  in  respect  of  each  and  every  lime-kiln  ex-  exceeding  five. 

ceeding  the  number  of  five,  which  the  lessee  shall  erect  or  set  up 

on  the  said  lands  for  the  purpose  of  converting  the  said  chalk 

into  Hme  to  be  paid  half-yearly,  the  first  payment  thereof  to  be 

made  on  the  first  of  the  half-yearly  days  which  shall  happen  next 

after  the  lessee  shall  have  commenced  erecting  and  building  each 

and  every  such  additional  lime-kiln,  and  to  be  paid  during  the 

remainder  of  the  said  term. 

6,  7.  The  lessee  hereby  covenants,  &c.   {to  pay  rents  and  Lessee  cove- 
observe  provisions  and  pat/  rates  and  taxes^  supra^  p.  140).  r^^  litee^ 

8.  The  lessee  shall  forthwith  commence,  and  with  all  con-  ^^  *"*®®- 
venient  speed  prosecute  and  complete  at  his  own  cost  in  a  good  road. 
and  workmanlike  manner,  and  to  the  satisfaction  of  the  lessor  or 
his  agenty  a  hard  and  substantial  road  not  less  than  fifteen  yards 

wide  from  the  said  quarries  and  pits  to Heath,  the  site  and 

direction  of  the  said  road  to  be  determined  by  the  lessor  or  his 
vol.  II.  L 
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agent,  and  shall  at  all  times  during  the  said  term,  at  his  own 
cost,  keep  the  said  road  in  good  and  substantial  repair  and  con- 
dition, and  the  same  in  such  good  repair  and  condition  deliver 
up  to  the  lessor  at  the  end  of  the  said  term,  and  shall  at  all 
times  during  the  said  term  permit  the  lessor  and  all  persons 
authorised  by  him  to  use  the  said  road,  either  with  or  without 
horses,  cattle,  carts,  and  carriages. 

9.  For  the  purpose  of  ascertaining  the  amount  of  rent  for  stone 
payable  under  the  above  reservation  in  that  behalf,  the  lessee 

shall,  after  the day  of ,  keep  proper  and  correct  books 

of  account,  showing  the  amount  of  stone  gotten  from  time  to  time 
under  the  authority  of  these  presents,  and  shall,  previously  to 

the day  of ,  in  the  year  18 — ,  and  in  every  subsequent 

year  of  the  said  term,  deliver  to  the  lessor  or  his  agent  a  correct 
abstract  of  the  said  books  of  account  for  the  then  preceding  year, 
and  shall  verify  the  same  by  the  statutoiy  declaration  of  himself 
or  his  foremen,  if  required :  And  shall  permit  the  lessor  and  his 
agent  at  all  reasonable  times  to  inspect  the  said  books  of  account 
to  take  extracts  therefrom. 

10.  Thb  lessee  shall  at  all  times  during  the  said  term  keep 
aU  cottages,  sheds,  buildings,  lime-kilns,  and  other  erections  now 
standing,  or  which  shall  hereafter  be  erected  or  set  up  in  or 
upon  the  said  lands  under  the  authority  of  these  presents,  in 
good  and  substantial  repair  and  condition,  and  the  same  in  such 
good  and  substantial  repair  deliver  up  to  the  lessor  at  the  end  of 
the  said  term. 

11.  The  lessee  shall  at  all  times  during  the  said  term  well 
and  effectually  fence  and  guard  the  quarries,  pits,  railways, 
tramways,  and  other  ways  now  existing,  or  which  shall  at  any 
time  during  the  said  term  be  made  under  the  authority  of  these 
presents,  and  shall  do  as  little  damage  or  injury  as  possible  to 
the  surface  of  the  said  lands  in  the  exercise  of  the  liberties 
hereby  granted :  And  shall  make  full  satisfaction  to  the  tenants 
or  occupiers  of  the  said  lands  for  any  damage  or  loss  which  may 
be  sustained  by  them  by  reason  of  any  horses,  cattle,  sheep,  or 
other  animals  falling  into  or  getting  on  the  said  quarries,  pits, 
railways,  tramways,  or  other  ways,  or  otherwise  by  the  neglect 
or  default  of  the  lessee  or  his  agent,  servants,  or  workmen,  the 
amount  of  such  compensation  to  be  settled  by  arbitration  in  case 
of  difference. 
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12.  The  lessee  shall  at  all  times  ccmy  on  the  works  hereby      op  stowr 
authorised  in  a  proper  and  workmanlike  manner,  and  after  the 


best  and  most  approved  method  of  canyiBg  on  simUar  works  in  ^,^- 
the  neighbourhood.  P®^^y- 

13.  It  shall  be  lawful  for  the  lessor  or  his  agent  at  all  reason-  Lessor  may 
able  times  during  the  said  term  to  enter  into  and  upon  the  inspecTworks. 
quarries  and  pits  of  the  lessee,  and  to  inspect  the  state  and 
condition  of  the  same,  and  of  the  works  therein,  and  if  any 
of  the  said  works  shall  be  found  to  be  carried  on  in  an  im- 
proper and  unworkmanlike  manner,  to  give  notice  in  writing 
to  the  lessee  or  his  agent  to  rectify  such  improper  working 
within  ten  days  after  such  notice  shall  have  been  so  given, 
within  which  time  the  lessee  shall  so  far  as  practicable  rectify 
the  same. 

14  to  end.  {Lessee  not  to  remove  plant — potccr  to  lessor  to 
purchase  plant — lessee  not  to  assign  icithout  lieenee — Covenants  by 
lessor  for  quiet  enjoyment  hy  lessee^  and  that  lessee  may  refnore 
plant  if  not  purchaMcl — poxcer  of  distress — poicei'  of  re-e^itry — 
arbitration  clause — meaning  of  "  lessar  "  and  "  lessee  " — as  in 
last  Precedent^  suprdy  pp.  141,  142.) 
In  witness,  &e. 


No.  XXIX. 

LEASE  for  Lives  on  the  dropinng  of  a  Life  pursuant  to     i^^asb  fob 
a  Covenant  /w  perpetual  Renewal  contained  in  a        "^^^' 
Lease  for  Lives  which  is  surrendered. 

THIS   INDENTURE,  made,  Ac,  Between  A.  B.,  of,  &c.  Parties. 
{lessor)y  of  the  one  part,  and  0.  D.,  of,  &c.  {lessee)^  of  the  other 
part  {Recite  lease  for  lives  of  E,y  -P.,  and  G.,  and  lives  and  life  of 
surmrors  and  survivor  of  tlhem,  and  the  covenant  for  renewal 
contained  in  the  leasCy — death  of  E,) :  And  whereas  the  said  AppUcation 
C.  D.  hath  requested  the  said  A.  B.  to  grant  to  him  the  said  i^^®'^ 
C.  D.  a  renewed  lease  of  the  said  premises  pursuant  to  the 
covenant  for  this  purpose  contained  in  the  said  lease,  for  the 

l2 
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LEASE  FOB 
LIVES. 

Lessor  grants 

{)remises  to 
essee  for, 
three  lives. 


lives  of  F.,  G.,  and  H.  in  consideration  of  a  fine  of  £ NOW 

THIS  INDENTURE  WITNESSETH  that,  in  pursuance  of  the 

aforesaid  covenant,  and  in  consideration  of  the  sum  of  £ to 

the  said  A.  B.  paid  by  the  said  C.  D.  on  or  before  the  execution 
of  these  presents  {the  receijyf,  Sfc),  and  in  consideration  of  the 
surrender  of  the  said  recited  lease,  and  of  the  rent  and  lessee's 
covenants  hereinafter  reserved  and  contained,  he  the  said  A.  B. 
(hereinafter  called  "  the  lessor  ")  hereby  conveys  unto  the  said 
C.  D,  (hereinafter  called  **the  lessee  "),  All,  &c.  {parceh)^  To 
HOLD  the  same  unto  the  lessee  from  the  date  of  these  presents, 
for  and  during  the  lives  of  the  said  F.,  G.,  and  H.,  and  the 
lives  and  life  of  the  survivors  and  survivor  of  them.  Yielding 
AND  PAYING  thcrcfor  during  the  said  term  the  yearly  rent  of 

£ ,  by  equal  quarterly  payments  on  the day  of , 

the day  of  ,  the  day  of  ,  and  the  

-,  the  first  of  such  quarterly  payments  to  be  made 

—  day  of  .     {Covenant  by  lessee   to  pay  rent^ 

taxes   during   the   said  term^   to  keep  in  repair — to 


day  of  — r- 
on  the  — 
rates^   and 


the  dropping 
of  a  life. 


Covenants  by  permit  kssor  to  inspect — to  insure)  :  And  the  lessor  hereby 
the  iLse'on^'^  covcuants  with  the  lessee  that  in  case,  on  the  decease  of  any 
one  of  the  persons  for  whose  lives  this  lease  is  granted,  the  lessee 
shall,  within  six  calendar  months  from  the  dropping  of  such 
life,  give  to  the  lessor,  or  leave  at  his  usual  or  last  known  place 
of  abode,  a  notice  in  writing  requesting  a  new  lease  of  the 
premises  for  the  lives  of  the  two  survivors  of  such  persons,  and 
the  life  of  one  other  person  to  be  nominated  in  that  behalf  by 
the  person  or  persons  giving  or  leaving  such  notice,  and  shall 

within  the  said  period  pay  the  sum  of  £ to  the  lessor, 

by  way  of  fine  for  the  renewal  of  such  lease,  then  and  in  such 
case  the  lessor  shall  and  will  within  such  period  as  aforesaid, 
at  the  request  and  cost  of  the  lessee,  grant  unto  him,  on  the 
surrender  of  this  present  lease,  a  new  lease  of  the  said  premises 
for  the  lives  aforesaid,  according  to  such  notice,  upon  the  same 
or  the  like  terms,  and  under  and  subject  to  the  same  or  the 
like  covenants  and  provisions  as  are  declared  and  contained 
in  this  present  lease,  including  this  covenant  for  renewal. 
{Meaning  of  term  "  lessor  "  afid  "  lesseey^  suprdj  p.  56.) 
In  witness,  &c. 


LEASES.  149 


No.  XXX. 


LEASE  of  a  Bioht  of  Sporting.  op  bight  op 

8P0BTIN0. 


THIS  INDENTURE,  made  the dayof ,18— ,Betwkbn 

A.  B.,  of,  &c.,  of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part :  Parties. 
WITNESSETH,  that  in  consideration  of  the  rent  and  lessee's 
covenants  hereinafter  reserved  and  contained,  The  said  A.  B.  Demise  of 
doth  hereby  demise  unto  the  said  C.  D.,  All  that  the  exolu-  ^^^i 
sive  right  of  hunting,  coursing,  shooting,  fishing,  and  sporting 
in,  over,  and  upon  the  manors  of,  &c..  And  also  all  that  the 
keeper's  lodge  situate  at  aforesaid,  now  in  ^the  occupa- 
tion of (except  and  reserved  out  of  these  presents  unto 

the  said  A.  B.,  his  heirs  and  assigns,  the  exdusive  right  of 
shooting  and  sporting  in,  over,  and  upon  the  several  lands 
coloured  red  in  the  plan  hereto  annexed,  and  the  exclusive  right 
of  fishing  in  the  river  A.,  between  the  points  marked  C.  and  D. 
on  the  said  plan).     To  hold  the  said  premises  unto  the  said  to  lessee  for 

C.  D.,  from  the day  of ,  last  past,  for  and  during  the  a  h^^aXSflo 

term  of  seven  years  thence  next  ensuing,  if  the  said  C.  D.  ^°^8  live, 
shall  so  long  live,  but  subject  as  regards  ground  game  to  the 
rights  of  the  tenants  of  the  said  lands  or  any  of  them  under  the 
Ground  Game  Act,  1880.    Yielding  and  pa\ing  therefor,  the  At  yearly 

yearly  rent  of  £ ,  by  equal  quarterly  payments,  on  the  25th 

day  of  March,  the  24th  day  of  June,  the  29th  day  of  September, 
and  the  2oth  day  of  December  in  each  year,  with  a  propor- 
tionate part  of  the  said  rent,  up  to  the  day  of  the  decease  of 
the  said  C.  D.  within  the  said  term,  the  first  payment  to  be 
made  on  the day  of next.     And  the  said  C.  D.  doth  Covenants  by 

lessees 

hereby  covenant  with  the  said  A.  B.,  his  heirs  and  assigns,  in  ' 

manner  following,  that  is  to  say,  that  he,  the  said  C.  D.,  will  pay  to  pay  rent, 
the  said  rent  at  the  times  hereinbefore  appointed  for  payment  and  taxes  in 
thereof,  and  will  also  pay  all  rates  and  taxes  payable  in  respect  ^e^rViodgc 
of  the  said  keeper's  lodge  :  And  also  will,  during  the  said  term,  To  keep  a 
at  his  own  cost,  keep  at  least  one  effective  gamekeeper,  who  shall  ^™^  ^^^' 
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OV  BiaHT  07 
6P0BTINa. 

To  preserve 
game  and 


Not  toasrign 
or  underlet 
without 
licenoe  of 
lessor. 


CoTenant  by 
lessor  for 
quiet  enjoy* 
mentby 
lessee. 


And  if  lessee 
dies  before 
end  of  term, 
to  allow  bim 
expenses  of 
preserving 
from  end  of 
preceding 
season. 


have  the  Bupervision  of,  and  preserye  the  game  upon,  the  said 
manors,  and  who  shall  live  in  the  said  keeper's  lodge :  And 
ALSO  that  he  the  said  C.  D.  will,  at  all  times  during  the  said 
term,  keep  up  the  head  of  game  on  the  said  manors,  and  will  to 
the  best  of  his  power  preserve  the  eggs  and  young  of  game  birds 
from  being  destroyed  or  injured:  And  also  will  not,  at  any 
time,  assign  or  underlet,  or  otherwise  part  with  this  present 
lease,  or  the  rights  and  privileges  hereby  demised,  or  any  of 
them,  to  any  person  or  persons  whomsoever,  without  the  con- 
sent in  writing  of  the  said  A.  B.,  his  heirs  or  assigns,  first  had 
and  obtained  for  that  purpose.  And  the  said  A.  B.  doth  hereby 
covenant  with  the  said  C.  D.,  that  he  paying  the  yearly  rent 
hereby  reserved,  and  observing  and  performing  the  covenants 
herein  contained  on  his  part,  shall  and  may  peaceably  and 
quietly  have,  hold,  and  enjoy  the  rights  and  privileges  hereby 
demised  without  any  lawful  interruption  from  or  by  the  said 
A.  B.,  or  any  person  or  persons  claiming  through,  under,  or  in 
trust  for  him;  And  that  if  this  lease  shall  determine  by  the 
death  of  the  said  C.  D.  during  the  said  term,  he  the  said  A.  B., 
his  heirs  or  assigns,  will  pay  or  allow  to  the  executors,  adminis- 
trators, and  assigns  of  the  said  C.  D.,  all  expenses  incurred  by 
the  said  0.  D.  in  preserving  q,nd  rearing  the  game,  from  the  end 
of  the  preceding  season  up  to  the  day  of  the  death  of  the  said 
CD. 
In  witness,  &c. 
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No.  XXXI. 

UNDERLEASE  of  a  Part  of  the  Propbrty  comprised   uwDBBLBAaB 
m   M«  Origixal  Iieasb;   Covenants  by  Lessor  in     ulndcox- 
the    event    of  his  purchasing    Be^isrsion    i;i    Feb      o^^jSl 
Simple,  or  obtaining  a  Eenewed  Lease,   to  Sell  gSoSnS- 
such  Bbvbrsion  or  to  grant  a  ^jl^jlytkd  Lease  to  the      I'^^nxssB. 
Sitb-Lessee. 

THIS  INDENTURE,  made  the day  of ,  Between 

A.  B.,  of,  &o.  {Je»%or)j  of  the  one  part,  and  C.  D.,  of,  &c.  {kssee)^  Faitke. 

of  the  other :  "Whereas  hy  an  indenture  of  lease  dated  the Bedte  original 

day  of ,  and  made  between  the  Dean  and  Chapter  of ^  **^* 

of  the  one  part,  and  the  said  A.  B.,  of  the  other  part,  for  the 
oonsiderations  therein  mentioned.  All  that  pieoe  or  parcel  of 
land  {here  describe  the  piece  of  land  as  described  in  the  lease)  ^ 

were  demised  unto  the  said  A.  B.,  from  the  day  of 

then  last  past,  for  the  term  of  twenty-one  years,  at  the 

yearly  rent  of  £ ^  and  under  and  subject  to  the  covenants 

and  conditions  in  the  said  indenture  of  lease  contained,  and  on 
the  part  of  the  lessee  to  be  observed  and  performed :   And  Agreement 
whereas  the  said  A.  B.  hath  agreed  with  the  said  C.  D.  for  unS^ieaseof 
the  demise  to  him  of  the  piece  of  land  hereinafter  described  S^^^. 
(being   part    of   the    said    piece    of    land  comprised    in  the 
said  recited  indenture  of  lease),  for  the  unexpired  residue  of 
the  said  term  of  twenty-one  years  (wanting  the  last  ten  days 
thereof),  upon  the  terms  hereinafter  mentioned:  NOW  THIS  Sub-demise 
INDENTURE  WITNESSETH,  that  in  pursuance  of  the  said  ^'p*^^ 

agreement,  and  in  consideration  of  the  sum  of  £ to  the 

said  A.  B.  now  paid  by  the  said  C,  D.  (the  receipt  whereof  the 
said  A.  B.  hereby  acknowledges),  and  in  consideration  of  the 
rent  hereinafter  reserved  and  the  covenants  of  the  scdd  0.  D., 
hereinafter  contained,  the  said  A.  B.  (hereinafter  called  ^'  the 
sub-lessor")  hereby  demises  unto  the  said  C.  D.  (hereinafter 
called  ^Hhe  sub-lessee")  All  that  piece  or  parcel  of  land 
{describe  the  land  to  be  underlet)  :  To  hold  the  same  unto  to  sub-lessee 
the  sub-lessee  for  all  the  residue  now  unexpired  of  the  said  tenn'cwuiting 
term  of  twenty-one  years  created  by  the  said  recited  indenture  ^^  ^^'^* 
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TjwDEBLEASB    of  Icose  (exccpt  the  last  ten  days  of  the  said  term),  Yielding 

OP  PABT  OP 

LAND  cjoM-     AND  PAYING  therefor  during  the  term  hereby  granted  the  yearly 
ORIGIN-^     rent  of   1«. :    And  the  sub- lessee  hereby  covenants  with  the 
sFEc^vnFU'  sub-lessor   that    he    the    sub-lessee    will,    &c.    {Covenants    by 
LATI0N8.      mb'lcssee,   corresponding    tcith    the    covenants   contained    in    the 
Covenants  by    recited  lease — poicer  of  re-entry  in  case  rent  shall  be  in  arrear 
or  covenants  shall  be  h'ohen — covenant  by  lessor  for  quiet  enjoy » 
Covenant  by     mcnt) :  And  the  sub-lessor  hereby  covenants  with  the  sub-lessee 
in  the  event  of  that  if  duiiDg  the  Continuance  of  this  lease  he  the  sub-lessor 
revM^nln^  shall  agree  to  purchase  the  fee  simple  of  the  premises  comprised 
sub^^ee'        ^°  ^^®  hereinbefore  recited  indenture  of  lease,  or  of  any  portion 
shall  have        of  the  Same  premises  which  shall  include  the  premises  hereby 
chasing*  demised,  the   said  sub-lessor  will  forthwith  inform  the   sub- 

h^f  ™  lessee  of  such  agreement  and  of  the  terms  and  conditions  thereof, 
and  it  shall  be  lawful  for  the  sub-lessee  at  any  time  within  one 
calendar  month  after  the  receipt  of  such  information  to  give  to 
the  sub-lesBor  a  notice  in  writing  stating  the  wish  of  the  sub- 
lessee to  purchase  the  fee  simple  of  the  lands  hereby  demised,  at 
the  price  which  the  sub-lessor  shall  have  agreed  to  pay  for  such 
fee  simple  if  the  said  lands  shall  be  the  sole  subject  of  his 
purchase,  but  in  the  event  of  other  property  being  included 
therein,  then  at  a  proportionate  part  of  such  price,  such  pro- 
portion to  be  settled  in  case  of  dispute  by  two  referees,  one 
to  be  chosen  by  each  party,  and  in  case  of  their  disagree- 
ment, by  an  umpire  to  be  chosen  by  such  two  persons,  but  if 
either  party  shall  neglect  or  refuse  to  appoint  a  referee  within 
ten  days  after  notice  shall  have  been  given  to  him  by  the 
other  party  so  to  do,  then  the  referee  appointed  by  such  other 
Expenses  to  be  party  shall  make  a  final  decision  alone :  And  it  is  declared 
^ee7  *^  '  that  the  sub-lessee  shall  pay  all  the  costs  and  expenses  of  both 
parties  of  and  incidental  to  the  purchajse  by  the  sub-lessee,  and 
also  the  costs  and  expenses  of  and  incidental  to  the  purchase 
by  the  sub-lessor  if  the  lands  hereby  demised  shall  be  the 
sole  subject  of  the  said  purchase,  but  if  not,  then  a  propor- 
tionate part  thereof,  such  proportion  to  be  settled  in  case  of 
dispute  in  manner  aforesaid :  And  it  is  also  declared  that 
the  sub-lessee  shall  be  bound  by  the  same  terms  and  conditions 
as  to  title  and  otherwise  as  the  sub-lessor  shall  be  bound  by, 
and  the  purohajse  by  the  sub-lessee  shall  be  completed  at  the 
same  time  as  the  purchase  by  the  sub-lessor,  if  the  infor- 
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mation  giveu  by  the  sub-lessor  to  the  sub-lessee  of  the  said  tjndeblease 

agreement  to  piirchase  shall  be  at  least  one  calendar  month  landcjom- 
before  the  time  appointed  for  completion,  but  if  not,  then  the      o^to^al 

sub-lessee  shall  be  at  liberty  to  postpone  the  completion  of  his  i-sAaB,  with 

,.  ,  6PECIAX  BTIPir- 

puTchase  until  the  expu*ation  of  one  calendar  month  from  the      lations. 
receipt  of  such  information  as  aforesaid :  And  the  sub-lessor  Covenant  that 
hereby  further  covenants  with  the  sub-lessee  that  if  during  the  j^JS^obtoJ^a 
continuance   of  this  underlease  the  sub-lessor  shall  obtain  a  renewed  lease, 

.he  wiU  grant  a 

renewed  lease  of  the  premises  comprised  in  the  hereinbefore  renewed  lease 
recited  indenture  of  lease,  or  of  any  portion  of  the  said  premises,  lessee." 
which  shall  include  the  premises  hereby  demised,  then  and  in 
such  case  the  sub-lessor  shall,  at  the  request  and  cost  of  the 
sub-lessee,  and  upon  the  surrender  by  him  of  the  present 
underlease,  grant  to  him  a  new  underlease  of  the  premises  hereby 
demised,  for  the  residue  of  the  term  to  be  granted  to  the  under- 
lessor  by  such  new  lease  (wanting  the  last  ten  days  of  such 
term),  at  the  rent  of  Is,  per  annum,  such  new  underlease  to 
contain  the  same  covenants  and  provisions  on  the  part  of  the 
sub-lessee  and  sub-lessor  respectively  as  are  contained  in  this 
present  indenture,  including  the  covenants  enabling  the  under- 
lessee  to  purchase  the  fee  simple,  and  to  have  a  renewal  of  the 
underlease  in  case  of  a  further  renewal  of  the  superior  lease, 
but  with  such  variations  (if  any)  as  may  be  rendered  necessary 
if  the  renewed  superior  lease  shall  contain  covenants  diflFerent 
from  those  in  the  present  superior  lease,  it  being  the  intention  of 
the  parties  hereto,  that  the  covenant  of  the  sub-lessee  in  the  new 
underlease  other  than  the  covenant  for  payment  of  rent  shall 
correspond  to  those  of  the  sub-lessor  in  the  new  superior  lease, 
so  as  to  be  a  complete  indemnity  to  thfe  sub-lessor  against  such 
covenants  so  far  as  the  same  relate  to  the  premises  comprised  in 
the  underlease :  And  it  is  agreed  and  declared  that  upon  any  gu^j^essee  to 
renewal  of  the  underlease  as  aforesaid,  the  sub-lessee  shall  pay  to  P^y  ?»«  pro- 

,      portionate 

the  sub-lessor  for  such  renewal  of  the  underlease  a  fine  equal  in  to  that  paid  by 
amount  to  the  fine  payable  by  the  sub-lessor  for  the  renewal  of  propo^nate 
the  superior  lease,  and  shall  also  pay  all  other  the  costs  and  p*^  °*  ^^* 
expenses  attending  the  renewal   of  the  superior  lease  if  the 
premises  comprised  in  the  underlease  shall  be  the  sole  subject  of 
the  new  superior  lease,  but  if  not,  then  a  proportionate  part  of 
the  said  fine,  costs,  and  expenses,  such  proportion  to  be  settled 
in  case  of  dispute  by  two  referees  or  their  umpire  in  manner 
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UNDEBLEASE  hereliibefore  mentioned,  and  the  suMessee  shall  also  pay  all 

lAND  oox-  the  costs  and  expenses  attending  the  renewal  of  the  underlease  : 

^IJ^jJ  And  it  is  hereby  lastly  declared  that,  whenever  the  context 

J^3  2!3^  admits,  the  expressions  "  the  sub-lessor  "  and  "  the  sub-lessee  " 

8PECIAL  8TIFU-  . 

i^TioNs.      shall  be  deemed  to  include,  besides  the  said  A.  B.  and  C.  D., 
their  respective  executors,  administrators,  and  assigns. 
In  witness,  &c. 


» 


No.  xxxn. 


DEED  TO 
EXTEND  TnCE 

FOBPEB- 

FOBICANOEOF 

COVENANT. 


Parties. 


Bedte  that 
lessee  has  failed 
to  perform 
covenant  to 
build  three 
messuages 
within  a  given 
time,  and  that 
he  has  re- 
quested 
lessor  to 
extend  the 
time. 

Agreement 
tluit  time  shall 
be  extended. 


DEED  of  Arrangement  for  extending  the  time  for  the 
Performance  of  a  Covenant  in  a  Lease  to  complete 
Buildings  {by  indorsement  on  lease), 

THIS  mDENTUEE,  made,  &c..  Between  the  within-named 
A.  B.  (hereinafter  called  "  the  lessor"),  of  the  one  part,  and  the 
within-named  C.  D.  (hereinafter  called  "the  lessee"),  of  the  other 
part :  Whereas  the  lessee  has  failed  to  perform  the  covenant 
on  his  part  contained  in  the  within- written  indenture  for  the 

erection  and  completion  before  the day  of of  a  good 

and  substantial  messuage  or  dwelling-house  on  each  of  the  three 
several  plots  of  ground  comprised  in  the  within-written  in- 
denture ;  and  he  has  requested  the  lessor  to  extend  the  time  for 

the  erection  and  completion  thereof  to  the day  of , 

which  the  lessor  has  agreed  to  do.  NOW  THIS  INDEN- 
TTJEE  WITNESSETH,  that  it  is  hereby  agreed  and  de- 
clared between  and  by  the  parties  hereto  that  the  covenant 
contained  in  the  within- written  indenture  for  the  erection  and 
completion  of  three  messuages  or  dwelling-houses  on  the  plots 
of  land  thereby  demised,  and  all  other  the  provisions  contained 
in  the  within- written  indenture,  shall  be  read  and  construed  as 

if  the day  of ,  18 — ^  had  been  the  time  fixed  by  the 

said  indenture  for  the  completion  of   the  said  messuages  or 

dwelling-houses  instead  of  the day  of ,  18 — . 

In  wffness,  &c. 
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xxxin. 

UCENGE  hy  Lessor  to  Lessee  to  Assign  the  Paemises      ugencs 
for  the  Bbsidue  of  the  Term.  ^^  lbssob  to 

ly  A.  B.y  of,  &c.,  hereby  authorise  jou  to  assign  the  messuage  and 
premises  situate  at,  &o.,  comprised  in  a  certain  indenture  dated 

the day  of ,  and  made  between  me  of  the  one  part  and 

you  of  the  other  part,  for  the  residue  of  the  term  of  twenty-one 
years  thereby  created,  yet  so  that,  save  and  except  the  assign- 
ment hereby  authorised  to  be  made,  no  future  assignment  or 
underlease  of  the  said  messuage  or  premises  during  the  said  term 
shall  be  made  without  the  written  consent  of  myself,  my  heirs 
or  assigns. 

As  WITNESS  my  hand  this day  of . 

A.  B.  {lessor) . 
To  C.  D.  (lessee). 


No.  XXXIV. 


LIGENCKTO 
TTMDEBLET. 


LICENCE  (a)  from  Lessor  to  Lessee  to  grant  an  Under- 
lease o/*Part  of  the  DEMISED  Premises  upon  condition 
that  the  Underlessee  shall  not  assign  or  underlet 
tdthotit  the  consent  of  the  superior  Lessor. 

THIS  INDENTTJEE,  made  the day  of ,  18—,  Be- 

t^veen  a.  B.,  of,  &c.  {lessor)^  of  the  one  part,  and  0.  D.,  of,  &o.  Parties. 
{lessee)  J  of  the  other  part :  Whereas  by  an  indentitre  of  lease  Redtaiof 
dated,  &c.,  and  made,  &c.,  the  said  A.  B.  demised  certain  lands  ^^^^' 
and  hereditaments  therein  described  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  from  the  24th  day  of 
June  then  last  for  the  term  of  twenty-one  years  thence  next  en- 

(a)  As  this  inBtnunent  contains  a  covenant,  it  should  be  under  seal ; 
but  a  simple  licence  to  assign  may  be  by  writing  only,  unless  a  deed  is 
expressly  required  by  the  lease. 
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LICENCE  TO     suing,  at  the  yearly  rent  of  £ ,  and  subject  to  the  covenants 

'—  and  conditions  therein  contained,  and  on  the  lessee's  part  to  be 


observed  and  performed,  including  a  covenant  not  to  assign  or 
underlet  without  the  licence  or  consent  in  writing  of  the  said 
A.  B.,  his  heirs  or  assigns  first  had  and  obtained,  and  a  proviso 
or  condition  for  re-entry  on  breach  of  any  of  the  said  covenants 
RequMt  by       therein  contained  :  And  whereas  the  said  C.  D.  has  requested 

16SB60  lO  IfiSSOl? 

to  grant  the  Said  A.  B.  to  grant  his  licence  and  consent  to  such  under- 

undOTkase.  lease  as  is  hereinafter  mentioned,  which  the  said  A.  B.  has  agreed 
to  do,  subject  to  such  covenants  and  conditions  as  are  hereinafter 
witneasing  contained :  NOW  THIS  INDENTURE  WITNESSETH,  that 
Le88or  jrrants  ^^  pursuance  of  the  said  agreement  the  said  A.  B.  doth  hereby  give 
to  lessee  and  GRANT  to  the  said  C.  D.  LICENCE  and  authority  to  underlet 

underlet  part    to  E.  F.,  of,  &c.,  All,  &c.  {describe  jmrcels),  being  part  of  the 

premSw^for      premises  demised  by  the  said  indenture  of  lease  from  the 

oSlnai*tenn     ^^^  ^^ ^^  ^^^  ^^^  residue  of  the  said  term  of  twenty-one 

except  ten        yeoTS  granted  by  the  said  indenture  of  lease  (except  the  last  ten 

tocoVeiiants     days  thereof).  Such  underlease  to  be  subject  to  the  covenants 

of  superior  °^  and  couditions  contained  in  the  said  indenture  of  lease  and  on 

ne^c(m(Stion   ^^^  P^  ^^  ^^®  lesscc  to  be  obscrved  and  performed  (except  the 

against  assign-  covenant  for  payment  of  rent)  so  far  as  the  same  covenants  and 

letting  without  Conditions  relate  to  the  premises  to  be  comprised  in  such  under- 

Buperior^iessor.  lease,  and  to  be  made  on  the  express  condition  that  the  said 

E.  F.,  his  executors,  administrators,  or  assigns  shall  not  at  any 

time  assign,  underlet,  or  otherwise  part  with  the  last-mentioned 

premises,  or  any  part  thereof,  for  the  whole  or  any  part  of  the 

term  to  be  granted  by  such  imderlease,  without  the  licence  or 

consent  in  writing  of  the  said  A.  B.,  his  heirs  or  assigns,  first 

Covenant  by     had  and  obtained :  AND  THIS  INDENTUEE  ALSO  WIT- 

waive  con-       NESSETH,  that  in  consideration  of  the  said  licence  herein- 

^sri^^^*    before  granted,  the  said  C.  D.  hereby  covenants  with  the  said 

&c.,  tobe        ^,  B.  that  he   the  said  C.  D.,  his  executors,  administrators, 

inserted  in  ,  ,  ,  ,  ... 

underlease        or  assigns  wiU  not,  without  the  licence  or  consent  in  writing  of 

lessor's  cjon-      the  Said  A.  B.,  his  heirs  or  assigns,  release  or  waive  the  con- 

^^^'  dition  against  assignment  or  underletting  upon  which  the  said 

underlease  is  hereinbefore  stipulated  to  be  made,  but  will  (unless 

otherwise  directed  by  the  said  A.  B.,  his  heirs  or  assigns)  re-enter 

on  the  premises  comprised  in  the  same  underlease  in  case  of  any 

breach  of  such  condition,  and  otherwise  take  full  advantage  thereof : 

Proviso  that     PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and  declared,  that 
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the  proviso  or  condition  for  re-entry  contained  in  the  herein-     licence  to 
before  recited  indenture  of  lease  shall  be  exerolseable,  not  only 


in  case  of  the  breach  of  any  of  the  covenants  contained  in  the  re^entey^in 
same  indenture,  but  also  in  case  of  the  breach  of  the  covenant  gj^^°\^^® 
hereinbefore  contained.  to  a  breach  of 

In  witness,  &C.  covenant. 


No.  XXXV. 
LICENCE  6v  Superior  Lessor  and  TJnderlessor  to  an    licence  to 

UNDEfiLESSEE 

Underlessee  to  assign.  toassion. 

Whrreas  {recite  lease  from  A.  B,  to  G,  D.  as  in  last  Precedent) :  Recite  lease 
And  whereas  by  an  indenture  of  underlease  dated,  &c.,  and  f^e"*^  ^^" 
made,  &c.,  the  said  C.  D.  (having  first  obtained  the  licence  and 
consent  in  writing  of  the  said  A.  B.)  did  demise  all,  &c.  (parcels)  ^ 
unto  the  said  E.  F.,  for  all  the  residue  of  the  said  term  of 
twenty-one  years  granted  by  the  said  indenture  of  lease  as  afore- 
said, except  the  last  ten  days  thereof,  at  the  yearly  rent  of 

£ ,  and  subject  to  the  covenants  therein  contained,  and  on 

the  lessee's  part  to  be  observed  and  performed,  being  covenants 
to  the  like  effect  as  the  lessee's  covenants  contained  in  the  said 

indenture  of  lease  of  the day  of ,  and  also  a  covenant 

by  the  said  E.  F.  not  to  assign  or  imderlet  without  the  licence 
or  consent  in  writing  of  the  said  C.  D  ,  his  executors,  adminis- 
trators, or  assigns,  and  also  of  the  said  A.  B.,  his  heirs  or  assigns, 
first  had  and  obtained,  and  subject  also  to  a  condition  for  re-entry 
on  breach  of  any  of  the  said  covenants :  And  whereas  the  said  AppUcationby 
E.  F.  has  requested  the  said  A.  B.  and  C.  D.  to  grant  their  f^^.  Sence^o 
licence  and  consent  to  such  assignment  as  is  hereinafter  men-  ^^p^- 
tioned,  which  they  have  agreed  to  do :  NOW  THEREFORE  Superior  lessor 
the  said  A.  B.  and  C.  D.  do,  and  each  of  them  doth,  hereby  give  lessor  give 
and  grant  to  the  said  E.  F.,  licence  and  authority  to  assign  all  ^dei^iMseoto 
the  premises  comprised  in  the  said  indenture  of  underlease  of  ^^iff»** 
the day  of ,  18 — ,  unto  G.  H.,  of,  &c.,  subject  to  the 
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uoENOB  TO  rent,  oovenants,  and  oonditions  by  and  in  the  said  indenture  of 
TO  ASSIGN,  underlease  contained,  and  on  the  underlessee's  part  to  be  ob- 
served  and  performed,  including  the  covenant  against  assigning 
and  underletting  \vithout  consent,  which  covenant  shall  remain 
in  full  force  as  against  the  said  G.  H.,  his  executors,  administra- 
tors, or  a!ssigns. 

As  WITNESS  the  hands  of  the  said  A.  B.  and  0.  D.  this 

day  of . 


No.  XXXVI. 


TENANT. 


LiGENCK  BY  LICENCE  Iv  u  LoRD  of  a  Manor  to  his  Copyhold  Tenant 

LOBDOFMANOB  t  j>  -rr 

TO  COPYHOLD  to  Lease  jov  ticeutf/'One  Years. 

I,  A.  B.,  of,  &c.,  the  lord  of  the  manor  of ,  in  the  county 

of ,  hereby  authorise  you  to  demise  the  copyhold  messuage 

or  tenement,  situate,  &c.  (to  which  you  were  admitted  tenant  at 

a  Court  held  for  the  said  manor  on  the day  of ),  for  a 

term  of  twenty-one  years,  to  be  computed  from  the day  of 

now  next  ensuing. 

As  WITNESS  my  hand  this day  of . 

A.  B.  {lord  of  the  manor). 
To  CD.  (tenant). 


No.  XXXVII. 


BY  LANDLOBD  NOTICE  to  QUtt  hv  a  Lakdlord  to  a  Tenant  from  year 

TO  TENANT. 

to  year. 

You  are  hereby  required  to  quit  and  deliver  up  on  the day 

of ,  18 —  [or  on  other  the  day  on  which  the  current  year  of 

your  tenancy  will  expire  next  after  the  end  of  half  a  year  {a)  from 
the  time  of  your  being  served  with  this  notice  (J)],  the  posses- 
sion of  the  messuage,  &c.  (describe  the  property  shortly)  y  which 

you  now  hold  of (landlord).    Dated  the day  of . 

A.  B.  (agent  for  the  said  landlord). 
To  C.  D.  (tenant), 

(a)  If  a  year's  noticQ  is  requisite  (see  the  Agricultural  Holdings  (Eng- 
land) Act,  1883,  B.  33),  substitute  here  "  a  year"  for  "  half  a  year." 

(h)  The  words  in  brackets  Trill  be  inserted  wherever  there  is  any  doubt 
as  to  the  day  on  which  the  tenancy  commenced. 


} 
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No.  xxxvin. 

NOTICE  to  quit  hy  Tknant  from  year  to  year  to  Land-   by  tenant  to 

LANDLOBD. 
LORD.  

I  HEREBY  give  you  notioe  that  I  shall  quit  and  deliver  up  on  the 

day  of  ,  18 —  [or  otherwise  on  the  day  on  which  the 

current  year  of  my  tenancy  will  expire  next  after  the  end  of  half 
a  year  (c)  from  the  time  of  your  being  served  with  this  notice  (d)\ 
the  possession  of  the  messuage,  &c.  {describe  the  property  shortly)  ^ 

which  I  now  hold  of  you  as  a  yearly  tenant.     Dated  the 

day  of . 

A.  B.  (tenant). 
To  C.  D.  (landlord). 


No.  XXXIX. 
NOTICE  by  Tenant  to  determine  a  Lease.  to  dbtebhinb 

A  LEASE. 


I  HEREBY  give  you  notice  that,  in  pursuance  of  the  power  for  this 

purpose  given  to  me  by  the  indenture  of  lease  dated  the 

day  of ,  and  made  between  you  of  the  one  part,  and  me  of 

the  other  part,  it  is  my  intention  to  determine  the  lease  thereby 

made  on  the  day  of next,  and  I  shall  therefore  quit 

and  deliver  up  possession  to  you  of  the  messuage  and  premises 
situate  at,  &c.,  comprised  in  the  said  indenture  of  lease  on  the 
said day  of . 

Dated  the day  of . 

A.  B.  (tenant). 

To  C.  D.  (landlord). 

(c)  See  note  (a),  attprd.  (d)  See  note  (6),  auprd. 
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TO  TBN  ANT  TO 
BEPAIB. 


No.  XL. 

NOTICE  by  a  Lessor  to  his  Lessee  requiring  him  to  put 
the  Premises  in  Bepair  pursuant  to  a  Covenant  con-- 
tained  in  the  Lease. 

I  HEREBY  give  you  notice  and  require  that  in  pursuance  of  the 
covenant  in  that  behalf  contained  in  the  indenture  of  lease  dated 

the day  of ,  under  which  you  hold  the  messuage  and 

premises,  No.,  &c.  {describing  the  premises  shortly),  you  do  and 
execute,  within  six  calendar  months  from  the  date  hereof,  the 
repairs  in  and  upon  the  said  messuage  and  premises,  which  are 
specified  in  the  schedule  to  this  notice. 

To  C.  D.  {temmt),  A.  B.  {landlord). 

The  Schedule  above  referred  to. 


No.  XLI. 


OF  ELECTION 
TOPUBOHASE. 


NOTICE  by  Lessee  to  Lessor  of  Election  to  Purchase  the 
Freehold  and  Inheritance  of  Prenmes,  pursuant  to 
a  Poicer  contained  in  the  Lease  for  this  purpose  {a), 

I  hereby  give  you  notice  that,  pursuant  to  the  power  for  this 

purpose  given  to  me  hy  an  indenture  of  lease,  dated  the 

day  of  ,   whereby   certain  hereditaments  and    premises, 

situate,  &o.,  were  demised  by  you  to  me  for  the  term  of 


years,  I  elect  and  agree  to  purchase  the  said  hereditaments  and 
premises,  and  the  inheritance  thereof  in  fee  simple,  at  the  price 

of  £ ,  and  to  pay  the  purchase-money,  and  in  all  respects  to 

comply  with  the  terms  prescribed  by  the  said  indenture  of  lease 
in  respect  of  such  purchase  by  me ;  and  I  request  you,  on  or 
before  the  expiration  of  one  calendar  month  from  the  date 
hereof,  to  make  out  and  deliver  to  me  an  abstract  of  the  title  to 
the  said  hereditaments  and  premises,  according  to  the  stipula- 
tion for  this  purpose  contained  in  the  said  indenture  of  lease. 

As  WITNESS  my  hand  this day  of . 

To  A.  B.  {lessor).  C.  D.  {lessee) 

(a)  Supra f  p.  68, 


TRUSTEES  (a). 


It  is  proposed  in  this  Dissertation  to  consider — I.  The  nivjoon  of 
nature   of  a  trust  and  the  different  kinds  of  trusts.  ^^  ^ 
II.  The  transmission  of  powers  and  trusts.     III.  The 
powers  and  duties  of  trustees  for  sale.     IV.  Purchases 
by  a  trustee  from  himseK  or  from  his  cestui  qtie  trust. 
V .  The  powers  and  duties  of  trustees  as  regards  the 
investment  of  trust  moneys,  and  the  management  of  the 
trust  property.     VI.  Disclaimer.     VII.  Appointments 
of  new  trustees,  and  the  powers  conferred  by  statute 
for  this  purpose.     VIII.  The  provisions  of  the  Trustee 
Relief  Acts.      IX.   Miscellaneous  points  relating  to 
Trustees. 


I.  The  nature  of  a  trust  and  the  different  kinds  of 
trusts. 

A  trust  may  be  defined  as  an  obligation  attached  to  Deflnition  of 

* -i  L*         jf  1  1  J.  p  ft  trust. 

the  ownership  oi  real  or  personal  property  or  oi  some 
estate  in,  or  power  over,  real  or  personal  property, 
binding  the  person  in  whom  such  property,  estate,  or 
power  is  vested,  to  hold  or  exercise  it  for  the  benefit 
of  some  other  person  or  persons,  and  which  obligation 
is  enforceable  by  means  of  the  equitable  jurisdiction 
of  the  Court. 

A  trust  may  be  a  bare  trust,  or  an  active  trust.     A  Bare  trust. 
bare  trust  is  where  the  instrument  imposes   on   the 
trustee  no  duty  beyond  that  implied  by  law  from  the 
bare  relation  of  trustee  and  cestui  que  trust,  e.g.,  where 

(a)  Settlements  form  the  next  class  tory  dissertations,  the  one  on  the 

of  instruments  of  which  precedents  powers,  estates,  duties,  and  respon- 

are  given  in  this  ooUection.  As  the  sibilities  of  trustees,  and  the  other 

objects  of  a  settlement  usually  re-  on  the  law  affecting  the  relation  of 

quire  the  intervention  of  trustees,  husband  and  wife  and  their  interests 

and  as  marriage  is  the  ordinary  oc-  in  each  other's  property,  are  here 

casion  of  a  settlement,  two  introduc-  inserted. 

VOL.  II.  M 
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Active  trust. 


How  an 
active  tmst 
may  become 
a  bare  brust. 


Election. 


Bare  tmetee^ 
as  the  term  IB 
used  in  recent 
Acts. 


land  is  vested  in  A.  in  trust  for  B.,  the  simple  duty  of 
A.  being  to  convey  the  land  to  B.,  or  according  to  his 
direction,  whenever  required  so  to  do,  and  in  the  mean- 
time to  permit  him  to  receive  the  rents  and  profits. 
An  active  trust  is  where  the  instrument  imposes  on  the 
trustee  some  special  duty  beyond  the  simple  obligation 
above  referred  to,  e.  g.^  a  trust  to  sell,  or  to  manage, 
or  to  receive  the  rents  and  apply  them  in  a  particular 
manner. 

A  trust  originally  active  may  become  a  bare  trust, 
either  by  reason  of  all  the  special  duties  havipg  been 
performed,  or  by  reason  of  the  obligation  to  perform 
such  duties  having  been  put  an  end  to  by  the  act  of 
all  the  persons  beneficially  interested  in  their  perform- 
ance, wnich  act  is  usually  called  an  election.  Thus,  if 
land  is  given  to  a  trustee  in  trust  to  apply  the  rents 
during  the  minority  of  A.  for  his  maintenance,  and  on 
his  attaining  twenty-one  in  trust  for  A.  in  fee  simple, 
the  trust  becomes  a  bare  trust  so  soon  as  A.  attains 
twenty-one.  Again,  if  land  is  vested  in  a  trustee  in 
trust  to  sell  and  divide  the  proceeds  between  a  number 
of  persons,  all  of  whom,  being  suijuris^  join  in  request- 
ing him  not  to  sell  but  to  convey  the  land  to  them  as 
real  estate,  the  trust  from  the  date  of  such  request 
becomes  a  bare  trust. 

The  foregoing  description  of  a  bare  trust  naturally 
leads  up  to  a  definition  of  the  term  ^^  bare  trustee,"  as 
used  in  sect.  6  of  the  Vendor  and  Purchaser  Act,  1874, 
and  in  sect.  48  of  the  Land  Transfer  Act,  1875  (which 
last-mentioned  section  is,  however,  repealed  as  regards 
any  trustee  dying  after  the  31st  December,  1881  {b)  ). 
It  is  submitted  that  a  bare  trustee  may  for  the  pur- 
poses of  these  Acts  be  defined  as  ^^  a  trustee,  who  has 
no  duties  to  perform  beyond  the  simple  obligation  to 
convey  the  land  to  or  according  to  the  direction  of  his 
cestui  que  trusty  whenever  required  so  to  do,  and  in 
the  meantime  to  permit  him  to  receive  the  rents  and 
profits  "  (c).     In  accordance  with  the  above  definition, 


n>\  Ck)nveyancmgAct,  1881,  8.30. 

(c)  Messrs.    Dart    and    Barber 

Dart,  V.  &  P.  p.  517)  conclude 


that  the  term  wiU  be  held  to  meau 
**  a  trustee  to  whose  office  no  duties 
were  originaUy  attached,  or  who. 
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it  was  held  in  a  recent  case  that  a  married  woman, 
being  a  devisee  in  trust  for  sale  under  a  will,  was,  after 
a  sale  by  the  Court  in  an  administration  action,  a  bare 
trustee  for  the  purchaser  (d\ 
Trusts  may  be  also  diviaed  into  express  trusts,  and  Expreas  and 

•       7»7  I        I*        t         I  jii»       j*j*       i'  •     constructive 

tmphed^   or  constructive  trusts,  and  this  distmction  is  trusts. 
rendered  important  by  sect.  25  of  the  Statute  of  Limita- 
tions, 3  &  4  Will.  4,  c.  27,  which  excepts  express  trusts 
from  the  operation  of  the  general  enactment. 

An  express  trust  has  been  defined  to  be  a  trust  ex-  what  is  an 
pressly  declared  by  a  deed,  will,  or  other  written  ^«p««*™*- 
instrument  (^),  and  this  definition  seems  correct  and 
exhaustive  as  applied  to  land.     But  an  express  trust 
may  be  created  of  chattels  or  personal  property  with- 
out any  writing,  as  by  a  deposit  of  them  with  a  factor  ^ 
or  agent  for  a  particular  purpose  (/). 

An  implied  or  constructive  trust  is  one  arisiner  by  iMtances  of 

f       .•  I         ,*  fi^  i»  i»*  implied  or 

implication  or  construction  of  law  irom  certain  circum-  constructive 
stances ;  as,  where  land  is  purchased  by  and  conveyed  *™**' 
to  A.,  but  with  money  belonging  to  B.,  A.  is  treated  as 
a  trustee  for  B.  unless  there  is  such  a  relation  between 
the  parties  as  will  lead  to  the  presumption  that  a  gift 

although  such  duties  were  oiigiuaUy  in  fee  simple,  there  can  be  no  doubt 
attached  to  his  office,  would,  on  the  that  A.  is  a  bare  trustee,  even  though 
requisition  of  his  cestuis  que  trusty  be  he  has  not  been  requested  to  convey 
compellable  in  equity  to  convey  the  the  legal  estate  to  B.  It  is  submitted 
estate  to  them,  or  by  their  direction,  that  Messrs.  Dart  and  Barber's  defi- 
ance has  been  requested  by  them  so  to  nition  should  run  thus,  **  A  trustee 
(2o."  This  definition  has  been  ap-  who  has  no  duties  attached  to  his 
proved  by  V.-C.  HaU,  with  the  office  which  remain  to  be  performed, 
omission  of  the  words  in  italics.  and  who  would  on  the  requisition  of 
Christie  v.  Ovington,  L.  B.  1  Ch.  his  cestuis  que  trusthe  compellable  in 
D.  279.  equity  to  convey  the  legal  estate  to 

It  is  submitted  that  Messrs.  Dart  them,  or  according  to  their  direc- 

and  Barber's  definition  is  not  quite  tion."    This  is  very  similar  to  the' 

correct,  either  with  or  without  the  definition  in  the  text.    See  Morgan 

words  in  italics  proposed  to  be  omit-  v.  Swansea  Urban  Authority,  L.  E. 

ted  by  the  Vice-Chancellor.  9  Ch.  D.  582,  in  which  Jeesel,  M.  B. , 

Suppose  land  to  be  vested  in  A.  seemed  to  think  that  a  bare  trustee. 

in  fee  simple  in  trust  to  sell  and  di-  meant  a  trustee  without  any  bene- 

vide  the  proceeds  between  B.  and  ficial  interest ;  but  this  is  not  the 

C,  it  is  clear  that  B.  and  C.  being  ordinary  acceptation  of  the  term 

sui  juris  might  require  A.  to  convey  among  conveyancers, 
the  land  to  them,  and  it  is  appro-  (d)  Re  Docwra,  29  C.  D.  692. 

bended  that  until  such  requisition         (e)  Petre  v.  Petre,  1  Drew.  393. 
is  made  he  is  not  a  bare  trustee.  (/)  Burdick  v,  Gfarrick,  L.  B.  9* 

On, the  other  hand,  if  land  is  vested  Cb.  233 ;   Banner  v,  Berridge,  18 

in  A.  in  fee  simple  in  trust  for  B.  Ch.  D.  264. 

m2 
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wa«  intended  by  B.  to  A.     Again,  if  land  is  conveyed 
to  a  trustee,  upon  trusts  which  partly  fail  or  do  not 
exhaust  the  whole  legal  interests  conveyed,  there  will, 
as  a  general  rule,  be  an  implied  trust  to  the  extent  of 
the  undisposed-of  interest  for  the  grantor,  which  trust 
is  usually  called  a  resulting  trust.     Again,  after  a  con- 
tract for  sale  of  land,  the  vendor  is  deemed  a  trustee 
for  the  purchaser  subject  to  the  payment  of  the  pur- 
chase-money.   So  also  it  is  a  rule  that  a  trustee  cannot 
derive  any  personal  advantage  from  the  administration 
of  the  trust  property,  and  consequently,  if  a  trustee 
renews  a  lease  in  his  own  name,  he  will  be  deemed 
to  hold  the  new  lease  for  the  benefit  of  his  cestui  qiie 
trtist 
Against  whom       A  trust  may  be  enforced  against  the  person  in  whom 
be  etrfopcS.     1*  was  Originally  reposed,  and  all  persons  deriving  title 
to  the  property  under  him,  whether  by  descent,  repre- 
sentation, conveyance,  or  devise,  other  than  purchasers 
for  valuable  consideration  without  notice  of  the  trust. 
On  death  or         If  a  tcstator  Icavos  property  upon  trust,  and  the 
tnisteir"  °     trustee  dies  in  his  lifetime  or  disclaims,  the  legal  estate 
^g^^^^y    will  devolve  on  the  heir-at-law,  who  will  take  it  subject 

estate  ^soendB  to  the  trUSt, 


to  heir,  subject 
to  trust. 


II.  The  transmission  of  powers  and  trusts. 


Power  when  A  Dowcr,  propcrly  so  called,  i.e.^  an  authority 
by^SnSivors.  enabling  the  donees  to  revoke  or  alter  interests  exist- 
ing in  default  of  and  until  its  exercise,  must  be  strictly 
followed,  and  can  only  be  exercised  by  the  persons 
named  or  indicated  for  that  purpose  by  tne  instrument 
creating  it.  Thus  a  power  of  this  kind  given  to  several 
persons  by  name  and  their  heirs  cannot  be  exercised 
by  the  survivors,  and  this  is  so  even  when  the  persons 
so  named  are  trustees (^),  except  in  cases  coming  withm 
sect.  38  of  the  Conveyancing  Act,  1881.  But  a  power 
given  to  persons  by  some  general  description,  as  "  my 
trustees,"  and  not  by  their  names,  may  (independently 
of  the  Act)  be  exercised  by  the  survivors,  or  other  the 
persons   answering  the   description,    so  long  as   the 

{g)  Townsend  v.  Wilson,  1  B.  &  Aid.  608;  HaU  r.  Dewes,  Jacob,  189. 
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plural  number  remains  (A).  And  it  is  now  provided 
by  the  Conveyancing  Act,  1881,  s.  38,  with  respect  to 
executorships  and  trusts  created  after  the  31st  Decem- 
ber, 1881,  that  where  a  power  or  trust  is  given  to  or 
vested  in  two  or  more  executors  or  trustees  jointly, 
then,  unless  the  contrary  is  expressed,  the  same  may 
be  exercised  or  performed  by  the  survivors  or  survivor 
of  them  for  the  time  being.  In  a  case  where  a  testator 
gave  a  power  to  his  "said  trustees,"  and  the  survivor 
of  them,  and  one  disclaimed,  it  was  held  that  the  sole 
acting  trustee  could  exercise  it  (i). 

A  trust,  as  distinguished  from  a  mere  power,  follows  ^^^^^^^^^ 
the  estate,  and  is  exercisable  by  the  persons  or  person 
on  whom  the  estate  devolves  by  law.  Thus,  if  land  is 
devised  to  two  or  more  persons  in  trust  to  sell  (k)^  or 
in  trust  that  they  or  their  heirs  and  assigns  shall  sell, 
the  trust  will  be  exercisable  by  the  survivors  or  sur- 
vivor, and  by  the  heir  of  the  survivor,  if  he  has  died 
before  the  1st  January,  1882,  intestate  as  to  trust 
estates  (I).  And  in  a  case  where  the  devise  was  to  the 
trustees,  their  respective  heirs  and  assigns,  upon  trust 
that  they,  their  respective  heirs  and  assigns,  should  sell, 
the  word  "respective"  was  rejected,  and  it  was  held 
that  the  survivor  might  perform  the  trust  (m). 

It  does  not  follow  that  a  trustee  by  vesting  the  trust  xnurtee  cannot 
property  in  another  by  his  own  act  can  delegate  to  tnirtby acT 
that  other  the  duty  of  executing  the  trust.     On  the  *^^*^^„ 
contrary,  it  is  clear  that  he  cannot  do  so,  by  act  inter  power  to 

*        /    K  i  1  i»  •    i  •  appoint  new 

VIVOS  (n),  except  under  a  power   of   appomtmg  new  tnutees. 
trustees  contamed  in  the  trust  instriunent,  or  the  statu- 
tory power  for  that  purpose.     Whether,  before  the 
recent  Act,  he  could  do  so  by  will,  has  been  the  subject 
of  several  cases. 

In  Cooke  v.  Crawford  (o),  there  was  a  gift  to  trustees  ^^  ^^ 
in  trust  that  they  and  the  survivor  of  them  and  the  execute  tolst, 


{h)  1  Si^.  Pow.  144 ;  Byam  i;.  {I)  lie  Morton  and  Hallett,  L.  B. 

Byam,  19  Beay.  58.  15  Ch.  D.  143. 

(i)  Eaton  v.  Smith,  2  Beav.  236.  Cm)  Jones  v.  Price,  11  Sim.  537. 

(A;]  Lane  v.  Debenham,  11  Hare,  (n)  Bradford  v.  Belfield,  2  Sim. 

188 ;  Watson  r.  Pearson,  2  Exch.  264. 

B,  481.  {o)  13  Sim.  91. 
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if  word 

isnaed.    If 

word 

'*  auigns*'  is 

omitted,  held 

in  some  caaes 

that  he  cannot. 


Dedsion  of 
Jessel,  M.B., 
in  favour  of 
deviBee  not- 
withstanding 
absence  of 
word 
*' assigns." 


heirs  of  such  survivor  should  sell,  and  it  was  held  that 
the  last  surviving  trustee  was  not  authorized  to  devise 
the  trust  estate,  and  consequently  that  his  devisee 
could  not  sell.  In  Titkt/  v.  Wolstmhohne{p\  the  trust 
was  made  exercisable  by  the  survivor  of  the  trustees, 
his  heirs  and  assigns ^  and  it  was  held  in  this  case  that 
the  devisee  could  execute  the  trust.  Since  these  deci- 
sions it  has  generally  been  considered  that  the  right  of 
the  devisee  to  succeed  to  the  trusteeship  depends  on 
whether  ^'assigns"  are  mentioned  in  the  trust  instru- 
ment as  among  the  persons  by  whom  the  trust  is 
exercisable  (§') ;  and  in  several  cases  where  the  word 
*^ assigns"  was  omitted,  the  Court  has  declined  to 
compel  a  purchaser  to  accept  a  title  from  the  devisee. 
It  has  also  been  held  that  where  in  the  absence  of  the 
word  *^  SLSsigns"  a  trustee  devises  the  trust  estate,  neither 
the  devisee,  nor  the  heir  or  personal  representative, 
can  execute  the  trust ;  the  former  because  not  within 
the  terms  of  the  trust,  and  the  latter  because  he  has 
not  the  legal  estate  (r). 

It  must  be  borne  in  mind  that  in  all  the  cases  above 
referred  to,  the  question  arose  between  vendor  and  pur- 
chaser, and,  according  to  the  then  practice  of  the  Court, 
it  was  a  sufficient  reason  for  deciding  in  favour  of  a 
purchaser  that  the  title  was  open  to  reasonable  doubt. 
In  a  recent  case (5)  where  real  estate  was  devised  to 
trustees  and  their  heirs  (omitting  ^'assigns")  in  trust  to 
sell,  Jessel,  M.R.,  after  noticing  that  according  to  the 
altered  practice  he  was  bound  to  decide  the  question 
between  vendor  and  purchaser,  arrived  at  the  conclusion 
that  Cooke  v.  Crawford  was  not  confirmed  by  any  of 


ship,  and  that  the  trustees  should 
not  be  allowed  to  defeat  this  inten- 
tion by  a  devise,  the  natural  conclu- 
sion would  be  tiiat  the  irregularity 
might  have  been  cured  by  the  de- 
visee conveying  the  legal  estate  so 
as  to  vest  it  in  the  person  on  whom 
it  ought  to  have  oeen  allowed  to 
devolve,  or  by  his  joining  with  that 
person  in  conveying  it  to  a  pur- 
chaser. 

(*)  Osborne  v,  Eowlett^  13  Ch.  D. 
774. 


3  K.  &  J.  080 ; 
Ashton  V,  Wood,  3  S.  &  G.  436  ; 
Stevez^  V.  Austin,  3  E.  &  E.  436; 
Wilson  V.  Bennett,  5  D.  &  S.  475 ; 
He  Burtt's  Estate,  1  Drew.  319. 

(r)  Wilson  v.  Bennett,  5  D.  &  S. 
475;  7]feBurtt*s  Estate,  1  Drew.  319. 
It  is  difficult  to  understand  the 
ground  of  these  decisions.  If  the 
founder  of  the  trust  intended  that 
the  heir  or  legal  personal  represen- 
tative should  succeed  to  the  trustee* 
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the  subsequent  cases,  and  that  it  was  irreconcilable 

with  and  impliedly  overruled  by  Titley  v.  Wolstenhohne  ; 

and  he  decided  in  favour  of  the  devisee  on  the  broad 

ground  that  the  person  who  takes  the  estate  should  be 

the  person  to  execute  the  trust,  and  that  inasmuch  as 

the  founder  of  the  trust  could  not  not  have  reposed 

personal  confidence  in  the  trustee's  unascertained  heir 

any  more  than  in  his  unascertained  devisee,  there  was 

no  reason  why  the  latter  should  not  be  allowed  to 

succeed  to  the  trusteeship  as  well  as  the  former.     But  ^^^ 

in  a  still  more  recent  case(0»  the  Lords  Justices  of  doubted  by 

Appeal  intimated  an  opinion,  though  it  was  not  neces-  ^<'""''"«**<^- 

sary  to  decide  the  point,  that  Cooke  v.  Crawford  was 

still  a  binding  authority,  so  that,  in  cases  not  within 

the  recent  Act,  the  right  of  the  devisee  to  execute  a 

trust,  which  by  the  terms  of  the  instrument  is  not  Queatdonstai 

J  •      ti      T_  •  J.    I-  •  1         J  doubtful. 

made  exercisable  by  assigns,  must  be  considered  as 
still  doubtful. 

By  the  Conveyancing  Act,  1881,  section  30,  it  is  By  recent  Act 
provided,  as  regards  a  trustee  dying  after  the  31st  d^^i^J^ 
December,   1881,  that   "where  an  estate  or  interest  personal  re- 

«.!.'  .  1  J..  .  1  .        presentaaves 

of  inheritance  m  any  hereditaments,  corporeal  or  m-  of  deceased 
corporeal,  is  vested  on  any  trust,  in  any  person  solely,  *"***®®- 
the  same  shall,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in 
his  personal  representatives  from  time  to  time,  in  like 
manner  as  if  the  same  were  a  chattel  real ;  and  accord- 
ingly all  the  like  powers,  for  one  only  of  several  joint 
personal  representatives,  as  well  as  for  a  single  per- 
sonal representative,  and  for  all  the  personal  repre- 
sentatives together,  to  dispose  of  and  otherwise  deal 
with  the  same,  shall  belong  to  his  personal  representa- 
tives from  time  to  time,  with  all  the  like  incidents, 
but  subject  to  all  the  like  rights,  equities,  and  obli- 
gations, as  if  the  same  were  a  chattel  real ;  and,  for 
the  purposes  of  this  section,  the  personal  representa- 
tives, for  the  time  being,  of  the  deceased,  shall  be 
deemed  in  law  his  heirs  and  assigns,  within  the  mean- 
ing of  all  trusts  and  powers." 

(0  Morton  v.  Hallett,  15  Ch.  D.  143. 
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The  above  enactment  applies  to  all  trustees,  and  not 
bare  trustees  only,  and  sect.  48  of  the  Land  Transfer 
Act,  1875,  is  repealed,  as  to  cases  occurring  after  31st 
December,  1881. 
But  not  a  The  effcct  of  the  above  enactment  is  that  upon  the 

wmpl^edby   death  of  a  trustee  dying  after  the  31st  December, 
anyoBtate.       1881,  the  legal  cstato  in  the  trust  property,  and  also 
the  right  and  obligation  to  exercise  the  trusts,  pass  to 
his  personal  representatives.     But  a  mere  power,  un- 
accompanied by  an  estate  in  the  land,  is  not  affected 
by  the  section.     If,  therefore,  by  a  strict  settlement  a 
power  of  sale  and  exchange  is  vested  in  trustees  with- 
out the  addition  of  the  words,  ''  and  the  survivors  and 
survivor  of  them  and  the  executors  or  administrators 
of  such  survivor,"  the  power,  though  exercisable  by 
the  survivors  and  survivor,  would  not  on  the  death  of 
the  last  survivor  pass  to  his  personal  representatives. 
Hor-at-iawon      Where  by  reason  of  the  death  or  disclaimer  of  the 
IrtXd^oiveB  trustees  appointed  by  a  will,  the  land  devolves  on  the 
dLS^^dS^-     heir-at-law  of  the  testator,  subject  to  the  trusts,  which 
daimer  of       trusts  are  of  a  nature  involving  the  exercise  of  iudfir- 

trustees  cannot  ji**  n  t 

ezerdse  trusts  mout  and  discrctiou,  as,  e.ff.^  a  trust  to  sell  or  to  lease, 
SJ^J^S.       the  heir  cannot  himself  execute  them  (w),  but  new 
trustees  must  be  appointed. 


III.   The  powers  and  duties  of  trustees  for  sale. 

SSSew  lor  Trustees  for  sale  should  use  proper  diligence  to  ob- 

saie  as  to  price  tain  the  bost  pricc,  and  should  take  care  to  satisfy 
Se.°^  *  ^  themselves  as  to  the  value  of  the  property  before  they 
proceed  to  a  sale(:r).  If  by  the  terms  of  the  trust 
they  are  not  limited  to  any  particular  mode  of  sale, 
they  may  sell  either  by  public  auction  or  private  con- 
tract, but  as  a  general  rule  they  should  not  sell  by 

(u)  Brown  v.  Higgs,  8  Ves.  561 ;  Vee.  678 ;  Ord  v.  Noel,  5  Mad.  438. 

Bobson  V,  FHght,  34  L.  J.  Ch.  226;  See  also  Harper  v.  Hayes,  2  De  Q. 

4  De  G,  J.  &  S.  608.  F.  &  J.  642 ;  Selby  v.  Bowie,  4  GifP. 

(«)  OonoUy  v.  Parsons,   3  Ves.  300. 
625,  note;  Campbell  v,  V^alker,  5 
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private  contract  at  a  sum  below  what  the  property  has 
been  previously  valued  at ;  and  if  they  sell  by  auction, 
they  should  properly  advertise  the  intended  sale. 

Trustees  may  sell  in  one  lot  or  in  several  lots  and  As  to  con- 
subject  to  conditions  applicable  to  the  state  of  the  ^^^^^  °' '^®' 
title,  but  they  must  not  impose  conditions  calculated 
to  depreciate  the  property  without  reasonable  ground, 
even  though  authorized  by  the  terms  of  the  trust  to 
sell  ^^  subject  to  such  stipulations  as  to  title  as  they 
may  think  fit"(y).  It  is,  however,  provided  by  the 
Trustee  Act,  1888  {z\  with  respect  to  sales  made  after 
the  24th  December,  1888,  (1)  that  no  sale  by  a  trustee 
shall  be  impeached  by  any  cestui  que  truest  on  the  ground 
that  any  of  the  conditions  may  have  been  unnecessarily 
depreciatory,  unless  it  shall  appear  that  the  consideration 
for  the  sale  was  thereby  rendered  inadequate ;  (2)  that  no 
sale  shall  after  completion  be  impeached  as  against  the 
purchaser  on  this  ground  unless  it  shall  appear  that  he 
was  acting  in  collusion  with  the  trustee  at  the  time  of 
the  contract  for  sale ;  and  (3)  that  no  purchaser  shall 
be  at  liberty  to  object  to  the  title  upon  this  ground. 

A  trustee  may  fix  a  reserved  bidding  at  a  sale  by  EMerved 
auction,  and  buy  in  if  that  bidding  is  not  reached  (a) ;  biddings, 
but  in  this,  as  in  other  matters  relating  to  the  trust, 
he  must  act  providently.  Unless  authorized  by  the 
terms  of  his  trust  to  defer  a  sale,  his  duty  is  to  sell  as 
soon  as  he  conveniently  can ;  if  he  does  not,  and  the 
property  falls  in  value,  he  runs  the  risk  of  being  held 
answerable  for  the  loss,  particularly  if  he  has  in  the 
meantime  bought  in  at  an  auction  at  a  sum  higher 
than  that  ultimately  realized,  or  otherwise  refused  a 
fair  offer  {b). 

The  above  observations  apply  generally,  whether  Powenoon- 
the  trust  has  been  created  before  or  since  the  31st  toate«for 
December,  1881 ;  but  as  regards  trusts  created  since  ^ya^^^ot 
that  day,  it  is  expressly  provided  by  the  Conveyancing  iwi. 
Act,  1881  (c),  that  where  a  trust  for  sale  or  a  power  of 

(y)  Dance  v.  Goldingham,  L.  B.  {I)  Taylor  v.  Tabmm,  6  Sim.  281; 

8  C&.  902.  Pry  v.  Fry,  27  Beav.   144 ;  Sug. 

(z)  61  &  52  Vict.  c.  59,  s.  3.  V.  &  P.  50. 

(a)  Re  Peyton's  Settlement,   30  (c)  Sect.  35. 
Beay.  252. 
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Tmst  for  sale 
must  be 
exercised  in 
accordance 
■with  con- 
ditions pre* 
scribed. 


But  a  trust  to 
sell  within  a 
given  time 
maybe 
exercised 
afterwards. 


Sale  of  land 
without 
timber,  or 
surface 
without  mines. 


sale  is  vested  in  trustees,  they  may  sell  either  subject 
to  prior  charges  or  not,  and  either  together  or  in  lots, 
by  public  auction  or  by  private  contract,  subject  to 
any  such  conditions  respecting  title  or  evidence  of 
title,  or  other  matter,  as  they  may  think  fit,  with  power 
to  vary  any  contract  for  sale  and  to  buy  in  or  rescind 
any  contract  for  sale,  and  resell  without  being  answer- 
able for  loss. 

A  trust  for  sale  to  take  effect  at  a  future  time,  or 
on  certain  conditions,  can  only  be  exercised  at  the 
time  and  in  accordance  with  the  conditions  prescribed. 
Thus,  where  a  testator  devised  an  advowson  to  trustees 
upon  trust  to  sell  on  the  death  of  A.  A.  was  the  in- 
cumbent, so  that  on  his  death  no  sale  could  be  made 
until  the  vacancy  was  filled  up.  It  was  held  that  the 
Court  had  no  jurisdiction  to  authorize  a  sale  in  A.'s 
lifetime  on  the  ground  that  it  would  be  beneficial  to 
the  parties  (fl?).  Again,  where  a  testator  gave  real  and 
personal  estate  to  trustees  upon  trust  for  sale,  and  de- 
clared that  no  sale  should  be  made  without  the  consent 
in  writing  of  his  sons  and  daughters,  it  was  held  that 
a  contract  entered  into  by  the  trustees  after  the  death 
of  one  of  the  daughters  could  not  be  specifically 
enforced,  although  her  representative  concurred  (e). 

But  a  trust  to  sell  within  a  given  time  will  not  pre- 
clude the  trustees  from  selling  after  that  time,  if  the 
nature  of  the  trusts  requires  that  there  must  certainly 
be  a  sale  notwithstanding  the  lapse  of  time,  either  by 
the  trustees  or  by  the  Court  (/). 

Trustees  for  sale  must  sell  the  timber  with  the  estate, 
although  the  tenant  for  life  is  unimpeachable  for 
waste  (^);  and  in  the  case  of  Buckley  v.  Howell  (h)^  it 
was  decided  that  the  ordinary  power  of  sale  and 
exchange  did  not  authorize  a  sale  by  the  trustees  of 
the  surface,  reserving  the  minerals.  In  consequence 
of  this  decision,  which  affected  many  existing  titles, 
an  Act  was  passed  (f)  which  confirmed  all  sales,  ex- 


(d)  Johnstone  v,  Baber,  S  Bear. 
333. 

(e)  Sykes  v.  Sheard,  33  Bear.  114. 
(/)  Be  Morley's  Will,  9  Hare, 

293. 


(g)  CockereU  v.  Cholmeley,  1  B. 
&  M.  418. 
(h)  29  Bear.  546. 
(i)  26  &  26  Vict.  c.  108. 
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changes,  partitions,  and  enfranchisements  previously 
made,  of  the  surface  without  the  minerals,  or  of  the 
minerals  without  the  surface,  and  authorized  similar 
dispositions  in  future,  with  the  sanction  of  the  Court  (A). 
This  Act  was  held  to  apply  to  mortgagees  with  a 
power  of  sale  as  well  as  to  trustees  strictly  so  called  (Z). 

The  last-mentioned  Act  is  practically  superseded  by  Surface  and 

^_        _^        TIT         "I     A  t  rkc^  /     \         1  •   ^  mmeraifl  may 

sect.  17  of  the  Settled  Land*  Act,  1882  (w),  which  en-  be  sold,  &c., 
ables  the  surface  and  the  minerals  to  be  sold,  exchanged,  SS^^ttied 
or  leased  separately  under  the  powers  of  that  Act.  ^"^^  ^®*-    . 

A  power  of  sale  vested  in  trustees  by  a  settlement,  uniimit^ 
the  proceeds  being  directed  to  be  laid  out  in  the  pur-  m  I  sSuement 
chase  of  lands  to  be  settled  to  the  like  uses  a;S  the  '^^^' 
lands  sold,  or  being  otherwise  liable  to  trusts  corre- 
sponding with  those  uses,  does  not  transgress  the  rule 
against  perpetuities,  although  no  limit  is  imposed  by 
the  terms  of  the  instrument  as  to  the  period  during 
which  it  may  be  exercised.     Such  a  limit  is  in  fact  ^^^^^^ 
implied  from  the  nature  and  object  of  the  power,  the  estate  vests 
which  is  intended  to  enable  alienation  during  the  con-  S  i^mskot. 
tinuance  of  the  particular  estates  created  by  the  settle- 
ment, and  when  those  estates  determine  and  the  lands 
become  vested  in  fee  simple  in  possession,  either  under 
the  ultimate  limitation  in  the  deed  or  by  reason  of  a 
disentailing  assurance,  the  power  ceases  also.     Thus, 
if  lands  are  settled  on  A.  for  life,  with  remainder  to 
the  sons  of  A.  successively  in  tail,  with  remainder  to 
B.  in  fee  simple,  and  a  power  of  sale  unlimited  in 
terms  is  vested  in  trustees,  such  power  remains  in  force 
during  A.'s  life,  and  if  he  leaves  male  issue,  until  a 
tenant  in  tail  attains  twenty -one,  and  bars  the  entail, 
and  upon  that  event  happening,  or  on  the  death  of  A., 
if  he  has  no  male  issue,  the  power  ceases  (n).     And  it 
seems  that  the  existence  of  a  jointure  rent-charge,  the 
fee  simple  being  vested  in  possession  subject  to  such 
jointure,  will  not  keep  alive  the  power  (o). 

(k)  Sects.  1,  2.  Waring  v,  Coventry,  1 M.  &  K.  249; 

(n  Re  Wilkinson's  Estates,  L.  E.  Nelson  v.  Callow,   15   Sim.   353 ; 

13  Eq.  634.  Lantsbury  v.  Collier,  2  K.  &  J.  709. 

(m)  45  &  46  Vict.  c.  38.  (o)  Wheate  v.  Hall,  17  Ves.  86. 

(n)  Mortlock  v.  Buller,  10  Ves.  The  decision  of  V.-C.  Bacon  in  Be 

315;  Biddlet'.  Perkins, 4 Sim.  135;  Cooke's  Contract,  4   Ch.   D.,454; 
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Power  remains 
although  an 
undivided 
flharehas 
become  vested 
in  possession. 


Doctrine  does 
not  apply 
wherip6weris 
for  j)urpose  of 
diyuion. 


Power  limited 
in  terms,  may 
continue  after 
property  has 
become  vested. 


Power  of  sale, 
where  it 
authorizes  a 
mortgage. 


If  property  is  settled,  as  to  one  undivided  share,  for 
one  class  of  persons,  and  as  to  the  other  share  for 
another  cIms,  the  fact  of  one  share  having  become 
absolutely  vested  in  possession  does  hot  put  an  end  to 
the  power,  which  remains  in  force  until  the  entirety 
has  become  so  vested  (p). 

The  doctrine  that  a  power  of  sale  unlimited  in  terms 
ceases  so  soon  as  the  property  becomes  absolutely 
vested,  does  not  (in  the  opinion  of  Jessel,  M.  R.)  apply 
to  a  case  where  the  power  is  made  to  take  effect  on  the 
coming  into  existence  of  the  absolute  limitation,  e,ff., 
where  property  is  given  to  trustees  in  trust  for  a  class 
of  persons  absolutely,  with  a  power  to  sell  "  for  the 
purpose  of  division."  His  Lordship  considered  that  a 
power  of  this  kind  was  from  its  nature  exercisable 
within  a  reasonable  time,  and  therefore  valid  (q). 

Where  a  power  of  sale  is  conferred  so  as  in  terms  to 
be  exercisable  only  within  the  permitted  period,  such 
a  power  remains  in  force  notwithstanding  that  the  pro- 
perty has  become  absolutely  vested,  if  such  appears  to 
be  the  settlor's  intention  and  there  has  been  no  election 
by  the  cestuis  que  trustent  to  put  an  end  to  it  (r). 

A  power  to  sell  in  order  to  raise  a  sum  of  money 
implies,  it  has  been  said,  a  power  to  mortgage,  which 
is  a  conditional  sale  (s) ;  but  this  is  only  the  case  when 
the  purpose  of  the  trust  will  be  answered  by  a  mort- 
gage ;  for  if  the  intention  appears  that  a  sale  out  and 


seems  primd  facte  to  conflict  "with 
the  doctrine  stated  in  the  text;  but 
his  Honor  must  have  considered  in 
that  case  that  the  authority  to  seU 
"was  an  absolute  trust  for  conver- 
sion, and  not  a  mere  power.  See 
note  (gO  below. 

{p)  Trower  v,  Knightley,  6  Mad. 
134 ;  Taite  v,  Swinstead,  26  Beay. 
525  ;  Be  Brown's  Settlement,  L.  B. 
10  Eq.  349. 

{q)  Peters  v,  Lewes,  &o.  Bail. 
Co.,  18  Ch.  D.  429.  The  view  of 
the  M.  B.,  as  stated  above,  and  also 
the  decision  of  Bacon,  V.-C,  in  Be 
Cooke's  Contract,  4  Oh.  D.  454,  may 
be  supported  by  considering  that 


where  there  is  a  trust  to  divide,  with 
a  power  to  sell  for  the  purpose  of 
division,  the  power  is  not  a  power  in 
the  proper  sense  of  the  term,  f .  e.,  an 
authority  to  defeat  or  divest  in- 
terests vested  in  default  of  its 
exercise,  but  is  merely  part  of  the 
machinery  for  carrymg  out  the 
trust  for  division.  It  is  in  effect  a 
trust  to  divide  the  proper^  among 
the  objects  either  oy  semng  and 
distributing  the  proceeds,  or  by 
specific  aUotments  or  otherwise. 

(r)  Be  Cotton's  Trustees  v.  The 
London  School  Board,  19  Ch.  D. 
624. 

(«)  Mills  V.  Banks,  3  P.  Wms.  9. 
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out  shall  be  made,  a  mortgage  will  not  be  a  valid 
exercise  of  the  power  (^). 

A  power  of  sale  does  not  authorize  a  partition  (w),  a  partition 
and  until  lately  it  was  considered  doubtful  whether  a  ^ww^of     ^ 
partition  could  be  carried  into  effect  under  a  power  of  ^?^f^^er 
exchange  (x).     But  the  doubt  on  this  point  may  be  <>'  wiie. 
considered  as  set  at  rest  by  a  recent  case(y),  where 
Jessel,  M.  R.,  reviewed  all  tne  authorities,  and  arrived 
at  the  conclusion  that  a  partition  of  an  estate  held  in 
moieties  could  be  made  under  such  a  power,  and  in- 
timated his  opinion,  although  it  was  not  necessary  to 
decide  the  point,  that  there  was  no  difference  in  this 
respect  between  an  estate  held  in  moieties,  and  one  held 
in  a  greater  number  of  undivided  shares  (^). 

Land  subject  to  a  discretionary  power  of  sale  retains  Land  remains 
its  character  of  real  estate  until  sale  (a).  uutii^^r  is 

Trust  property  may  be  sold  conjointly  with  property  «^««a"®d. 
belonging  to  other  persons  or  held  on  different  trusts,  may be^^ 
if  by  reason  of  the  situation  of  the  two  properties,  or  ^j^^^ 
for  any  other  reason,  a  joint  sale  is  likely  to  produce  a  property. 
better  price  than  separate  sales  (A).     On  this  principle 
a  joint  sale  by  trustees  of  the  reversion  expectant  on  a 
lease,  and  by  the  owner  of  the  lease,  was  held  good  (c). 
In  the  case  of  a  joint  sale  the  trustees  have  authority 
to  agree  with  the  other  vendor  as  to  the  apportionment 
of  the  purchase-money,  which  must  be  done  before  the 
purchase  is  completed,  and  the  purchaser  dividing  his 
money  according  to  such  apportionment  is  safe  unless 
he  has  notice  that  the  apportionment  is  an  improper 
one  (d).     If,  however,  the  two  properties  are  so  situate 
that,  prima  facte y  nothing  will  be  gained  by  a  joint  sale. 


(0  1  Bug.  Pow.  638 ;  Haldenby  v. 
Spofforth,  1  Beav.  390 ;  StroughiU 
V.  Anstey,  1  De  G.  M.  &  G.  635 ; 
Devaynes  v.  Bobinson,  24  Beay.  86. 

{u)  McQueen  v,  Farquhar,  11 
Ves.  467. 

{x)  Dart,  V.  &  P.  78 ;  Bug. 
Powers,  pp.  856,  857,  859. 

(y)  Pnth  V.  Osborne,  L.  B.  3 
Ch.  D.  618. 

(z)  See  also  Abel  v,  Heathoote,  4 
B.  0.  0.  278;  Doe  v.  Spencer,  2 


Exch.  752. 

(a)  Walter  v.  Maunde,  19  Ves. 
424. 

(6)  Cavendisli  v.  Cavendish,  10 
Oh.  319;  Re  Cooner,  &c.,  4  Ch. 
D.  803.  As  to  tne  including  of 
two  trust  properties  in  one  mining 
lease,  see  Tolson  v.  Sbeard,  5  Ch. 
D.  19. 

(c)  Morris  v,  Debenham,  2  Ch. 
D.  540. 

{d)  Re  Cooper,  &c.,  ubi  »uprd. 
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the  anus  lies  on  the  trustee  to  show  that  it  is  a  prudent 
and  right  thing  (e), 
contwjt ifa        jf  ^  trusteo  enters  into  a  contract  of  sale  which  is 

breach  of  trust  i  i  •  i  i        i* 

not  enforced.  Under  the  circumstances  a  breach  of  trust  as  between 
himself  and  his  cestui  que  trusty  the  Court  will  refuse  to 
enforce  its  specific  performance  either  at  the  suit  of  the 
vendor  or  of  the  purchaser,  and  will,  even  at  the  suit  of 
the  cestui  que  trusty  restrain  the  vendor  from  carrying 
it  into  effect,  leaving  the  purchaser  to  his  remedy  in 
damages,  if  any(/).  If  under  such  a  contract  the 
property  has  been  actually  conveyed  to  the  purchaser, 
the  question  whether  it  will  be  set  aside  will  depend 
on  whether  he  had  notice  of  the  breach  of  trust. 

Under  old  law       Accordiuff  to  the  old  law,  a  purchaser  from  a  trustee 

trustees  could  t    t_i     x  xi-    x  !_•  xT  i 

give  good  was  liable  to  see  that  his  purchase-money  was  properly 
c^m"<^  applied,  unless  the  instrument  expressly  declared  that 
only.  the  trustee's  receipt  should  be  a  gooa  discharge,  or 

unless  such  an  intention  was  to  be  inferred  from  the 
nature  of  the  trust.  But  by  the  Conveyancing  Act, 
1881,  sect.  36,  it  is  provided  that  ^^  the  receipt  in 
writing  of  any  trustees  or  trustee  for  any  money,  se- 
curities, or  other  personal  property  payable,  trans- 
ferable, or  deliverable  to.  them  or  him  under  any  trust 
or  power  shall  be  a  sufficient  discharge  for  the  same, 
ana  shall  effectually  exonerate  the  person  paying, 
transferring,  or  delivering  the  same,  from  seeing  to 
the  application  or  being  answerable  for  any  loss  or 
misapplication  thereof,"  and  this  enactment  is  made 
applicable  to  trusts  created  either  before  or  after  the 
commencement  of  the  Act  {g). 
How  money  to  Trustecs  are  not,  as  a  general  rule,  justified  in  dele- 
trustees,  gating  to  an  agent,  or  even  to  one  of  themselves,  the 
power  to  receive  money,  and  until  the  recent  Act  a 
purchaser,  or  other  person  liable  to  pay  money  to 
trustees,  was  entitled  to  insist  on  all  the  trustees  being 
personally  present  to  receive  and  take  charge  of  it,  or 
on  their  giving  a  written  authority  for  payment  of  it 

ie)  Re  Cooper,  &c.,  uhi  supra.  Dance  v,  Gk>lding]iam,  L.  E.  8  Ch. 

(/)  Mortlock  V,  Buller,  10  Ves.  App.  913. 

392  ;  Ord  v,  Noel,  5  Madd.  438 ;  ( ^)  See  also  22  &  23  Yict.  c.  35, 

Turner  v.  Harvey,  Jac.  169  ;  Bede  s.  23. 
r.  Oakes,  4  De  G.  J.  &  S.  613; 
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to  thfeir  ibint  account  at  a  ha^kfh).     But  the  law  is  Caaes  in  which 
pow  modified  to  this  extent  that— (1)  a  trustee  (which  appoint  a 
term  includes  an  executor)  may  appoint  a  solicitor  to  SuSer^as  ws 
be  his  agent  to  receive  and  give  a  discharge  for  any  5^*^oney 
money,  &c.  receivable  by  such  trustee  under  the  trust 
by  permitting  him  to  have  the  custody  of  and  to  pro- 
duce a  deed  containing  any  such  receipt  as  is  referred 
to  in  sect.  56  of  the  Conveyancing  Act,  1881  (^);  and 
(2)  a  trustee  may  appoint   a  solicitor  or  banker  to 
receive  and  give  a  discharge  for  money  payable  under 
a  policy  of  assurance  by  permitting  nim  to  have  the 
custody  of  and  to  produce  such  policy  with  a  receipt 
signed  by  the  trustee;   but  the  trustee  must  not,  in 
either  of  the  above  cases,  permit  the  money  to  remain 
in  the  hands  of  the  solicitor  or  banker  longer  than  is 
reasonably  necessary  to  enable  him  to  pay  the  same  to 
the  trustee  {k\ 

Chattels  real  vest  in  the  executor  for  the  payment  of  Executor's 
the  testator's  debts,  so  that,  although  they  may  be  speci-  ^^^of 
fically  bequeathed,  the  executor^s  receipt  is  a  sufficient  *^"®^  '^®*^- 
discharge  for  the  proceeds  of  the  sale  uiereof  {l\ 

It  will  be  borne  in   mind  that  whenever  land  is  Truatsor 
settled  within  the  meaning  of  the  Settled  Land  Act,  ?^"i2     ^ 
1882  (other  than  sect.  63  of  that  Act),  so  that  there  is  ^^^^^ 
under  the  deed  or  wUl  creating  the  settlement  a  tenant  "^  8«^r- 
for  life  or  any  person  placed  by  the  Act  in  the  po-  powers  of 
sition  of   a  tenant  for  life,  by  whom  the  statutory  ^S^^seui^ 
powers  of  sale,  exchange,  leasing,  &c.,  can  be  exer-  i^dAct. 
cised,  then  all  powers  for  the  same  purpose  given  by 
the  settlement  to  trustees  are  subordinate  to  the  statu- 
tory powers  and  cannot  be  exercised  without  the  con- 
sent of  the  person,  or  one  of  the  persons,  in  whom 


(A)  ife  Bellamy,  24  C.  D.  387; 
Rt  Mower,  27  C.  D.  692.  These 
cases  merely  decide  that  a  pur- 
chaser from  trustees  may,  for  his 
own  protection,  and  in  order  to  be 
perfectly  safe,  insist  on  paying  as 
aboye,  where  there  is  no  reason  for 
adopting  any  other  mode  of  pay- 
ment. But  it  has  never  been  de- 
cided that  a  person  paying  money 
to  an  agent  according  to  the  written 
direction  of  the  trustees,  will  have 
to  pay  it  oyer  again  if  it  is  mis- 


appropriated by  the  agent,  and  such 
authority  as  there  is  appears  to  be 
against  such  liability.  Webb  f. 
Ledsam,  1  K.  &  J.  385 ;  Hope  r. 
LiddeU,  21  Beay.  183. 

(i)  Under  this  section  the  pro- 
duction by  a  solicitor  of  a  deed,  with 
a  receipt  for  money  signed  by  the 
person  entitled  to  receive  it,  is  a 
sufficient  authority  for  the  payment 
of  it  to  the  solicitor. 

fA;)  Trustee  Act,  1888,  s.  2. 

7)  Dart,  V»  &  P.  548. 
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Trustee  for 
sale  cannot 
buy  from 
himself. 


Court  will 
Bometimee 
authorize 
purchase  by 
trustee. 


Purchases  by 
trustee  from 
eeatui  que  trusty 
under  what 
circumstances 
Talid. 


those  powers  are  for  the  time  being  vested.  But  if 
land  is  vested  in  trustees  upon  trust  to  sell  so  as  to 
constitute  a  settlement  under  sect.  63  of  that  Act,  the 
trustees  may  sell  or  exercise  any  other  powers  vested 
in  them  by  the  settlement,  without  any  consent  not 
required  by  the  terms  of  the  instrument  (m). 

IV.  Purchases  hy  a  trustee  from  himself  or  from  his 
cestui  que  trust. 

A  trustee  for  sale  cannot  purchase  the  trust  property 
from  himself,  nor,  where  there  are  several  trustees,  can 
one  buy  from  the  others.  The  sale  is  not,  however, 
void  ab  initio^  but  is  liable  to  be  set  aside,  as  a  matter  of 
course,  by  the  cestui  que  trusty  provided  that  he  applies 
to  the  Court  for  that  purpose  within  a  reasonable  time ; 
and  it  is  not  necessary  to  show  that  the  trustee  has 
taken  any  advantage.  If,  prior  to  the  setting  aside  of 
the  sale,  the  trustee  has  sold  at  an  increased  price,  the 
cestui  que  trust  may  claim  the  advantage  (w). 

The  Court  will,  however,  sometimes  authorize  a  pur- 
chase by  a  trustee  of  the  trust  property  on  being  satis- 
fied that  such  purchase  is  for  the  benefit  of  the  cestui 
que  trust  {o). 

With  regard  to  purchases  by  a  trustee  from  his  cestui 
que  trusty  the  rule  has  been  thus  stated  by  Lord  Eldon  : 
"  The  rule  I  take  to  be  this,  not  that  a  trustee  cannot 
buy  from  his  cestui  que  trusty  but  that  he  shall  not  buy 
from  himself.  If  a  trustee  will  so  deal  with  his  cestui 
que  trust  that  the  amount  of  the  transaction  shakes  off 
the  obligation  that  attaches  upon  him  as  trustee,  then 
he  may  buy.  The  rule  is,  that  a  trustee  who  is 
entrusted  to  sell  and  manage  for  others  undertakes  in 
the  same  moment  in  which  he  becomes  a  trustee  not 
to  manage  for  the  benefit  and  advantage  of  himself. 
It  does  not  preclude  a  new  contract  with  those  who 
have  entrusted  him.  The  cestuis  que  trust  may,  by  a 
new  contract,  dismiss  him  from  the  character  of  trustee ; 
but  even  that  transaction,  by  which  they  dismiss  him, 
must,  according  to  the  rules  of  this  Court,  be  watched 

(m)  Sect.  66 ;  Act  of  1884,  s.  6.         CampbeU  v.  Walker,  6  Ves.  609. 
(n)  Fox  V.  Mackreth,  2  B.  0.  C.  (o)  Farmer   v.  Dean,   32  Beay. 

400 ;  EiUick  v.  Flexney,  4  ib.  161 ;      327. 
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with  the  most  guarded  jealousy ;  and  for  this  reason, 
that  the  law  supposes  him  to  have  acquired  all  the 
knowledge  a  trustee  may  acquire,  which  may  be  very 
useful  to  him,  but  the  communication  of  whi«h  to  the 
cestui  que  trust  the  Court  can  never  be  sure  he  has  made 
when  entering  into  the  new  contract  by  which  he  is 
discharged.  Whether  the  trustee  has  made  advantage 
or  not,  if  the  connection  does  not  satisfactorily  appear 
to  have  been  dissolved,  it  is  in  the  choice  of  the  cestuis 
que  ^HAS^  whether  they  will  take  back  the  property  ''  (/?). 
In  another  case  it  was  observed  by  the  same  judge, 
"It  is  not,  in  my  opinion,  necessary  to  show  that  the 
trustee  has  made  an  advantage.  The  principle  is,  that 
as  the  trustee  is  bound  by  his  duty  to  acquire  all  the 
knowledge  possible  to  enable  him  to  sell  to  the  utmost 
advantage  for  the  cestui  que  trusty  the  question  what 
knowledge  he  has  obtained,  and  whether  he  has  fairly 
given  the  benefit  of  that  knowledge  to  the  cestui  que 
trust  which  he  always  acquires  at  the  expense  of  the 
cestui  que  trusty  no  Court  can  discuss  with  competent 
sufficiency  or  safety  to  the  parties  "  (q). 

In  a  case  where  the  cestui  que  tricst  had  full  inf orma-  where  cestui 
tion,  and  took  upon  himself  the  management  of  the  tekMuron 
property  and   of  the  sale,  making  or  directing  the  J^®^*^" 
surveys  and  fixing  the  value,  a  purchase  by  the  trustee  trust  property. 
from  such  cestui  que  trust  was  supportea ;  the  Court 
observing,  "  As  to  the  objection  to  a  purchase  by  the 
trustee,  the  answer  is  that  a  trustee  may  purchase  from 
the  cestui  que  trust  provided  there  is  a  clear  and  distinct 
contract,  ascertained  to  be  such  after  a  jealous  and 
scrupulous  examination  of  all  the  circumstances,  that 
the  cestui  que  trust  intended  the  trustee  should  buy,  and 
there  is  no  fraud,  no  concealment,  no  advantage  taken 
by  the  trustee  of  information  acquired  by  him  in  the 
character  of  trustee  "  (r). 

A  sale  by  trustees  under  a  power  of  sale  and  ex-  ^^ . 
change  to  tne  tenant  for  life,  whose  consent  is  necessary  tenant  for  Ufe 

valid. 

p)  Ex  parte  Lacey,  6  Ves.  625.  brook,  3  Mer.  208  ;  LufE  v.  Lord, 

q)  Ex  parte  JameB,  8  Ves.  348.  34  Beay.  220;  Dover  v.  Buck,  11 

r)  Coles  V,  Trecothick,  9  Ves.  Jur.  580. 
246.    See  also  Downes  v.  Graze- 
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to  the  exercise  of  the  power,  is  a  valid  transaction  (5), 
the  reason  being,  that  the  power  of  giving  or  with- 
holding his  consent  is  given  to  the  tenant  for  life  for 
his  own  benefit,  and  he  is  not  in  a  fiduciary  position 
with  respect  to  it(/).  But  a  tenant  for  life  cannot, 
under  the  power  of  sale  conferred  on  him  by  the  Settled 
Land  Act,  1882,  sell  to  himself  (u).  And  the  rule  that 
a  purchase  by  a  trustee  from  his  cestui  que  trust  is  liable 
to  be  impeacned  does  not  apply  to  a  bare  trustee  who 
has  no  duties  to  perform,  as,  for  example,  to  a  trustee  to 
preserve  contingent  remainders,  or  to  a  case  where  land 
is  given  to  A.  in  fee  in  trust  for  B.  (an  adult)  in  fee. 
In  either  of  these  cases  the  trustee  may  purchase  from 
the  beneficiaries  of  the  property  {cc).  And  a  disclaim- 
ing trustee  may  purchase  from  the  acting  trustee  (tj). 

In  a  case  where  a  trustee  for  sale  bought  the  trust 
property  at  an  auction  and  died  intestate,  it  was  held, 
as  between  the  heir  and  next  of  kin  of  such  trustee, 
that  the  heir  was  not  entitled  to  have  the  contract 
completed  for  his  benefit  (^). 


81. 
C 


{a)  Howard  v.  Ducane,  T.  &  E. 


{t)  Dicconson  v,  Talbot,  L.  E.  6 


(u)  Sect.  53. 


(jc)  Parkes  V.  White,  11  Ves.  209; 
Pooley  V.  Quilter,  4  Drew.  184. 

{y)  Staoey  r.  Elph,  1  M.  &  K. 
195. 

(z)  Ingle  V,  Eichards,  28  Beav. 
361. 
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V.  The  powers  and  duties  of  trustees  as  regards  the  invest- 
ment of  trust  moneys^  and  the  management  of  the  trust 
property. 

Up  to  the  year  1859,  a  trustee  under  an  instrument  upto  i859 
which   did   not  expressly  authorize   other  modes   of  ^^tiM^'e 
investment  was  bound  to  invest  in  £3  per  Cent.  An-  ^^  ^J^. 

nuitieS.  ment. 

But  under  the  operation  of  the  statutes  mentioned  Power  ex- 
below(a),  a  trustee  not  expressly  forbidden  so  to  do  by  aecunties,'^ 
the  terms  of  his  trust  may  now  invest  in  real  secun-  emUu^^ 
ties(A^  in  any  part  of  the  United  Kingdom,  or  in  any  stock,  &c. 
security  the  interest  of  which  is  guaranteed  by  Act  of 
Parliament,  or  in  Stock  of  the  Bank  of  England  or 
Ireland,  or  East  India  Stock(c?),  or  in   Metropolitan 
Consolidated  Stock.     And  a  trustee  having  power  to  AiBotoany 
invest  in  government  securities  may  invest  in  any  of  the  ^ri^^for ' 
stocks,  funds,  or  securities  in  or  upon  which  by  virtue  ^JJ^f^f 
of  any  general  order  of  the  Supreme  Court  of  Judica-  Court. 
ture  casn  under  the  control  or  order  of  the  Court  may 
from  time  to  time  be  invested,  and  which  stocks,  funds, 
and  securities  are  at  present (c?)  the  following,  namely: — 

2|  per  Cent.  Consolidated  Stock. 
Consolidated  £8  per  Cent.  Annuities. 
Bednced  £3  per  Cent.  Annuities. 
£2  15s.  per  Cent.  Annuities. 
£2  10«»  per  Cent.  Annuities. 

Local  Loau^  Stock  under  the  National  Debt  and  Local  Loans 
Act,  1887. 

Exchequer  Bills. 
Bank  Stock. 


List  of  invest- 
ments now 
authorized. 


(a)  22  &  23  Vict.  c.  35,  s.  32  ;  23 
&  24  Vict.  0.  38,  8.  11 ;  30  &  31 
Vict.  c.  132,  8.  2 ;  34  &  35  Vict. 
c.  47,  8.  13. 

{h)  This  includes  charges  under 
the  Improvement  of  Land  Act,  1854, 
or  moitgages  thereof  (27  &  28  Vict. 
c.  114,  8.  60). 

(e)  This  means  East  India  Stock 


charged  on  the  revenues  of  India, 
and  created  under  any  Act  of  Par- 
liament prior  in  date  to  30  &  31 
Vict.  c.  132,  or  under  subsequent 
Acts,  viz.,  32  &  33  Vict.  c.  106 ;  36 
&  37  Vict.  c.  32 ;  37  &  38  Vict.  c.  3. 
(d)  Hule  of  Supreme  Court, 
November,  1888. 
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India  3^  per  Cent.  Stock. 

India  3  per  Cent.  Stock. 

Indian  Ghiaranteed  Railway  Stocks  or  Shares,  provided  that 
in  each  case  such  stock  or  shares  shall  not  be  liable  to  be  re- 
deemed within  a  period  of  fifteen  years  from  the  date  of  invest- 
ment. 

Stocks  of  colonial  governments  guaranteed  by  the  Imperial 
Government. 

Mortgages  of  freehold  and  copyhold  estates  respectively  in 
England  and  Wales. 

Metropolitan  Consolidated  Stock  £3  10s.  per  Cent. 

£3  per  Cent.  Metropolitan  Consolidated  Stock. 

Debenture,  preference,  guaranteed,  or  rentcharge  stock  of  rail- 
ways in  Gfreat  Britain  or  Ireland,  having  for  ten  years  next 
before  the  date  of  investment  paid  a  dividend  on  ordinary  stock 
or  shares. 

Nominal  debentures  or  nominal  debenture  stock  under  the 
Local  Loans  Act,  1875,  provided  in  each  case  that  such  deben- 
tures or  stocks  shall  not  be  liable  to  be  redeemed  within  a  period 
of  fifteen  years  from  the  date  of  investment. 


Power  of  A  power  to  invest  trust  moneys  in  one  or  more  of 

carries  with  it  soveral  speciiied  modes  oi  mvestment  includes  (it  is 

v^l^at-     apprehended)  a  power  to  vary  the  investments,  and 

mentB.  uudor  such  a  power  the  trustees  may  sell  out  stock  and 

invest  the  proceeds  in  any  security  authorized  by  law 

for  trust  funds  (e) ;  but  in  a  case  where  a  sum  of  Bank 

Annuities  was  settled  without  any  express  power  to 

change  the  investment,  it  was  held  that  no  change 

could  be  made  under  the  statutory  power  (/). 

Proviaionsof        The  Trustcc  Act,  1888  (^),  contains  the  following 

to^inveBtmente  provisious  as  to  iuvestmcuts  by  ti-ustees : — 

by  trustees. 

Loans  by  Sect.  4. — (1.)  No  trustee  lending  money  upon  the  security  of 

®^*  any  property  shall  be  chargeable  with  breach  of  trust  by 

reason  only  of  the  proportion  borne  by  the  amount  of  the 
loan  to  the  value  of  such  property  at  the  time  when  the 
loan  was  made,  provided  that  it  shall  appear  to  the  Court 

(e)  He  aergy  Orphan  Corpora-  (/)  Re  Ward,  2  J.  &  H.  191. 

tion,  L.  E.  18  Eq.  280.  (jg)  61  &  52  Vict.  c.  59, 
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that  in  making  such  loan  the  trustee  was  acting  upon  a 
report  as  to  the  value  of  the  property  made  by  a  person 
whom  the  trustee  reasonably  believed  to  be  an  able  practical 
surveyor  or  valuer,  instructed  and  employed  independently 
of  any  owner  of  the  property,  whether  such  surveyor  or  valuer 
carried  on  business  in  the  locality  where  the  property  is  situate 
or  elsewhere,  and  that  the  amount  of  the  loan  does  not  exceed 
two  equal  third  parts  of  the  value  of  the  property  as  stated 
in  such  report,  and  that  the  loan  was  made  under  the  advice 
of  such  surveyor  or  valuer,  expressed  in  such  report.  And 
this  section  shall  apply  to  a  loan  upon  any  property  of  any 
tenure,  whether  agricultural  or  house  or  other  property,  on 
which  the  trustee  can  lawfully  lend. 

(2.)  No  trustee  lending  money  upon  the  security  of  any  lease- 
hold property  shall  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that  in  making  such  loan  he  dispensed, 
either  wholly  or  partially,  with  the  production  or  investiga- 
tion of  the  lessor's  title. 

(3.)  No  trustee  shall  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that,  in  effecting  the  purchase  of  any 
property,  or  in  lending  money  upon  the  security  of  any 
property,  he  shall  have  accepted  a  shorter  title  than  the 
title  which  a  purchaser  is,  in  the  absence  of  a  special 
contract,  entitled  to  require,  if  in  the  opinion  of  the  Court 
the  title  accepted  be  such  as  a  person  acting  with  prudence 
and  caution  would  have  accepted. 

(4.)  This  section  shall  apply  to  transfers  of  existing  securities 
as  well  as  to  new  securities,  and  investments  made  as  well 
before  as  after  the  passing  of  this  Act,  except  where  some 
action  or  other  proceeding  shall  be  pending  with  reference 
thereto  at  the  passing  of  this  Act. 

Sect.  5. — (1.)  Where  a  trustee  shall  have  improperly  advanced  Liabmtyfor 
trust  money  on  a  mortgage  security  which  would,  at  the  of  improper 
time  of  the  investment,  have  been  a  proper  investment  in  "^^®«*^"^®'^**- 
all  respects  for  a  less  sum  than  was  actually  advanced 
thereoD,  the  security  shall  be  deemed  an  authorized  invest- 
ment for  such  less  sum,  and  the  trustee  shall  only  be  liable 
to  make  good  the  sum  advanced  in  excess  thereof  with 
interest. 
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(2.)  This  seotion  shall  apply  to  investments  made  as  well 
before  as  after  the  passing  of  this  Act,  except  where  some 
action  or  other  proceeding  shall  be  pending  with  reference 
thereto  at  the  passing  of  this  Act. 

Sect.  9.  A  power  to  invest  trust  money  in  real  securities 
shall  authorize  and  shall  be  deemed  to  have  always  autho- 
rized an  investment  upon  mortgage  of  property  held  for 
an  unexpired  term  of  not  less  than  two  hundred  years  and 
not  subject  to  any  reservation  of  rent  greater  than  one 
shilling  a  year,  or  to  any  right  of  redemption,  or  to  any 
condition  for  re-entiy  except  for  nonpayment  of  rent. 

Although  a  power  of  sale  was  usually  inserted  in 
mortgages,  before  that  power  was  conferred  by  statute 
it  was  not  a  breach  of  trust  to  accept  the  security 
without  it  (c),  and  it  is  apprehended  that  a  trustee 
would  be  justified,  if  acting  bond  fide^  in  negativing 
the  application  of  the  statutory  power. 

In  tne  absence  of  an  express  power,  it  is  a  breach 
of  trust  to  invest  on  a  contributory  mortgage  (rf). 

Trustees  cannot  lend  on  personal  security  under  a 
power  to  invest  the  trust  funds  at  their  discretion  (e)^ 
or  under  a  direction  to  lay  out  '^on  such  good  security 
as  the  trustees  can  procure  and  may  think  safe  "  (/). 

As  a  general  rule,  a  trustee  should  not  purchase 
stock  shortly  redeemable  at  a  price  above  par,  even 
though  the  stock  is  one  coming  within  the  range  of 
investments  authorized  by  the  deed  or  by  statute, 
because  such  an  investment  involves  a  dimmution  of 
capital,  and  is  therefore  prima  facie  detrimental  to  the 
persons  entitled  in  remainder.  But  there  may  be 
circumstances  in  which  the  increase  of  the  father's 
income  is  for  the  benefit  of  the  children,  even  though 
their  ultimate  share  in  the  principal  is  thereby  reduced ; 
and  if  a  trustee,  in  the  exercise  of  his  discretion,  chooses 
to  make  such  an  investment,  the  Court  will  presume, 
in  the  absence  of  evidence  to  the  contrary,  that  he  has 

(c)  Farrar  v,  Barraclough,  2  Sm. 
&  Gif . 


231. 
(d)  Webb  V.  Jonas,  39  0.  D.  660. 


(c)  Pocock  V,  Beddington,  5  Ves. 
794. 
(/)  Wilkes  V.  Steward,  Coop.  6. 
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acted  hand  fide  and  with  a  due  regard  to  the  interest  of 
all  parties,  and  will  uphold  it  (^g\ 

If  a  trustee  improperly  retains  money  uninvested,  f^^\ 
or  for  want  of  due  care  allows  it  to  be  lost,  he  is  tnisteesfai 
chargeable  with  the   sum   so  retained   or  lost,  with  SSst^/ij^^' 
interest  thereon  at  four  per  cent. ;  and  if  he  has  im- 
properly lent  or  used  the  trust  money  in  trade,  the 
cestuis  que  trust  have  the  option  to  charge  him  either 
with  the  profits  actually  made  or  with  interest  at  6  per 
cent.,  that  being  the  ordinary  rate  of  interest  paid  on 
capital  in  trade  {h\ 

Where  personal  property  is  bequeathed  upon  trust  where 
for  A.  for  life,  with  remainders  over,  and  the  trustee  neglect " 
or  executor,  instead  of  converting  it  where  he  ought  so  ^f^^^^^ 
to  do,  permits  a  portion  to  remain  outstanding  on  an  ^^^^^'^^ 
unauthorized  investment,  producing  a  large  annual  in-  Eeyond  3  per 
come  which  the  tenant  for  life  receives,  the  trustee  ^^^^t- i»  <»pitai- 
will  be  compelled  to  account  to  the  remainderman,  not 
only  for  the  principal  money,  but  also  for  the  excess 
of  mcome  paid  to  the  tenant  for  life  beyond  the  in- 
come which  would  have  been  received  by  him  if  there 
had  been   a  conversion  and  investment  in  three  per 
cent,  consols  at  the  end  of  a  year  from  the  testator's 
death;    in   other  words,   the   excess  of   income  will 
be  treated  as  capital  {%).     But  it  has  been  held  that  Terms,  if 
this  principle  is  not  to  be  extended   to  the  case  of  ^iSho^^^ 
a  trustee  making  an  unauthorized  investment  by  which  investment. 
the  tenant  for  life  receives  a  larger  income.     Thus, 
where  trustees  without  authority  lent  trust  moneys  at 
interest  at  5  per  cent.,  it  was  held  that  the  tenant  for 
life  was  entitled  to  the  whole  interest,  and  that  the 
remainderman  had  no  right  to  insist  that  any  part  of 
such  interest  formed  capital.     The  Master  of  the  Rolls 
observed,  that  when  trustees  or  executors  commit  a 
breach  of  trust  by  lending  the  money  on  some  un- 

{a)  Humo  V,  Eichardsoii,  4  D.  P.  (t)  Dimes  v.  Scott,  4  Euss.  195  ; 

&  J.  29.  Brown  v,  GeUatly,  L.  E.  2  Ch.  751. 

{h)  Eobinson  v.  Eobinson,  1  D.  See  also  Howe  v.  Lord  Darhnouth, 
M.  &  G.  255,  257.  7  Ves.  137 ;  Mills  v.  Mills,  7  Sim. 

501. 
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authorized  investment,  they  have  discharged  their  lia- 
bility in  favour  of  the  cestuis  que  trust  in  remainder, 
when  they  have  made  good  the  capital  and  any  in- 
crease which  that  capital  may  have  received  {k). 

If  trustees  are  authorized  to  invest  or  change  the 
investment  with  the  consent  of  the  tenant  for  life, 
neither  party  can  be  compelled  to  acquiesce  in  the 
desire  of  the  other,  but  the  voluntary  concurrence  of 
both  parties  is  requisite  to  a  valid  exercise  of  the 
power  (/).  But  in  a  case  where  the  trustees  were 
authorized  and  required  to  change  the  investments  at 
the  request  of  the  tenant  for  life,  the  Court  compelled 
the  trustees  to  comply  with  the  request  of  the  tenant  for 
life,  that  the  existing  securities  should  be  changed  (;/*). 

By  the  Trustee  Act,  1888,  a  trustee  is  authorizea  to 
insure  against  loss  or  damage  by  fire  any  building  or 
other  insurable  property  to  any  amount  (including  the 
amount  of  any  insurance  already  on  foot)  not  exceed- 
ing three  equal  fourth  parts  of  the  full  value  of  such 
building  or  property,  and  to  pay  the  premiums  for 
such  insurance  out  of  the  income  thereof  or  out  of  the 
income  of  any  other  property  subject  to  the  same 
trusts,  without  obtaining  the  consent  of  any  person 
who  may  be  entitled  wholly  or  partly  to  such  income. 
But  this  power  does  not  apply  to  any  building  or  pro- 
perty which  a  trustee  is  bound  forthwith  to  convey 
absolutely  to  any  cestui  que  trust  upon  being  requested 
so  to  do  (w).  And  by  the  same  Act  a  trustee  is  autho- 
rized to  renew  leases  for  years  or  for  lives  {o). 

A  trustee  is  bound  to  conduct  the  business  of  the 
trust  in  the  same  manner  as  an  ordinary  prudent  man 
of  business,  regardful  of  the  future  pecuniary  interests 
of  those  having  claims  upon  him,  would  conduct  his 
own,  and  beyond  this  he  is  not  liable.  He  may  em- 
ploy solicitors,  brokers,  and  other  agents  to  do  that 


{k)  Stroud  V,  Gwyer,  28  Beav. 
130,141.  But  see  Baynard  v.  Wool- 
ley,  20  Beav.  683. 

(0  Lee  V.  Young,  2  Y.  &  C.  532. 


(m)  Beauclerk  v,  Ashbumham,  8 
Beav.  322.  And  see,  accordingly, 
Cadogan  v.  Essex,  2  Drew.  227. 

(n)  Sect.  7. 

(o)  Sect.  10. 
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whicli  in  the  ordinary  course  of  business  other  people 
would   employ  such   persons   to   do.     In    accordance 
with  this  principle  it  has  been  held  that  a  trustee  or 
executor  is  not  liable  for  loss  arising  from  the  failure 
of  bankers  with  whom   money  has   been    deposited 
pending  distribution  or  a  permanent  investment,  un- 
less such  deposit  has  been  made  or  allowed  to  remain 
without  sufficient  reason  (/?),  or  for  the  fraud  of   a 
broker  who  embezzled  money  given  to  him  for  invest- 
ment (j);  and  an  executor  placing  goods  in  the  hands  orof  trades- 
of  a  tradesman  to  be  disposed  of  in  the  ordinary  way  ™^" 
of  business,   is  not  liable  for  loss  arising  from  the 
tradesman    becoming   bankrupt  (r).      In   one   case   a  Trustee  UaWe 
trustee  was  held  liable  for  a  loss  occasioned  by  the  ne^iect^of^' 
fraud  of  his  solicitor,  to  whom  he  had  given  money  for  ^J^^cmos! 
investment  (^),  on  the  ground  that  it  is  not  in  the 
ordinary  course  of  business  to  give  money  to  a  solicitor 
for  investment  (t\     On  the  other  hand,  and  in  accord- 
ance with  the  above  principle,  it  is  apprehended  that 
a  trustee  is  not  liable  for  accepting  a  title  which  his 
solicitor  has  advised  to  be  good,  but  which  turns  out 
defective. 

In  some  recent  cases  (u)  a  trustee  was  held  liable  whether  a 
for  lending   money  on  a  mortgage    security  which  ^^^^^ 
proved  insufficient  in  value,  where  he  acted  on  the  J^^^^^ 
advice  of  a  surveyor,  on  the  ground  that,  under  the  value. 
circumstances,  he  ought  to  have  exercised  an  indepen- 
dent judgment.     But  it  is  apprehended  that  a  trustee 
may  in  future  safely  act  on  a  surveyor's  report  if  made 
in  accordance  with  sect.  4  of  the  Trustee  Act,  1888. 

If  a  trustee  buys  real   estate  with  trust  money,  Power  of 

1-  /j  i"L  J.    '  J.        J.  trustee  to  sell 

navmg  no  power  to  do  so,  the  cestuts  que  trust  may  real  estate 
elect  to  adopt  the  purchase  (x).     But  if  they  do  not  all  '^^^, 


(p)  Johnson  v,  Newton,  11  Hare,  12  Eq.  373. 
160.  (t)  Speight  v.  Gaunt,  uhi  supra. 

(</)  Speight  V.  Gaunt,  22  Ch.  D.  (w)  Fry  v.  Tapson,  28  C.  D.  268 ; 

727.  Re  Whiteley,   33  C.   D.   347;   Re 

M  Job  V.  Job,  6  Ch.  D.  562.  Olive,  34  0.  D.  70. 

{a;  Bostock  v,  Floyer,  L.   R.   1  {x)  Wiles  v.  Gresham,  2  Drew. 

Eq.  26 ;  Sutton  v.  Wilders,  L.  E.  258. 
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concur  in  such  election,  or  any  of  them  are  under 
disability,  it  is  the  duty  of  the  trustee  to  resell  (t/).  If 
the  money  produced  by  the  resale  is  more  than  was 
given  for  the  property,  the  whole  belongs  to  the  trust; 
if  less,  the  trustees  must  make  up  the  deficiency.  The 
purchaser  on  a  resale  ought  to  satisfy  himself  that  the 
cestuis  que  trust  are  not  in  a  position  to  elect  to  adopt 
the  purchase,  or  that  at  least  one  of  them  refuses  to  do 
so,  and  in  that  case  it  is  apprehended  that  he  will  have 
a  good  title,  whether  there  is  a  gain  or  loss  to  the  trust 
fund  (0). 

Where  there  are  two  trustees,  and  the  management 
of  the  trust  is  left  in  the  hands  of  one,  and  the  acting 
trustee  commits  a  breach  of  trust,  the  passive  trustee 
is  not  entitled  to  an  indemnity  from  the  active  trustee 
unless  there  are  some  special  circumstances,  as  where 
the  active  trustee  is  the  solicitor  for  the  trust  or  has 
derived  a  personal  benefit  from  the  breach  («). 

If  a  trustee  commits  a  breach  of  trust  at  the  insti- 
gation or  request  or  with  the  consent  of  a  beneficiary, 
the  Court  may,  if  it  thinks  fit,  and  notwithstanding 
that  the  beneficiary  may  be  a  married  woman  restrained 
from  anticipating,  make  an  order  impounding  all  or 
any  part  of  the  beneficiary's  interest  by  way  of  in- 
demnity to  the  trustee  {h). 


Disclaimer. 


VI.  Disclaimer. 

If  a  person  appointed  a  trustee  by  deed  or  will  is 
desirous  of  disclaiming  the  trust,  and  has  done  no  act 
which  would  amount  to  an  acceptance  of  it,  he  should 
execute  a  deed  of  disclaimer  in  proper  form,  bearing 
in  mind  that  any  form  is  objectionable  which  afPects 


(y)  See  Fox  v.  Dolby,   W.  N.  (a)  Bahin  r.  Hughes,  31  C.  D. 

1881,  p.  28.  380. 

(z)  Dart,  V.  &  P.  6th  ed.  p.  611.  (6)  Trustee  Act,  1888,  s.  6. 
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to  convey  and  release  property  the  trusts  whereof  he 
wholly  disclaims  (c). 

What  will  amount  to  the  acceptance  of  a  trust  must  what  is 
depend  upon  the  acts  or  conduct  of  the  trustee.     For  T^st.  ^-^ 
instance,  the  signature  of  the  deed  by  which  the  trust 
is  created,  or  any  interference  in  the  management  of 
the  estate  under  the  trusts  of  the  deed,  would  be 
regarded  as  an  acceptance  (d). 

There  can  be  no  disclaimer  of  a  trust  which  has  once  Probate 
been  accepted ;  and  where  personalty  is  bequeathed  to  ^  taat.  ^ 
executors  as  trustees,  the  probate  oi  the  will  amounts 
to  an  acceptance  of  the  trust  (e)!     But,  on  the  other 
hand,  a  renunciation  of  the  executorship  is  not  of  itself 
a  disclaimer  of  the  trusts. 

When  a  person  is  appointed  trustee  and  executor,  Revocation  of 
and  by  a  codicil  the  testator  revokes  the  appointment  nSt  revoke  °^" 
of  that  person  as  executor,  this  does  not  amount  to  a  ^^^' 
revocation  of  the  trusteeship  (/). 

The  fact  of  a  surviving  trustee  dying  without  acting  Poation  of 
under  the  instrument  does  not  prevent  the  legal  estate  oFs^rving^^ 
in  the  trust  property  from  vesting  in  him,  and  devolv-  J^^t^**^ 
ing  on  his  representatives,  unless  he  actually  disclaimed  diaciaimed. 
in  his  lif etime  ( <7) ;  but  in  a  recent  case,  Jessel,  M.R., 
was  of  opinion,  though  it  was  not  necessary  to  decide 
the  point,  that  a  disclaimer  might  be  presumed  from  a 
trustee,  who  was  also  an  executor,  having  renounced 
probate  and  lived  for  three  years  without  acting  in  the 
trusts  of  the  real  estate  (A). 

A  disclaimer  of  a  gift  or  trust  of  copyholds  may  be  Disclaimer  by 
made  by  parol (t\     So  also  a  parol  disclaimer  of  a  gift  gSSd.* 
or  trust  of  leasenolds  (^),  or  of  chattels  personal  (l),  is 
good;    and   there   are   authorities   in   favour  oi    the 
position,    that   a   gift   or  trust  of  freeholds  may  be 
disclaimed  by   parol  (m).     In    Townson  v.    Tickell{n\ 

(c)  Nicloson   v,   Wordsworth,    2  (h)  Re  Gordon,  6  Ch.  D.  531. 

Swan.  365  ;  Urch  v.  Walker,  3  M.  (0  Eex  v.  Wilson,  5  M.  &  R.  140. 

&  Cr.  710.  (A)  Smith  v.  Wheeler,   1  Ventr. 

d)  HiU  on  Trustees,  194.  188. 

e)  Mucklow  V.  FuUer,  Jao.  198.  (l)  HiU  on  Trustees,  203. 
/)  Ghraham  v.  Gfraham,  22  L.  J.  (m)  Bonifaut  v,  Greenfield,  Cro. 

Ch.  937.  Eliz.  80. 

{g)  King  v.  Phillips,  22  L.  J.  Ch.  (n)  3  B.  &  Aid.  39. 

422. 


when 
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Holroyd,  J.,  said  that  it  seemed  to  him,  on  the  reason 
of  the  thing,  arid  the  authority  of  Bonifaut  v.  Green- 
field^ that  the  disclaimer  of  freeholds  need  not  be 
either  by  deed  or  matter  of  record  (o),  but  it  is  always 
prudent  to  have  a  deed. 

As  to  the  consequences  of  a  disclaimer  by  a  trustee, 
Mr.  Hill  observes :  ^^  Where  the  person  who  is  ap- 
pointed trustee  makes  a  proper  disclaimer,  the  effect 
is  that  all  parties  are  placed  precisely  in  the  same 
situation  relatively  to  the  trust  property  as  if  the  dis- 
claiming party  had  not  been  named  in  the  trust  instru- 
ment, whether  it  be  a  deed  or  will.  Therefore  where 
a  sole  trustee  or  all  the  trustees  disclaim  a  devise  in 
trust,  the  legal  estate  will  vest  in  the  heir  of  the 
devisor,  and  if  the  person  disclaiming  be  one  of  two 
or  more  trustees,  the  entire  estate  is  vested  in  the  other 
trustee  or  trustees.  Whenever  the  disclaimer  is  made 
it  will  have  relation  back  to  the  time  of  the  gift. 
Where  one  of  two  or  more  trustees  disclaims,  the 
remaining  trustees  or  trustee  will  take  not  only  the 
entire  legal  estate,  but  also  all  the  powers  and  autho- 
rities vested  in  the  trustees  as  such,  and  which  are 
requisite  for  the  administration  of  the  trust "  (^;). 
The  disclaimer  must  be  absolute,  and  if  valid  is  irre- 
vocable. 

By  the  Conveyancing  Act,  1882(5'),  i*  ^^  provided 
that  a  person  to  whom  any  power,  whether  coupled 
with  an  interest  or  not,  is  given,  may  by  deed  disclaim 
the  power,  and  on  such  disclaimer  the  power  may  be 
exercised  by  the  other  or  others,  or  the  survivors  or 
survivor  of  the  others,  of  the  persons  to  whom  it  is 
given. 


(o)  See  also  Smyth  v,  Smyth,  6 
B.  &  C.  112  ;  but  see  In  re  Ellison's 
Trusts,  2  Jur.  N.  S.  62,  in  which 
case  Sir  W.  P.  Wood,  V.-C. ,  doubted 
whether  a  parol  disclaimer  by  a 


trustee  would  divest  an  estate  in 
freeholds  out  of  him. 

ip)  Hill  on  Trustees,  205. 

[q)  45  &  46  Vict.  c.  39,  s.  6. 
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VII.   The  appointfnent  of  new  trustees^  and  the  potvers  con- 
ferred by  statute  for  this  purpose. 

It  was  formerly  considered  an  essential  part  of  a  Power  to 
well-drawn  settlement  to  provide  for  the  appointment  SuS^con- 
of  new  trustees  in  case  of  vacancies  by  death  or  other-  c^[^orth^^ 
wise.     A  statutory  power  for  this  purpose  was  given  ^^^Z 
by  Lord  Cranworth's  Act,  and  was   very  generally  ^ 
adopted  by  conveyancers,  but  this   power  has  been 
repealed  by  the  Conveyancing  Act,  1881,  which  sub- 
stitutes the  following  provisions : — 

Sect.  31. — (1.)  Where  a  trustee,  either  original  or  substituted,  ConTerancing 
and  whether  appointed  by  a  Court  or  otherwise,  is  dead,  sect  3i.  * 
or  remains  out  of  the  United  Kingdom  for  more  than  pQ^erto 
twelve  months,  or  desires  to  be  discharged  from  the  trusts  appoint  new 

J    •  1?         J  ^-  £  '     trustees. 

or  powers  reposed  in  or  conferred  on  mm,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willing  to  act,  then 
the  surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  personal  representatives  of  the  last  surviving 
or  continuing  trustee  (r),  may,  by  writing,  appoint  another 
person  or  other  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  trustee  dead,  remaining  out  of  the  United 
Kingdom,  desiring  to  be  discharged,  refusing  or  being 
unfit,  or  being  incapable  as  aforesaid. 
(2.)  On  an  appointment  of  a  new  trustee,  the  number  of  Number  of 

^     '  *^^       .  J  /  V  trustees  may 

trustees  may  be  increased  (.s).  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be  Number  need 
obligatory  to  appoint  more  than  one  new  trustee,  where  proved  ^here 
only  one  trustee  was  originally  appointed,  or  to  fill  up  the  J'®^**  ^®^' 
original  number  of  trustees,  where  more  than  two  trustees 
were  originally   appointed;  but,   except  where   only  one 
trustee  was  originally  appointed,  a  trustee  shall  not  be 

(r)  This  includes  the  case  of  an  («)  This  does  not  authorize  the 

executor  of  a  sole  trustee.     In  re      appointmentof  an  additional  trustee 
Shafto's  Trusts,  29  C.  D.  247.  where  there  is  no  vacancy.     In  re 

Gregson's  Trusts,  34  C.  D.  209. 
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discharged  under  this  section  from  his  trust  unless  there 
will  be  at  least  two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or 
thing  requisite  for  vesting  the  trust  property,  or  any  part 
thereof,  jointly  in  the  persons  who  are  the  trustees,  shall  be 
executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as  after 
all  the  trust  property  becomes  by  law,  or  by  assurance,  or 
otherwise,  vested  in  him,  shaU  have  the  same  powers, 
authorities,  and  discretions,  and  may  in  all  respects  act,  as 
if  he  had  been  originally  appointed  a  trustee  by  the  in- 
strument, if  any,  creating  the  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who 
is  dead  include  the  case  of  a  person  nominated  trustee  in  a 
will  but  dying  before  the  testator ;  and  those  relative  to 
a  continuing  trustee  include  a  refusing  or  retiring  trustee,  if 
willing  to  act  in  the  execution  of  the  provisions  of  this 
section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

And  the  Conveyancing  Act,  1882  (^),  further  pro- 
vides as  follows : — 

Sect.  5. — (1.)  On  an  appointment  of  new  trustees  a  separate 
set  of  trustees  may  be  appointed  for  any  part  of  the  trust 
property  held  on  trusts  distinct  from  those  relating  to  any 
other  part  or  parts  of  the  trust  property ;  or  if  only  one 
trustee  was  originally  appointed,  then  one  separate  trustee 
may  be  so  appointed  for  the  first-mentioned  part  (w). 

(2.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 


(t)  45  &  46  Vict.  0.  39. 

(u)  It  has  been  held  that  this 
section  does  not  enable  the  existing 
trustees  of  a  settlement  to  retire 
from  the  trusts  of  a  part  of  the 
trust  property    by  means  of   the 


appointment  of  new  trustees  for 
that  part.  Savile  v.  Cowper,  36 
C.  D.  520.  But  this  may  be  done 
by  an  appointment  under  the 
Trustee  Act.  Be  Moss's  Truste,  37 
C.  D.  513. 
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Before  the  Act  of  1881,  one  of  several  trustees  could  sect.  32. 
not  retire  from  a  trust,  unless  his  place  was  supplied 
by  the  appointment  of  a  new  trustee,  but  it  is  now 
provided  as  follows : — 

Sect.  32. — (1.)  Where  there  are  more  than  two  trustees,  if  Trustee  may 
one  of  them  by  deed  declares  that  he  is  desirous  of  being  "nseiJof 
discharged  from  the  trust,  and  if  his  co-trustees  and  such  ^(J^oD^of 
other  person,  if  any,  as  is  empowered  to  appoint  trustees,  power, 
by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property, 
then   the   trustee  desirous  of  being  discharged  shall  be 
deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  without  any 
new  trustee  being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  be  executed 
or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contreuy 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

Independently  of  the  above  enactment,  a  trustee  Cases  in  which 
may  apply  to  the  Court  to  be  discharged  from  the  S^lcCfcc^S^, 
trust,  but  he  will  have  to  pay  the  costs  of  the  action,  JS^lj^f  J^ 

11  1  I^      I        f^  1  1  •  Court  to  be 

unless   he   can  snow  that  circumstances  nave  arisen  discharged, 
which  alter  the  nature  of  his   duties  (x).     And  the  costs.  ^  °^^ 
executor  of  a  deceased  sole  trustee  may  decline  to  act, 
and  will  be  entitled  to  the  costs  of  any  proceedings 
for  the  appointment  of  a  new  trustee  (y). 

It  was  formerly  held  that  a  power  given  to  the  when  powers 
trustees  nominattm,  and  the  survivors  ana  survivor  of  ^^Ldby 
them,  and  the  executors  or  administrators  of  the  sur-  *"^*?^  ^ 
vivor,  could  not  be  exercised  by  trustees  appointed  by  ^eCourt.  ^ 
the  Court  (^).     But  it  was  otherwise  if  the  power  was 

(x)  Forsliaw    v.   Higginson,    20         {y)  Legg  v.  MackreU,  2  D.  F.  & 
Beay.  485 ;   Gardiner  v.  Downes,      J.  551. 

22  Beay.  396.  (z)  Newman  v.  Warner,  1  Sim. 

N.  D.  457. 


192 


TRUSTEES. 


Powers  of  new 
truBtee 
api>ointed  by 
>iirt. 


Under  recent 
Act  defects  in 
existing  power 
of  appointing 
new  trustees 
are  supplied. 


Where  one  of 
two  trustees 


conferred  upon  persons  in  their  character  of  trustees, 
and  thus  annexed  to  the  office  (a).  It  is  now,  how- 
ever, provided  by  the  Conveyancing  Act,  1881,  as 
follows : — 

Sect.  33. — (1.)  Every  trustee  appointed  by  the  Court  of 
Chanoeiy,  or  by  the  Chancery  Division  of  the  Court,  or  by 
any  other  Court  of  competent  jurisdiction,  shall,  as  well 
before  as  after  the  trust  property  becomes  by  law,  or  by  as- 
surance, or  otherwise,  vested  in  him,  have  the  same  powers, 
authorities,  and  discretions,  and  may  in  all  respects  act,  as 
if  he  had  been  originally  appointed  a  trustee  by  the  in- 
strument, if  any,  creating  the  trust. 

(2.)  This  section  appUes  to  appointments  made  either  before 
or  after  the  commencement  of  this  Act. 

It  will  be  observed  that  section  3 1  of  the  Act  applies 
to  trusts  created  either  hefore  or  after  its  commence- 
ment, and  is  to  have  effect  subject  to  the  terms  ex- 
pressed in  the  trust  instrument.  Whenever,  therefore, 
an  existing  power  is  defective,  the  defect  can  be 
supplied  by  reference  to  the  Act.  Thus,  if  the  power 
in  a  deed  is  made  exercisable  by  surviving  or  continu- 
ing trustees,  and  not  by  a  retiring  trustee,  and  A.  a 
sole  surviving  trustee  wishes  to  retire,  it  was  formerly 
considered  (J)  necessary  to  have  two  appointments, 
viz.,  1st.,  an  appointment  by  A.  of  B.  in  the  place  of 
the  deceased  trustee;  and  2ndly,  an  appointment  by 
B.  of  C.  in  the  place  of  A.  But  it  is  now  unnecessary 
to  resort  to  this  device,  as  A.  may  under  the  above 
section,  sub-section  (6),  appoint  B.  and  C.  at  once  in 
the  place  of  himself  and  the  deceased  trustee.  Again, 
if  ^\Q  power  conferred  by  the  deed  does  not  enable  the 
number  of  trustees  to  be  increased  or  diminished,  such 
increase  or  diminution  may  be  made  under  sub-sections 
(2)  and  (3). 

Under  the  statutory  powers,  a  retiring  trustee  being 


(a)  Byam  v.  Byam,  19  Beav.  58. 
See  also  Brassey  v.  Chalmers,  4  De 
G.  M.  &  G.  528. 


(6)  Travis  v.  Illingworth,  2  Dr. 
&  Sm.  344.    This  decision  was  die-      also  In  re  Coates,  34  C.  D.  370. 


approved  of  by  Bacon,  V.-C,  in 
In  re  Glenny  and  Hartley,  25  Ch.  D. 
611,  and  followed  by  Pearson,  J., 
in  In  re  Norris,  27  C.  D.  333.     See 
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one  of  two  originally  appointed,  may  appoint  a  smerle  disciaima,  the 

.         ,  •       I.-  "^i  J.I  li.        'i.       -^  •         1       other  may 

trustee  m  his  own  place,  the  other  having  previously  retire  and 
disclaimed  (4         _         _  i^t^S^. 

A  person  beneficially  interested,  and  even  the  tenant  Beneficiary 
for  life  under  the  settlement,  may  be  appointed  a  new  tr^tee.**^^^ 
trustee,  unless  the  instrument  shows  an  intention  to 
the  contrary  (d). 

If  a  tenant  for  life  with  a  power  to  appoint  new  Consent  of 
trustees  sells  or  mortgages  his  life  estate,  the  consent  t^^t  for 
of  the  vendee   or  mortgagee  to  an  exercise  of  the  {jK^®^!'*^ 
power  is  not  necessary  (e).  power  to 

It  has  been  held  that  a  trustee  becoming  bankrupt  tratees  n^ 
is  a  person  unfit  to  act  (/),  but  not  a  person  incapable  ^^^"*®- 
to  act(^/7),  within  the  meaning  of  a  power  to  appoint  i^mes  unfit 
new  trustees.     It  follows  that  the  statutory  power,  ^y^ankmptcy. 
which  includes  the  case  of  a  trustee  unfit  to  act,  can  be 
exercised  in  case  of  bankruptcy. 

The  expense  of  the  appointment  of  new  trustees  Expense  of 
must  generally  be  borne  by  the  trust  estate.  a-vvom 

If  the  instrument  contains  no  power  to  appoint  new  Power  of 
trustees  in  the  event  of  death,  incapacity,  or  otherwise,  app^nt^new 
and  the  power  conferred  by  the  Conveyancing  Act,  i^J^^^J®' 
1 88 1 ,  does  not  apply  to  the  instrument  in  question,* 
and  the  concun^ence  of  all  the  cestuis  que  trust  cannot 
be  obtained,  the  only  means  of  procuring  the  appoint- 
ment of   a  new   trustee,    except  in  cases  under   the 
Settled  Land  Act,  1882,  is  by  applying  to  the  Court 
under  the  Trustee  Act,   1850  (A),  which  in  effect  en- 
ables the  Court  to  appoint  new  trustees,  whenever  it 
is  found   inexpedient,    difficult,    or   impracticable   to 
make  such  appointment  otherwise,  and  to  make  orders 


(c)  West  of  England,  &c.  Bank 
f.  Murch,  23  C.  D.  138. 

{d)  Foreter  v.  Abraham,  L.  R. 
17  Eq.  351. 

(c)  The  cases  which  decide  that  a 
power  of  sale  or  leasing  cannot  be 
exercised  by  a  tenant  for  life  with- 
out the  consent  of  his  alienee  are 
founded  on  the  doctrine  that  the 
donee  of  a  power  may  not  derogate 
from  hia  own  grant,  i.e.,  may  not 

VOL.  II. 


take  awav  what  he  has  already 
granted  (Alexander  v.  Mills,  L.  R. 
6  Ch.  124),  and  do  not  apply  to  a 
power  of  appointing  new  trustees. 
See  Hardaker  v.  Moorhouse,  26  Ch. 
D.  417. 

(/)  In  re  Roche,  2  Dr.  &  W. 
187. 

{g)  Bainbrigge  v,  Blair,  1  Beay. 
495 

(h)  13  &  14  Vict.  0.  60. 
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vesting  any  lands  subject  to  the   trust  in  the  new 

trustees. 

and  under  As  regards   settled  land,  the  Court  has  power  to 

Settled  Land    appoint  trusteos  for  the  purposes  of  the  Settled  Land 

Act,  1882,  whenever  there  are  no  such  trustees,  or  it 

is  otherwise  expedient  that  new  trustees  should  be 

appointed  (i). 

Where  the  Where  there  is  an  administration  action,  the  decree 

is  bein^"     ^  does  not  take  away  the  power  to  appoint  new  trustees, 

J^oS^J^r  conferred  by  the  instrument,  but  the  donee  can  only 

'emainB  exorcisc  it  subject  to  the  supervision  of  the  Court,  and 

subject  to        if  he  nominates  a  fit  person,  the  Court  will  not  nomi- 

ro^rnmonof  ^^^^^  somcone  clsc  bccause  it  may  prefer  the  latter. 

If  the  donee  nominates  a  person  whom  the  Court  does 

not  think  fit  and  proper,  the  Court  will  not  itself  make 

the  appointment,  but  call  on  the  donee  to  make  a  fresh 

one  (k). 

VIII.  The  Provisions  of  the  Trustee  Relief  Acts. 

Several  Acts  have  been  passed  during  the  present 
reign  for  the  relief  of  trustees. 

Jo*ii^ict-  The  10  &  11  Vict.  c.  96,  enables  trustees,  executors, 
administrators,  or  other  persons  having  trust  moneys 
in  their  hands,  or  having  any  stocks  or  government  or 
parliamentary  securities  standing  in  their  names,  or  in 
the  names  of  their  testator,  &c.,  to  pay,  transfer,  or 
deposit  the  same  into  Court,  and  thus  discharge  them- 
selves from  their  trust  (Z). 

Caaes inwhich      It  was  formerly  considered  that  a  trustee  having 

trustees  are        i»i*i*i*i  ,    i-\        ,  i  • 

justified  in  luncls  m  lus  hands  was  at  liberty  under  any  circum- 
Ic^Sto'cWtl  stances  to  pay  them  into  Court,  under  the  Trustee 
Relief  Acts,  if  he  was  so  minded  (m).  This  doctrine 
has,  however,  been  modified  by  subsequent  decisions, 
the  result  of  which  may  be  thus  stated,  viz,^  that  where 
there  is  any  lond  fide  question  as  to  the  party  entitled 
to  the  fund,  the  trustee  is  not  bound  to  take  upon 
himself  the  responsibility  of  deciding  such  question, 

0  Sect.  38.  (m)  In  re  Croyden's   Trust,   14 

[k)  Re  Gadd,  23  Ch.  D.  134.  Jur.  54. 

0  See  also  12  &  13  Vict.  c.  74. 
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and  if  he  pays  the  fund  into  Court  will  be  entitled 
to  the  costs  of  such  payment,  and  also  to  his  costs  of 
the  application  for  obtaining  it  out  of  Court  (n) ;  but 
if  a  trustee  pays  the  fund  into  Court,  when  there  is  no 
reasonable  doubt  as  to  the  title  of  the  persons  claiming 
it,  or  under  other  circumstances  which  in  the  opinion 
of  the  Court  render  such  a  course  unnecessary  and 
vexatious,  he  will  not  only  be  refused  his  own  costs  of 
the  application  by  the  party  entitled  for  the  payment 
of  the  fund  out  of  Court,  but  will  also  be  decreed  to 
pay  the  costs  of  the  petitioner  (o);  nor  will  a  trustee  be 
justified  in  paying  money  into  Court  under  the  Act 
after  notice  of  the  intention  of  the  cestui  que  trust  to 
bring  an  action  to  have  the  accounts  taken  \p). 

Where  a  fund  was  held  in  trust  for  A.  for  life,  with 
remainder  in  trust  for  such  person  as  A.  should  by 
deed  or  will  appoint,  and  in  default  of  appointment 
in  trust  for  B.,  and  after  the  death  of  A.  his  solicitor 
wrote  to  the  trustee  that  there  was  no  ground  for 
supposing  that  he  ever  made  an  appointment,  it  was 
held  that  the  trustee  ought  to  have  been  satisfied  with 
the  evidence,  and  was  not  justified  in  paying  the 
money  into  Court  (5^). 

A  trustee  having  in  his  hands  money  belonging  Money  giyen 
absolutely  to  a  married  woman  (not  for  ner  separate  wom™m?aybe 
use)  is  not  bound  to  pay  it  to  her  husband  upon  the  gj^^*^ 
joint  request  of  both  ;  but  may,  if  he  thinks  fit,  pay  it 
into  Court  under  this  Act,  so  as  to  give  her  the  oppor- 
tunity of  asserting  her  equity  to  a  settlement  (;•). 

If  a  sale  is  made  by  trustees  who  have  no  power  to  Purchaae- 
^Ve  valid  discharges,  the  difficulties  arising  from  this  ^Smto  c^^ 
imperfection  of  the  instrument  as  to  the  payment  of  the  hJl^^e^n^Tpower 
purchase-money,  may  be  removed  by  paying  the  money  to  give 
into  Court  under  the  provisions  of  this  Act  {s) ;  and       ^^^' 

(n)  In  re  Headington's  Trust,  27  Trust,  19  L.  J.  Ch.  175  ;  Folieno's 

L.  J.  Cli.  175  ;  Re  Wylly's  Trust,  Trust,  32  Beav.  131 ;  Leake's  Trust, 

28   Beav.  458  ;    Re  Bendyshe,   26  ih.  135. 

L.  J.  Ch.  814;  Re  Jones,  3  Drew.  ip)  In  re  Waring,  16  Jur.  252. 

679.  [q)  Re  CuU's  Trusts,  20  Eq.  561, 

(o)  Re  Woodbum's  Trust,  1  De  observing  on  Re  Wylly's  Trust,  28 

G.  &  J.  333  ;  Re  Cater's  Trust,  25  Beav.  458. 
Beav.  361 ;  Re  Knight's  Trust,  27  (r)  Re  Swan,  2  H.  &  M.  34. 

Beav.  45.    See  also  In  re  Fagg's         («)  Cox  v.  Cox,  1  Kay  &  J.  251.  ^ 

o2 
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there  can  be  no  doubt  that  the  surplus  proceeds  of  a 
sale  under  a  power  in  the  hands  of  a  mortgagee  are 
held  on  a  trust  within  the  meaning  of  the  statute  (^). 
The  owner  of  land  charged  with  a  legacy  cannot  pay 
the  legacy  into  Court  under  this  Act  (m),  but  he  can 
do  so  under  sect.  5  of  the  Conveyancing  Act,  1881. 
Money  payable  under  a  policy  of  life  assurance  is  not 
money  held  upon  a  trust  (:r),  nor  is  money  deposited 
with  a  banker  (//),  and,  consequently,  in  neither  case 
can  it  be  paid  into  Court  under  the  Trustee  Relief  Act. 
But  if  the  money  is  paid  in,  and  the  person  claiming  it 
petitions  for  its  payment  out,  he  thereby  recognises 
the  payment,  and  cannot  object  to  pay  the  costs  inci- 
dental thereto  (;/). 

The  payment  of  a  trust  fund  into  Court  does  not, 
of  course,  protect  the  trustees  from  responsibility  in 
respect  of  prior  breaches  of  trust  (^). 

22  &  2^3  Vict.  By  the  22  &  23  Vict.  c.  35,  s.  30,  trustees,  executors, 
and  administrators  are  enabled  to  obtain  the  opinion, 
advice,  or  direction  of  the  Court  on  any  question  re- 
specting the  management  or  administration  of  the  trust 
property,  or  the  assets  of  the  testator  or  intestate. 

^^^^  And  by  the  Rules  of  the  Supreme  Court,  1883, 
Order  Lv.,  the  executors  or  administrators  of  a  de- 
ceased person,  and  the  trustees  under  any  deed  or 
instrument,  may  take  out  as  of  course  an  originating 
summons,  returnable  in  the  chambers  of  a  judge  of  the 
Chancery  Division,  for  the  determination  of  any  ques- 
tion arising  in  the  administration  of  the  estate  or 
trust. 

In  cases  where  the  trust  estate  does  not  exceed  in 
amount  or  value  500^.,  all  proceedings  under  the 
Trustee  Relief  Acts,  or  under  the  Trustee  Acts,  may 
be  in  the  County  Court  under  the  Act  28  &  29  Vict. 
c.  99. 

{t)  Darling's    Admin,   of    Trust  ance  Society,  L.  R.  9  C.  D.  80. 

Funds,  10.  (y)  Re  Sutton's  Trusts,  12  Ch.  D. 

(u)  In  re  Buckley's  Trusts,   17  175. 

Beay.  110.  (z)  Attorney-General  v,  Alford, 

(x)  Matthew  v.  Northern  Assur-  4  De  G.  M.  &  G.  843. 
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IX.  Miscellaneow  points  relating  to  trustees. 

It  is  the  duty  of  a  bare  trustee,  on  the  request  of  J^^f  ^"® 
the  person  who  may  be  entitled  to  the  entire  equitable 
interest,  to  convey  the  legal  estate  to  him,  and  such 
trustee  would  be  compelled  to  pay  the  costs  of  any 
suit  which  might  be  instituted  against  him  for  this 
purpose  in  consequence  of  his  refusal  to  execute  such 
a  conveyance  {a).  The  equitable  interest  of  the  bene- 
ficial owner,  however,  must  be  absolute,  and  if  there 
remains  in  the  trustee  any  purpose  unperformed  for 
which  the  legal  estate  is  vested  in  him,  he  is  entitled 
to  refuse  to  execute  any  conveyance  until  those  pur- 
poses are  fully  performed.  As  a  trustee  holds  the 
legal  estate  for  all  persons  who  are  interested  in  the 
equitable  estate,  he  must  be  careful  {iw  dealing  with 
the  legal  estate)  to  regard  all  such  interests  so  far  as 
he  obtains  notice  of  the  equities  respectively. 

Where  by  reason  of  the  disability  of  a  trustee,  or  Conveyance  of 
other  circumstances,  a  conveyance  of  a  legal  estate  ^^e^mstee 
outstanding  in   a  trustee   cannot  be   obtained,  it  is  ^^^^®^- 
necessary  to  resort  to  the  Chancery  Division  of  the 
High  Court  of  Justice  under  the  Trustee  Acts  for  a 
vesting  order,  or  for  an  order  authorizing  some  person 
to  convey  in  the  place  of  the  trustee  under  disability, 
&c.  (i). 


(o)  Willis  V.  Hiscox,  4  My.  &  Cr. 
197  ;  Burtinshaw  v.  Martin,  5  Jur. 
N.  S.  647. 

\h\  Bv  the  Trustee  Act,  1850,  the 
Lord  Chancellor  is  empowered  to 
make  such  order  as  he  may  think  fit 
for  Testing  and  releasing  lands  held 
upon  trust  or  hy  way  of  mortgage 
in  the  following  cases : — 
When  any  lunatic  or  person  of  un- 
sound mind  is  seised  or  i)06se8sed 
of  lands  on  any  trust  or  by  way 
of  moi-tgage  (sect.  3),  or  is  en- 
titled to  any  contingent  right  in 
such  lands  (sect.  4). 
When  any  infant  is  seised  or  pos- 
sessed of  any  such  lands  (sect.  7) 
(see  In  re  Howard,  21  L.  J.  Ch. 
437 ;  In  re  Williams,  6  De  G.  & 
S.  515 ;  Ex  parte  Grieve,  5  De  G. 


&  S.  436),  or  is  entitled  to  any 

contingent    right  in   such  lana 

(sect.  8). 
When  any  person  solely  seised  or  •ProyiaionB  of 

possessed  of  any  lands  upon  any  Trustee  Act  aa 

trust  is  out  of  the  jurisdiction  of  to  vesting 

the  Court  of  Chancery,  or  cannot  ^'^®"- 

bo  found  (sect.  9). 
When  any  person  or  persons  shall 

be  seised  or  possessed  of  any  lands 

jointly  with  a  person  out  of  the 

3  urisdiction  of  the  Court  of  Chan- 

ceiy,   or  who  cannot  bo  found 

(sect.  10). 
When  any  person  solely  entitled  to 

a  contingent  right  in  any  lands 

upon  any  trust  shall  be  out  of 

the  jurisdiction  of  the  Court  of 

Chancery,   or  cannot  be   found 

(sect.  11). 


i9d 
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If  the  trust  estate  does  not  exceed  in  amount  or 
value  500Z.,  the  application  may  be  made  to  the  County 
Court  under  the  Act  28  &  29  Vict.  c.  99,  s.  1. 

It  is  provided  by  a  clause  in  the  Land  Transfer  Act, 
1 875  (c)j  that  upon  the  death  of  a  bare  trustee  intes- 
tate as  to  any  corporeal  or  incorporeal  hereditament, 
representative,  ^f  whicli  such  trustco  was  seiscd  in  fee  simple,  such 
hereditament  shall  vest  like  a  chattel  real  in  his  legal 
personal  representative.  This  clause  is  repealed,  as 
regards  a  trustee  dying  after  the  31st  December,  1881, 
by  the  Conveyancing  Act,  1881  (c?),  imder  which  last- 
mentioned  Act  an  estate  of  inheritance  or  pur  auter  vie 


On  death  of  a 
trustee,  fee 
simple 
deTolves  on 
his  personal 


•Trustee  Act 
Extension  Act. 


When  any  person  jointly  entitled 
with  any  other  person  or  persons 
to  a  contingent  right  in  any  lands 
upon  any  trust  shall  be  out  of  the 
jurisdiction  of  the  Court  of  Chan- 
cery, or  cannot  be  found  (sect. 
12). 

When  there  shall  have  been  two  or 
more  persons  jointly  seised  or 
possessed  of  any  lands  upon  any 
trust,  and  it  shaU  be  uncertain 
which  of  such  trustees  was  the 
survivor  (sect.  13). 

When  any  one  or  mora  person  or 
persons  shall  have  been  seised  or 
possessed  of  any  lands  upon  any 
trust,  and  it  shaU  not  be  known, 
as  to  the  trustee  last  known  to 
have  been  seised  or  possessed, 
whether  he  be  living  or  dead 
Tsect.  14). 

When  any  person  seised  of  any 
lands  upon  any  trust  ghall  have 
died  intestate  as  to  such  lands 
without  an  heir,  or  shall  have 
died,  and  it  shall  not  be  known 
who  is  his  heir  or  devisee  (sect. 
15). 

When  any  lands  are  subject  to  a 
contingent  right  in  an  unborn 
person  or  class  of  unborn  persons, 
who  upon  coming  into  existence 
would  in  respect  thereof  have 
become  seised  or  possessed  of 
such  lands  upon  any  trust  (sect. 
16). 

When  any  person  jointly  or  solely 
entitled  to  lands,  or  to  a  contin- 
gent right  in  lands,  upon  any 
trust,  saJEdl  after  a  demand  by  a 


person  entitled  to  require  a  con- 
yeyance  or  assignment  of  such 
lands,  or  a  duly  authorized  agent, 
have  stated  in  writing  that  he 
will  not  convey  or  assign    the 
same,  or  shall  neglect  or  refuse  to 
convey  or  assign  such  lands  for 
twenty-eight  days  next  after  a 
proper  deed  for  conveying   the 
same  shall  have  been  tendered  to 
him  by  any  person  entitled  to  re- 
quire the  same,  or  by  such  agent 
(sects.  17,  18). 
The  28th  section  declares  what  shall 
be  the  effect  of  an  order  vesting 
copyholds  or  appointing  any  per- 
son to  convey  copyholds. 
•  And  by  the  Trustee  Act  Exten- 
sion Act  (15  &  16  Vict.  c.  55),  the 
Iiord  Chancellor  is  empowered  to 
make  such  an  order  when  any  person 
shall  be  jointly  or  solely  seised  or 
possessed  of  any  lands,  or  entitled 
to  any    contingent   right    therein 
upon  any  trust,  and  a  demand  shall 
have  been  made  upon  such  trustee 
by  a  person  entitled  to  require  a 
conveyance  or  assignment  of  such 
lands,  or  a  duly  authorized  agent 
of  such  last-mentioned  person,  re- 
quiring such  trustee  to  convey  or 
assign  the  same,  or  to  release  such 
contingent  right  (sect.  2). 

For  the  cases  decided  on  the  con- 
struction of  the  Trustee  Acts,  see 
Shelford*s  Reid  Property  Statutes, 
pp.  605  to  635,  and  Morgan's  Chan- 
cery Acts  and  Orders. 
U)  Sect.  48. 
((/)  Sect.  30. 
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vested  in  a  trustee  passes  on  his  death  to  his  personal 
representative,  whether  he  makes  a  will  or  dies  intes- 
tate, and  whether  he  is  a  bare  trustee  or  has  active 
duties  to  perform. 

The  above  provisions  obviate  the  necessity  for  an 
application  to  the  Court  for  a  vesting  order  where  a 
trustee  has  died  leaving  an  infant  heir,  in  those  cases 
to  which  they  apply. 

No  lands,  &c. ,  so  far  as  they  are  vested  in  any  per-  No  forfeiture 

'  t  p  •^t  ^^  attainder  of 

son  upon  any  trust,  or  by  way  of  mortgage,  will  es-  trustee. 
cheat  or  be  forfeited  to  her  Majesty,  or  to  any  corpo- 
ration, lord  or  lady  of  a  manor,  or  other  person,  by 
reason  of  the  attainder  or  conviction  for  any  offence 
of  the  trustee  or  mortgagee  (^). 

The  presumption  of  the  re- conveyance  of  a  legal  Presumption 
estate  depends  on  various  circumstances.  As  between  Loe.  ^^^*^' 
the  trustee  and  cestui  que  trust  no  length  of  time  is  a 
ground  for  such  presumption,  but  there  may  have  been 
dealings  on  the  part  of  the  equitable  owner  incon- 
sistent with  the  supposition  of  the  legal  estate  being 
outstanding, — as  where  the  property  has  been  sold, 
mortgaged,  and  settled  from  time  to  time  without  any 
notice  having  been  takeii  on  such  occasions  of  the 
outstanding  legal  estate,  or  where  the  property  has 
been  dealt  with  in  such  a  manner  as  to  lead  to  the 
inference  that  the  legal  estate  must  have  been  at  the 
time  in  the  beneficial  owner  (/),  or  where  the  legal 
estate  is  directed  to  be  conveyed,  to  a  particular  per- 
son at  a  given  time  (ff\  or  is  conveyed  to  trustees  for 
a  particular  purpose  (A),  and  they  are  directed  to  con- 
vey to  the  cestui  que  trust  when  those  purposes  are 
satisfied,  and  a  long  time  has  elapsed  since  the  trustees 
ought  to  have  conveyed  the  legal  estate  pursuant  to 
such  direction,  &c.,  &c., — and  in  such  cases  it  will 
have  to  be  considered  whether  there  is  sufiicient 
ground  for  such  presumption  (i).     It  is  said  that  if 

(c)  46th  section  ol  Trustee  Act,  (A)  Ilillary  v.  WaUer,   12  Ves. 

1850  239 

(/)  Noel  V.  Bewley,  3  Sim.  114;  («*)  Hill's  Tr.   236;  Matthias  v, 

Emery  v.  Grocock,  6  Mad.  54.  Evans,  29  L.  T.  226. 

{if)  England  v.  Slade,  4  T.  R.  682. 
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Bight  to  tho 
{KMsession  of 
title  deeds. 


Ab  between 
trustee  and 
cestui  que 
trust. 


Ab  between 
tenant  for  life 
and  re- 
mainderman. 


before  a  jury  it  would  be  the  duty  of  a  judge  to  give 
a  clear  direction  in  favour  of  the  fact  of  conveyance, 
then  it  is  to  be  considered  as  without  reasonable 
doubt ;  but  if  it  would  be  the  duty  of  a  judge  to 
leave  it  to  the  jury  to  pronounce  upon  the  effect  of  the 
evidence,  then  it  is  too  doubtful  to  conclude  a  pur- 
chaser (^).  In  CoUerell  v.  Hughes  {l)^  a  term  was 
assigned  to  attend  the  inheritance  in  1773.  In  1778 
the  estate  was  limited  in  strict  settlement,  and  in  1813 
the  estate  was  again  limited  in  strict  settlement,  but 
in  neither  of  these  settlements  was  any  notice  taken 
of  the  outstanding  term.  In  1840  the  estate  was  sold, 
and  on  this  occasion  the  term  was  assigned  to  attend 
the  inheritance  for  the  purchaser,  and  it  was  held  that 
the  circumstances  of  the  omission  of  all  mention  of 
this  term  in  the  two  settlements  would  not  justify  tho 
Court  in  presuming  a  surrender. 

The  right  to  the  possession  of  the  title  deeds  de- 
pends on  the  situation  of  the  legal  estate,  and  follows 
the  legal  ownership ;  and  this  rule  is  equally  ap- 
plicable to  personal  and  real  estate.  If,  therefore, 
the  legal  interest  in  an  estate  under  a  settlement  is 
vested  in  trustees  in  trust  to  pay  the  rents  and  profits 
to  a  tenant  for  life,  and  after  his  death  in  trust 
for  other  persons,  the  trustees  are,  as  a  general  rule, 
entitled  to  retain  the  custody  of  the  deeds  (w).  The 
cestui  que  trusty  however,  has  a  right  to  inspect  and  take 
copies  of  the  deeds  at  any  time  (w),  and  this  extends 
to  a  cestui  que  trust  of  tne  proceeds  of  sale,  in  the 
absence  of  special  circumstances  (o).  Of  course  a  bare 
trustee  cannot  retain  the  deeds  as  against  his  cestui  que 
trust.  A  tenant  for  life  has  a  right  to  the  custody  of 
the  deeds,  if  the  legal  as  well  as  the  equitable  estate 


{k)  Emery  v,  Grocock,  uhi  8V2)ra; 
Sug.  V.  &  P.  13th  ed.  331. 

m  15  C.  B.  532. 

(w)  Garner  v,  Hannyngton,  22 
Beav.  630.  But  see  Lady  Langdale 
V.  Brigffs,  8  De  G.  M.  &  G.  416, 
where  the  Court  directed  the  deeds 
to  be  given  into  the  possession  of  a 
tenant  for  life  of  bequeathed  lease- 


holds, upon  his  giving  reasonable 
security  for  protecting  the  interests 
of*lhe  persons  entitled  in  remainder, 
although  the  executor  opposed  the 
application. 

[n)  Ex  parte  Holsworth,  4  Bing. 
N.  C.  386;  7  L.  J.  (N.  S.)  C.  P. 
225. 

(o)  In  re  Cowrie,  33  C.  D.  179. 
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is  vested  in  him  (p),  unless  he  has  been  guilty  of  jnis- 
conduct  so  that  tne  safety  of  the  deeds  is  endangered, 
or  there  is  a  pending  suit  relating  to  the  property,  and 
it  is  more  convenient  for  the  purposes  of  the  suit  that 
they  shall  be  in  Court  (q).  Any  person  entitled  to  a 
vested  remainder  may  require  the  tenant  for  life  to 
produce  the  title  deeds  for  the  remainderman's  inspec- 
tion, in  order  to  enable  him  to  dispose  of,  or  otherwise 
deal  with,  the  property  (r).  But  it  seems  that  tliis 
right  does  not  extend  to  a  person  entitled  to  a  con- 
tingent remainder  (s). 

Where  deeds  relate  to  two  estates,  or  to  one  estate  As  between 
held  by  tenants  in  common,  if  any  one  of  the  interested  *^°'°^'^®"* 
parties  gets  possession  of  them,  he  is  entitled  to  retain 
them,  for  no  one  can  show  a  better  right  to  have  them. 
And  where  the  deeds  are  in  the  possession  of  a  third 
party  who  has  no  interest,  he  cannot  be  compelled  to 
deliver  them  up  except  by  the  direction  of  all  tlie 
parties  interested,  and  if  they  cannot  agree,  or  one  of 
them  cannot  be  found,  the  deeds  must  be  deposited  in 
Court  for  the  benefit  of  all  (t). 

If  a  trustee,  and  for  this  purpose  the  tenant  for  life  of  Renewal  of 
a  settled  leasehold  property  is  considered  a  trustee  (w),  t^^^f  or 
renews  a  lease,  the  renewed  lease  will  enure  for  the  ^^  fH  ^^e 
benefit  of  the  trust  (2:),  and  it  makes  no  difference  that  benefit  of  the 
the  lease  has  not  usually  been  renewed  (,y),  or  that  the 
old  lease  has  expired  (^),  or  that  the  renewal  was  for 
a  different  term  or  at  a  different  rate ;  and  the  rule 
has  been  held  to  apply  where  the  tenant  for  life  of  an 
underlease  purchased  the  leasehold  reversion  and  then 
took  a  renewal  from  the  superior  lessor  (a). 


{p)  See  Doe  v.   Passingliam,   6 

B.  &  C.  305 ;  Barclay  v.  Collett, 
4  Bing.  N.  C.  669 ;  7  L.  J.  (N.  S.) 

C.  P.  235;  Bowles  v,  Stewart,  1 
Sch.  &  Lef .  223 ;  Gamer  v.  Han- 
nyngton,  uhi  supra, 

{q)  Ivie  V,  Ivie,  1  Atk.  429 ;  War- 
ren V,  Budall,  1  J.  &  H.  1 ;  Loathes 
V.  Loathes,  5  Ch.  D.  221 ;  Stamford 
r.  Eoberts,  L.  R.  6  Ch.  307. 

(r)  Davis  v.  Earl  of  Dysart,  20 
Beav.  405 ;  Pennell  v.  Earl  of  Dy- 
sart, 27  Beav.  542. 

(«)  Noel  V.  Ward,  1  Mad.  322 ; 


Ivie  V,  Ivie,  1  Atk.  429. 

(t)  Wright  V.  Robotham,  33 
C.  D.  106. 

(tt)  Taster  v.  Marriott,  Amb.  668 ; 
Rawe  V,  Chichester,  i6.  715. 

(x)  Edwards  v,  Lewis,  3  Atk. 
538 

(y)  KilUck  v.  Flexney,  4  B.  C.  C. 
161. 

(z)  Edwards  v.  Lewis,  uhi  supra  ; 
James  v.  Dean,  11  Yes.  383. 

(a)  Giddings  v.  Giddings,  3  Russ. 
241;  Leigh  v,  Burnett,  29  C.  D. 
231. 
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Boctrme 
applies  to 
purchase  of 
reveraion. 


Duty  of 
trustees  of 
leaseholds  as 
to  repairs. 


Trustee  cannot 
charge  for 
professional 
services. 


The  doctrine  that  a  renewal  of  leaseholds  by  a 
tenant  for  life  enures  to  the  benefit  of  the  remainaer- 
man  applies  equally  to  a  purchase  of  the  freehold 
reversion  (b). 

Where  leasehold  property  is  vested  in  trustees  in 
trust  for  A.  for  life,  with  remainders  over,  and  there  is 
no  express  direction  as  to  repairs,  the  tenant  for  life 
is  not  bound  to  keep  the  property  in  repair  out  of  the 
rents.  But  as  the  trustees  are  liable  to  the  covenants 
in  the  lease,  they  are  entitled  for  their  own  protection, 
and  ought,  it  is  apprehended,  in  order  to  prevent  a  for- 
feiture, to  do  the  necessary  repairs  out  of  corpus  (c?). 

It  is  an  established  rule  that  a  trustee,  executor,  or 
administrator  shall  have  no  allowance  for  his  care  and 
trouble  (c?),  and  consequently  a  trustee  who  is  a  solicitor 
is  only  entitled  to  be  repaid  costs  out  of  pocket,  and 
cannot  charge  the  trust  estate  for  his  professional  ser- 
vices (e).  The  rule  equally  applies  where  the  trustee 
is  a  member  of  a  firm  of  solicitdrs,  and  the  business  is 
done  by  the  firm  (/).  In  a  case  where  one  of  a  firm 
of  solicitors  acted  in  the  defence  of  a  suit  for  himself 
and  his  co-trustees,  it  was  held  that  the  trustees,  as  a 
body,  were  entitled  to  their  full  costs,  unless  it  could 
be  shown  that  the  amount  of  such  costs  was  increased 
by  the  solicitor  being  joined  in  the  defence  with  the 
other  trustees  (y).  But  the  exception  to  the  general 
rule  allowed  in  the  last-named  case  will  not  be 
extended  to  the  administration  of  an  estate  out  of 
Court  (A). 

In  accordance  with  the  above  rule,  it  has  been  held 
that  if  a  trustee  solicitor  and  his  firm  make  profit 
costs  by  preparing  leases,  which   costs   are  paid  by 


(6)  Phillips  V.  PhilHps,  29  C.  D. 
673. 

(c)  In  re  Courtier,  34  C.  D.  136. 
In  the  case  of  In  re  Fowler,  16 
C.  D.  723,  Fry,  J.,  held  that  the 
trustees  ought  to  do  the  repairs  out 
of  the  rents ;  but  the  decision,  if  it 
can  be  supported  at  all,  must  be 
considered  as  depending  on  the 
special  circumstances. 

(d)  Robinson  v.  Pett,  3  P.  Wms. 
248. 


(e)  Moore  v.Frowd,  3  M.  &  C. 
45 ;  Pollard  v.  Doyle,  1  Drew.  &  Sm. 
319. 

(/)  Christophers  v.  WTiite,  10 
Beay.  523 ;  Lmcoln  r.  Windsor,  9 
Hare,  158;  Broughtonv.Broughton, 
2  Sm.  &  Gif .  422 ;  S.  0.  5  De  G. 
M.  &  G.  160. 

{g)  Cradock  v.  Piper,  1  Mac.  & 
G.  664 ;  In  re  Corsellis,  34  C.  D. 
675. 

{h)  Lincoln  v.  Windsor,  iibi  euprd. 
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the  tenants,  the  solicitor  must  account  to  the  trust 
estate  for  the  costs  thus  received  (i), 

A  mortgagee,  as  such,  is  not  a  trustee,  but  if  he  Mortgagee  in 
enters  into  possession  (^),  or  sells  under  the  power  of  ^ii^^cIot 
sale(/),    he    thereby  places    himself    in   a  fiduciary  SJJtee"* 
position,  and  if  he  receives  the  rents  himself  or  acts 
professionally  in  conducting  a  sale,  is  not  entitled  to 
any  commission  or  profit  costs.      But   if  a   solicitor 
mortgagee,  in  the  mere  character  of  mortgagee,   is 
defendant  in  a  redemption  suit,  it  is  apprehended  that 
the  rule  would  not  apply,  but  the  question  is  doubt- 
ful (m). 

1  he  rule  is  not  confined  to  solicitors.     Thus,  in  a  ^^^s  ^^}. 

«  .  • .  ^  PI  connned  to 

case  where  a  mortgagee  with  a  power  oi  sale  was  a  soUdtore. 
member  of  a  firm  of  auctioneers,  and  the  firm  sold  for 
him  under  the  power,  it  was  held  the  firm  were  not 
entitled  to  the  auctioneer's  commission  (»). 

If  the  settlor  or  testator  expressly  authorizes  the  ^^®*^*°'., 
trustee  to  retain  his  professional  costs,  he  will  be  allowed  riS^tmstoe 
to  charge  for  everything  which,  if  he  had  not  been  a  ^^^S^r 
trustee,  he  would  have  been  justified  in  employing  a  serrices. 
solicitor  to  do ;  but  he  will  not  be  allowed  his  charges 
for  things  which  an  executor  or  trustee  ought  to  do 
without  the  intervention  of  a  solicitor,  such  as  for  at- 
tendances to  pay  premiums  on  policies,  attendances  at 
the  bank  to  make  transfers,  attendances  on  proctors, 
auctioneers,  legatees,  and  creditors  (o). 

In  case  of  any  claim  against  a  trustee,  the  Trustee  when  trustee 
Act,*1888,  enables  him  to  plead  the  Statute  of  Limita-  sStute^^ 
tions  like  any  other  person,  except  where  the  claim  is  i-i^ta*io""- 
founded  upon  any  fraud  or  fraudulent  breach  of  trust, 
or  to  recover  trust  property  converted  by  him  to  his 
own  use  (p). 


I 


i)  In  re  Corsellis,  ubi  supra,  (n)  Matthison  v,  Clarke,  3  Drew. 

k)  Bonithon  v.  Hockmore,  Vem.  3.    see  Douglas  v.  Archbutt,  2  De 

315.  G.  &  J.  148. 

(/)  Matthison  v.  Clarke,  3  Drew.  3.  (o)  Harbin  v.  Darby,   28  Beav. 

(m)  See  Price  v,  M*Beth,  33  L.  J.  326. 

Ob.  460 ;  Sclater  v.  Cottam,  29  L.  T.  {p)  Sect.  8. 
309. 


HUSBAND  AND  WIFE(«). 


vivfct^  °'  ^^  ^^  proposed  in  this  Dissertation  to  consider — I.  The 
right  of  separate  property  confen-ed  on  the  wife  by 
the  Married  Women's  Property  Acts,  and  the  interest 
of  the  husband  in  his  wife's  real  estate,  chattels  real, 
chattels  personal,  choses  in  action,  and  reversionary 
interests  in  personalty  not  being  her  separate  property 
by  virtue  of  those  Acts  or  otherwise.  II.  The  wife's 
equity  to  a  settlement  out  of  property  accruing  to 
her  after  the  marriage  and  not  subject  to  the  above- 
mentioned  Acts.  III.  Trusts  for  the  separate  use  of  a 
married  woman,  either  w^ith  or  without  a  restraint  on 
anticipation.  IV.  The 'liability  of  the  wife's  separate 
property,  and  of  the  husband,  for  the  wife's  debts  and 
engagements  contracted  during  the  coverture  and  be- 
fore marriage  respectively.  V.  The  effect  of  separa- 
tion or  desertion  as  to  the  wife's  property  and  her 
capacity  to  contract. 

I.  T/ie  right  of  separate  property  conferred  on  the  wife 
by  the  Married  Womeri^s  Property  ActSy  and  the 
interest  of  the  husband  in  his  wife^s  real  estate, 
chattels  real,  chattels  personal,  choses  in  actionj 
and  reversionary  interests  in  personalty,  not  being 
her  separate  property  by  virtue  of  those  Acts  or 
otherwise. 

The  law  relating  to  the  property  of  married  women 
has  been  materially  altered  (l)by  the  Married  Women's 
Property  Act,  1870  (J),  which  came  into  operation  on 
the  9th  August,  1870,  and  (2)  by  the  Married  Women's 
Property  Act,  1882(c),  which  came  into  operation  on 

(a)  This  subject  has  been  to  some  sale  of  land  and  as  to  dower, 

extent    anticipated    in    the    first  (h)  33  &  34  Vict.  c.  93. 

volume,   as  to   the   disabilities  of  (c)  45  &  46  Vict.  c.  75. 
married  "women  in  reference  to  the 
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the  1st  January,  1883,  and  which  repeals  the  Act  of 
1870,  except  as  regards  acts  done  and  rights  acquired 
under  it  while  in  force. 

The  effect  of  these  enactments  may  be  thus  stated :   Effect  of  Acts. 

1.  Eveiy  woman  who  has  married  since  the  31st  woman 
December,   1882,  is  entitled  to  hold  as  her  separate  iS2?ntitSd^ 
property,  and  to  dispose  of  by  will  or  otherwise,  all  pro^^^'^for 
real  and  personal  property  belonging  to  her  at  the  aer  separate 
time  of  the  marriage  or  acquired  by  or  devolving  on 

her  afterwards  (rf). 

2.  Every  woman  who  has  married  before  the  1st  woman 
January,   1883,   is   entitled  to  hold  as  her  separate  ™?jLni«^r° 
property,  and  to  dispose  of  by  will  or  otherwise,  all  Jo^her^ 
real  and  personal  property,  her  title  to  which,  whether  separate  use  to 
vested  or  contingent,  and  whether  in  possession,  rever-  Scc?uinjm 
sion  or  remainder,  accrues  after  the  above  date  (e).         fm^^ 

3.  Every  woman  who  has  married  between  the  9th  woman 
August,  1870,  and  the  31st  December,  1882  (inclusive),  Sht^r 
is  entitled  to  hold  as  her  separate  property  and  to  foJ^g®"^*^*^®^ 
dispose  of  (1)  any  personal  property  which  has  come  separate  use 
to  her,  since  the  marriage  and  before  1883,  as  next  of  kin^of'^ 
kin  or  one  of  the  next  of  kin  of  an  intestate ;  (2)  any  P^^pe^y- 
sum  of  money  not  exceeding  £200  which  has  come  to 

her  since  the  marriage  under  any  deed  or  will,  and 


{d)  Sect.  2  (1882).  A  doubt  has 
been  expressed  in  some  quarters  as 
to  whether,  under  sects.  1,  2,  and  5 
of  the  Act,  a  married  woman  can 
convey  the  legal  estate  in  property 
vested  in  her  as  a  trustee  or  execu- 
trix, otherwise  than  by  deed  ac- 
knowledged with  the  concurrence  of 
her  husband.  It  is  clear  that  she 
can  accept  the  office  of  trustee  or 
executrix,  and  can  enter  into  valid 
contracts  as  such,  including  a  con- 
tract for  the  sale  of  real  estate,  and 
can  give  valid  receipts  for  purchase- 
money  ;  and  it  woidd  be  manifestly 
absurd  if  the  Act,  after  giving  her 
these  full  powers,  required  the 
husband's  concurrence  in  the  mere 
formal  act  of  conveying  the  legal 
estate.  It  is  apprehended  that  such 
a  construction  need  not  be  adopted. 
The  words  **a8  her  separate  pro- 
perty "  (which  seem  to  have  created 


the  doubt)  are  intended  simply  to  a  married 
exclude  the  husband's  interference,  woman  may 
and  may  well  bo  held  applicable  to  upder  the  Act 
any  .property    (whether    trust   or  dispose  of 
beneficial)  which  but  for  the  Act  yes^mher 
the  husband  would  have  had  some  as  a  trustee  or 
control  over.   It  is  confidently  sub-  executrix, 
mitted  that  the  doubt  rests  on  no  without  her 
solid  foundation,  and  that  a  pur-  husband's 
chaser  or  mortgagee  may  safely  take  ^^''^riSS 
a  conveyance  from  a  female  trustee,  acknow- 
married    since    1882,   without  re-  ledgingthe 
quiring  her  acknowled^ent  or  the  deed, 
concurrence  of  her  husband,  when-  **''»***• 
ever  the  sale  or  mortgage  is  made 
in  due  exercise  of  the  trust. 

(c)  Sect.  5  (1882).     Property  to  Property 
which  a  wife  was  entitled  in  re-  belonging  to 
version  on  the  Ist  January,  1883,  *  wife  >n 
and  which  has  fallen  into  possession  SSow  the  Act, 
smce,  IS  not  within  this  section,  and  falling 
Reid  V,  Eeid,  31 0.  D.  402.  into  possession 

afterwards, 
not  within  the 
Act. 
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Married 
woman 
entitled  to 
wages  and 
earnings  in 
separate 
employment 
since  oth  Aug. 
1870. 


Wife  autho- 
rized by  Act  of 
1870  to  acquire 
separate 
interest  in 
certain  kinds 
of  property. 


Deposits  in 
banks,  stock 
in  the  funds, 
&c. ,  in  name 
of  wife  on 
1st  January, 
1883,  to  be 
deemed  her 
separate 
property. 


(3)  the  rents  and  profits  of  any  freehold,  copyhold,  or 
customaryhold  property  which  has  descended  upon 
her,  since  the  marriage  and  before  1883,  as  heiress  or 
co-heiress  of  an  intestate  (/). 

4.  A  married  woman,  whatever  may  be  the  date  of 
her  marriage,  is  entitled  for  her  separate  use  to  any 
wages,  earnings,  money  and  property,  acquired  or 
gained  by  her  since  the  8th  August,  1870,  in  any 
employment,  trade,  or  occupation  in  which  she  is 
engaged,  or  which  she  carries  on  separately  from  her 
husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
scientific  skill,  and  all  investments  of  such  wages, 
earnings,  moneys,  or  property  {g). 

5.  By  the  Act  of  1870,  a  married  woman,  or  any 
woman  about  to  be  married,  was  enabled,  by  taking 
the  steps  prescribed  for  that  purpose,  to  acquire  a 
separate  property  in,  (1)  any  sum  forming  part  of  the 
public  stocks  or  funds,  and  not  being  less  than  £20 ; 
(2)  fully  paid-up  shares  or  debentures,  or  debenture 
stock,  or  any  stock  to  the  holding  of  which  no  liability 
was  attached,  in  any  incorporated  or  joint  stock  com- 
pany; and  (3)  shares,  debentures  or  any  other  interests 
in  any  industrial,  provident,  friendly,  benefit,  building, 
or  loan  society  duly  registered  (h). 

6.  All  deposits  m  any  post  office  or  other  savings 
bank  or  in  any  other  bank,  all  annuities  granted  by  the 
Commissioners  for  the  Reduction  of  the  National  Debt, 
or  by  any  other  person,  and  all  sums  forming  part  of 
the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  in  the  books  of  the  fiank  of  England, 
or  of  any  other  bank,  which  on  the  1st  January,  1883, 
were  standing  in  the  sole  name  of  a  married  woman, 
and  all  shares,  stock,  debentures,  debenture  stock,  or 
other  interests  of  or  in  any  corporation,  company,  or 
public  body,  mimicipal,  commercial,  or  otherwise,  or 
of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  on  that  day  were 


(/)  Sects.  7,  8  (1870).  This 
only  applies  to  the  rents  and  profits 
during  the  wife's  life.  Johnson  v. 
Johnson,  35  C*  D.  345. 


{g)  Sect.   2  (1870);    sects.   2,  5 
(1882). 
(A)  Sect.  5  (1870). 
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standing  in  her  name,  are  to  be  deemed,  unless  and 
until  the  contrary  be  shown,  to  be  the  separate  pro- 
perty of  such  married  woman ;  and  the  fact  that  any 
such  deposit,  &c.,  was  standing  in  the  sole  name  of  a 
married  woman,  is  sufficient  prima  facie  evidence  that 
she  was  beneficially  entitled  thereto  for  her  separate 
use,  so  as  to  authorize  and  empower  her  to  receive 
or  trg^nsfer  the  same,  and  to  receive  the  dividends, 
interest,  and  profits  thereof,  without  the  concurrence 
of  her  husband  (^). 

7.  All  sums  forming  part  of  the  public  stocks  or  stock,  &c., 
funds,  or  of  any  other  stocks  or  funds  transferable  in  t^J^^a 
the  books  of  the  Bank  of  England,  or  of  any  other  *c.,  to  a 
bank,  and  all  such  deposits  and  annuities  respectively  woman  to  be 
as  are  mentioned  in  the  preceding  paragraph,  and  all  I^iSeuae. 
shares,  stock,  debentures,  debenture  stock,  and  other 
interests   of   or  in   any  such  corporation,   company, 

public  body,  or  society  as  aforesaid,  which  on  or  after 
the  1st  January,  1883,  are  allotted  to  or  placed,  regis- 
tered, or  transferred  in  or  into  or  made  to  stand  in 
the  sole  name  of  any  married  woman  are  to  be  deemed, 
unless  and  until  the  contrary  be  sliown,  to  be  her 
separate  property.  But  a  corporation  or  joint  stock 
company  will  not  be  required  to  admit  any  married 
woman  to  be  a  holder  of  any  shares  or  stock  therein 
to  which  any  liability  is  incident,  contrary  to  the  pro- 
visions of  any  Act  of  Parliament,  charter,  byelaw, 
articles  of  association,  or  deed  of  settlement  regulating 
such  corporation  or  company  (Jc). 

8.  The  above  provisions  extend  and  apply,  so  far  as  stock,  &c., 
relates  to  the  interest  of  the  married  woman,  to  any  of  jointnMnes of 
the  particulars  aforesaid  which  on  the  1st  January,  ^^1^^ 
1883,  were  or  at  anytime  afterwards  shall  be  standing 

in,  or  made  to  stand  in,  the  name  of  any  married 
woman  jointly  with  any  persons  or  person  other  than 
her  husband  u). 

9.  The  wife  may  transfer  any  of  the  above  particu-  Husband  need 
lars  without  her  husband's  concurrence ;  and  if  she  touifera!^ 
makes  any  fraudulent  investment  in  her  own  name  with 

her  money,  he  may  apply  to  the  Court  for  relief  (w), 

U)  Sect.  6  (1882).  il)  Sect.  9. 

\k)  Sect.  7.  (m)  Sect.  10, 
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Settlements  10.  The  Act  of  1882  doGs  Dot  interfere  with  or  affect 

Act.  ^  ^  any  settlement  or  agreement  for  a  settlement  made  or 
to  be  made,  whether  before  or  after  marriage,  respect- 
ing the  property  of  any  married  woman  (n).  Any  such 
settlement  will  have  effect  as  if  the  Act  had  not 
passed  (o). 

It  appears  from  what  has  been  above  stated,  that 

when  the  marriage   has  taken  place  since  the  Slst 

December,  1882,  or  where  the  marriage  having  taken 

place  on  or  before  that  day,  the  wife  has  acquired 

property  afterwards,  the  marital  right  during  cover- 

Hasband  sur-   turo  is  altogether  excluded.     ]3ut  after  the  coverture, 

lititildto^      if  the  husband  survives  his  wife,  his  right  in  respect 

curtesy  in  land  of  any  property  which  she  may  leave,  and  as  to  which 

arid  to  she  dics  intestate,  will  be  the  same  as  under  the  old 

li^lt'lV      law.     Thus,  he  will  be  entitled  to  curtesy  in  her  free- 

dies  intestate.   ij^Jd  Jands  of  inheritance,  when  there  has  been  issue 

of  the  marriage  (p)^  and  will  be  absolutely  entitled  to 

her  personal  estate  in  his  own  right  as  regards  chattels 

real  or  chattels  personal  in  possession,  and  as  regards 

choses  in  action  on  taking  out  administration  (q). 

hufb^d  ^^  regards  property  not  within  the  Act  of  1882,  the 

married  before  former  law  is  stiU  in  ODcration,  subicct  to  the  excep- 

property  not    tions  iutroduccd  by  the  Act  of  1870.     It  therefore 

within  Acts,     rcmains  to  cousidcr  what  interest  a  husband  takes  in 

his  wife's  property  subject  to  the  old  law. 
Freeholds  and       As  TCgards   freehold  and   copyhold  property,   the 
cop5  0    •       husband  is  entitled  to  the  rents  and  profits  during  the 
joint   lives.     He  is   also  entitled,  if  he  survives  his 
wife,  and  there  has  been  issue  born  alive  of  the  mar- 
riage, to  an  estate  during  his  life,  called  an  estate  by 
the  curtesy,  in  any  freehold  property  to  which  the  wife 
w^as   entitled   in  possession  at   any  time  during  the 
coverture,  for  an  estate  of  inheritance  descendible  to 
such  issue. 
On  what  pro-        The  following  points  with  respect  to  curtesy  are 
J!tta5iM.    ^    settled  by  authority,  viz.,  (1.)  Curtesy  attaches  to  an 

(n)  Sect.  19.  {p)  Cooper  v.  Macdonald,  7  Ch. 

(oj  Be  Stoner's  Trusts,  24  0.  D.      D.  289. 
195 ;  Be  Whitaker,  34  C.  D.  227 ;  {q)  See  Molony  v.  Kennedy,  10 

Hancock  v,  Hancock,  38  C.  D.  78.       Sim.  254 ;  In  re  liambert*s  Estate, 

39  C.  D.  626. 
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undivided  share  of  land  held  in  coparcenery,  or  in 
common,  but  not  to  land  held  in  joint  tenancy,  nor  to 
a  reversion  or  remainder,  whicn  does  not  fall  into 
possession  during  the  coverture  (r).  (2.)  Where  con- 
tingent remainders  intervene  between  a  limitation  to 
a  wife  for  life  and  a  reversion  in  her  in  fee,  the  right 
of  curtesy  exists  until  the  contingency  happens  M. 
(3.)  Curtesy  attaches  to  an  equity  of  redemption  Tn, 
and  to  money  directed  to  be  laid  out  in  land  (u\ 
and  to  a  trust  estate  (2;).  (4.)  Curtesy  attaches  to 
land  belonging  to  the  wife  for  her  separate  use,  if 
and  so  far  as  it  is  not  disposed  of  by  the  wife  in  her 
lifetime  or  by  her  will(,y).  (5.)  Curtesy  attaches  to 
land  of  which  the  wife  is  tenant  in  tail,  provided  that 
a  child  is  born  capable  of  taking  under  the  entail,  al- 
though the  wife  may  eventually  die  w^ithout  issue,  and 
to  land  in  which  the  wife  has  an  estate  of  inheritance 
subject  to  an  executory  limitation  over,  provided  that 
a  child  is  bom,  and  the  wife's  estate  is  such  as,  not- 
withstanding the  executory  limitation,  might  have 
descended  to  such  child.  Thus,  in  a  case  where  an  es- 
tate was  devised  to  a  woman  in  fee,  with  an  executory 
limitation  over  in  case  she  should  die  under  twenty- 
one  and  without  leaving  issue;  the  devisee  had  a  child, 
the  child  died,  and  then  the  mother  died  under  twenty- 
one,  and  it  was  held  that  the  husband  was  tenant  bv 
the  curtesy  {z).  But  where  there  was  a  devise  to  A. 
in  fee,  and  if  she  died  leaving  issue,  then  to  such 
issue,  it  was  held  that  as  the  issue  took  as  purchasers, 
and  could  not  have  taken  by  descent,  there  was  no 
curtesy  {a). 

There  is  no  curtesy  in  copyholds  except  by  special  copyhoids. 
custom  (h). 


\ 


r)  Co.  Litt.  29.  (jy)  Cooper  v.  Macdonald^  7  Ch. 

»)  Boothby  v,  Vernon,  9  Mod.  D.  289,  and  cases  there  cited. 

147.  (z)  Buckworth  v.  Thirkell,  3  Bos. 

(<)  Casbome  v.   Scarfe,    1    Atk.  &  Pull.  652,  note.     See  also  Moody 

603.  V,  King,  2  Bing.  447. 

(u)  Cunningham    v.    Moody,    1  (a)  Barker  v.  Barker,  2  Sim.  249. 

Ves.  sen.  174.  See  also  Sumner  v.  Partridge,  2 

(x)  Watts  V,  Ball,  1  P.  Wms.  108.  Atk.  47. 


(6)  GQb.  Ten.  288. 
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Sterest  in  With  rcspect  to  the  chattels  real  of  a  woman  mamed 

chattels  real  of  bsfore  the  Ist  January,  1883,  not  being  her  separate 
^^®'  property  under  the  above-mentioned  Acts  or  otherwise, 

the  husband  is  entitled  to  the  rents  and  profits  during 
the  joint  lives,  and  he  has  an  absolute  power  of  dis- 
posing of  them  either  voluntarily  or  for  a  valuable 
consideration,  by  act  ijiter  vivos,  and  this  power  extends 
to  reversionary  and  contingent  interests,  unless  the 
interest  is  of  such  a  nature  that  it  cannot  by  possibility 
vest  in  the  wife  in  possession  during  the  coverture  (c) ; 
but  so  far  as  this  power  is  not  exercised  by  a  complete 
act  during  the  coverture,  they  go  to  the  survivor,  with- 
out administration. 
poraonaJ.  ^^^^  chattcls  personal  of  a  wife  married  before  the 

above  date  (not  being  her  separate  property  under  the 
Acts  or  otherwise)  belong  absolutely  to  the  husband,  so 
far  as  he  obtains  possession  of  them  during  the  cover- 
ture. The  wife's  paraphernalia,  viz.,  her  wearing  ap- 
parel, and  ornaments  suitable  to  her  condition  in  life, 
are  a  partial  exception  to  this  rule.  These  pass  to  the 
wife  if  she  survives,  but  she  cannot  give  them  away 
in  her  lifetime.  The  husband  may  dispose  of  them 
(except  wearing  apparel)  by  an  act  inter  vivos,  but  not 
by  will,  and  they  are  subject  to  his  debts  (c7). 
^In  *^  With  respect  to  the  choses  in  action  of  a  wife  married 

before  the  above -date  (not  being  her  separate  property 
under  the  above-mentioned  Acts  or  otherwise) — ^whicli 
term  comprises  debts  owing  to  her,  arrears  of  rent, 
legacies,  reversionary  interests  in  personal  estate,  stock 
in  the  funds,  shares  in  companies  (^),  and  other  per- 
sonal property  not  in  possession — the  husband  acquires 
an  absolute  interest  in  the  same,  so  far  as  they  are  re- 
duced by  him  into  possession  during  the  coverture,  but 
not  otherwise  ;  and  an  assignment  for  a  valuable  con- 
sideration of  the  wife's  choses  in  action  by  the  husband 
is  void  against  the  wife  surviving,  if  the  husband  die 
before  he  or  the  assignee  has  reduced  them  into  pos- 
session, although  they  could  have  been  immediately 


n 


c)  Duberley  v.  Day,  16  Beav.  33.  (c)  Colonial  Bank  v,  Whinney, 

)  2  Steph.  Com.  287. "  11  App.  Cas.  426. 


HUSBAND  AND  WIFE.  211 

reduced  into  possession,  but  from   neglect  or  other 
causes  have  been  left  outstanding  (/). 
A  chose  in  action  is  considered  to  be  reduced  into  what  amoimta 

1.11^11  1  .  toa  reaucaon 

possession  by  the  husband  when  he  receives  a   sum  mtopoaseBsion. 
owing  to  his  wife,  or  when  a  fund  is  transferred  into 
his  name,  or  when  a  fund  or  money  belonging  to  the 
wife  is  transferred  into  the  name  of,  or  paid  to,  a  third 
party  at  the  request  of  the  husband  {g\ 

Where  money  is  paid  to  the  wife  or  her  agent,  it  will 
be  considered  as  reduced  into  possession,  and  becomes 
at  once  the  husband's  property  (A) ;  but  where  money 
was  paid  into  the  hands  of  a  third  party,  to  be  appro- 
priated to  the  use  of  a  married  woman,  and  he  wrote 
to  her  informing  her  that  he  had  it  at  her  disposal,  this 
was  not  considered  a  reduction  into  possession  (i). 

If  the  chose  in  action  is  recoverable  at  law,  and  the  ^^^^^^^^t 
husband  obtains  judgment,  but  dies  before  execution,  jaw  or  decree 
it  has  been  held  that  the  debt  goes  to  the  wife,  and  not  ^  ®**^*^* 
to  the  husband's  executor  (A).     On  the  other  bandit 
was  decided  in  two  early  cases  that  the  order  or  decree 
of  a  court  of  equity  iov payment  of  a  fund  to  the  husband 
was  a  reduction  into  possession  T/).     The  ground  of 
these  decisions  appears  to  have  been  that  a  decree  in 
equity  was  distinguishable  from  a  judgment  at  law, 
because  in  the  case  of  a  judgment  an  ulterior  step  has 
to  be  taken  by  the  party  recovering  to  make  it  operate 
upon  the  thing  recovered  {m). 

The  receipt  by  the  husband  of  interest  on  his  wife's  what  ib  not  a 

_.  J    1.x  j.T_  "L  •  X'         J  i.  reduction  into 

mortgage  debts  or  other  choses  in  action  does  not  con-  poBsesaon. 
stitute  a  reduction  into  possession  of  the  principal  (w). 
Again,  a  payment  of  the  fund  into  Court  by  the  trustee 
is  not  of  itself  a  reduction  into  possession  (o),  nor  a 

(/)  Elliaon  v.  Elwin,   13  Sim.  500. 

309 ;  Ashby  v.  Ashby,  1  Coll.  553 ;  (k\  Bond  v.  Simmons,  3  Atk.  20. 

Hutchings  v.  Smith,  9  Sim.   137  ;  \lS  Heygate  v.  Anneeley,  3  Bro. 

Michelmore  v.  Mudge,  2  Giff.  183.  C.   C.   362 ;    Forbes  v.  Phipps,    1 

{g)  See  Hansen  v.  Miller,  14  Sim.  Eden,  502. 

22 ;  Allday  v.  Fletcher,  1  De  G.  &  (m)  Note  to  Forbes  v.  Phipps,  1 

J.  82 ;  Hamilton  v.  Mills,  29  Beav.  Eden,  508. 

193.  (n)  Michelmore  v,  Mudge,  2  Giff. 

(A)  Game  v.  Brice,  7  M.  &  "W.  183 ;  j&a;  parte  Norton,  8  De  G.  M. 

183 ;  Molony  v.  Kennedy,  10  Sim.  &  G.  258. 

254.  (o)  Macaulay  v.  Philips,  4  Ves, 

(0  Fleet  r,  Perrins,  L.  R.  4  Q.  B.  15. 
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transfer  by  executors  of  a  fund  belonging  to  a  married 
woman  into  the  names  of  other  trustees  for  her  bene- 
fit (  /?),  nor  a  transfer  of  the  fund  into  the  wife's  narae(y), 
or  into  the  joint  names  of  husband  and  wife(r).  In  a 
case  where  the  husband  was  executor  and  trustee,  it 
was  lield  that  his  possession  in  that  character  was  not 
a  reduction  into  possession  of  the  wife's  share  of  the 
residue  so  as  to  entitle  his  executor  to  it,  as  against  the 
wife  surviving  (s). 

Where  the  chose  in  action  cannot  fall  into  possession 
during  the  husband's  life,  it  is  impossible  tor  him  to 
assign  it  as  against  his  wife  surviving. 
In  what  casea       If  the  chosc  in  action  is  immediately  recoverable  at 

a  husband  can    7  •.  1  1  iy<iii  V 

release  choaea    law,  it  may  DC  released  by  the  husband. 

motion  of  Whcro  a  husband  agreed  with  the  executor  that  a 

legacy  given  to  his  wife  should  be  set  off  against  a  sum 
of  the  same  amount  owing  from  him  to  the  testator  on 
his  promissory  note,  and  the  husband  and  wife  signed 
a  receipt  for  the  legacy,  but  it  did  not  appear  that  the 
promissory  note  was  given  up,  it  was  held  that  the 
wife  having  survived,  was  entitled  to  the  legacy,  no 
release  having  been  given  for  it  by  the  husband  (#). 
But  in  a  case  where  a  married  woman  was  entitled  to 
a  sum  of  money  owing  to  her  on  a  promissory  note,  and 
the  husband  agreed  with  the  debtor  that  the  promis- 
sory note  should  be  cancelled,  and  that  in  consideration 
thereof  the  debtor  should  give  his  bond  for  the  same 
amount  to  trustees  nominated  by  the  husband  upon 
the  trusts  of  a  post-nuptial  settlement,  and  the  debtor 
gave  such  bond  accordingly,  it  was  held  that  this  trans- 
action amounted  to  a  reduction  into  possession,  and 
that  the  right  of  the  wife  by  survivorship  was  effec- 
tually barred  (u). 

SteSrt^^^e      ®^  ^^"S  ^  ^^^  interest  of  a  wife  in  personal  property 

(p)  Ryland  v.  Smith,  1  My.  &  Cr.  (r)  Prole  v.  Soady,  L.  E.  3  Ch. 

63.     See  also  Rawlins  v,  Birkett,  App.  220  ;  Nicholson  v.  Drury,  &c. 

25  L.  J.  Ch.  837  ;  Topham  v.  More-  Compy.,  7  C.  D.  48. 
craft,  4  Jur.   N.  S.  611 ;  WaU  v.  U)  Baker  v.  Hall,  12  Ves.  497. 

TomUnHon,  16  Yes.  413;  Bourton         (t)  Harrison  v.  Andrews,  13  Sim. 

V.  Williams,  L.  R.  5  Ch.  App.  655.  595. 

{q)  Wildman  r.  Wildman,  9  Ves.  (u)  Bumham  v.  Bennett,  2  Coll. 

174.  C.  C.  254. 
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is  of  a  reversionary  nature,  it  is  incapable  of  being  re-  caunotbe 

J         j*j  •  111  p  I  1  re      1     1  reduced  into 

aucea  into  possession,  and  thereiore  cannot  be  anected  posseaaionby 
by  any  act  of  the  husband  so  as  to  bind  the  wife  sur-  S}e?^^^^"°' 
viving ;  and  where  a  wife  lias  a  present  life  interest  in 
a  fund,  that  portion  of  the  life  interest  which  will  remain 
to  her  after  her  husband's  death,  if  she  survives  him,  is 
reversionary  within  the  meaning  of  the  rule,  and  cannot 
be  disposea  of  by  the  husband  (x).  It  has  been  some- 
times attempted  to  evade  this  rule  and  to  bring  the 
reversionary  interest  of  the  wife  into  the  possession  and 
control  of  the  husband  by  obtaining  a  surrender  or 
release  of  the  prior  interest ;  but  it  has  been  held  that 
such  a  scheme  is  ineffectual.  Thus,  where  a  fund  in 
Court  was  subject  to  a  trust  for  a  husband  for  life, 
remainder  to  his  wife  for  life,  remainder  to  their  son 
absolutely.  The  husband  and  son  by  deed  surrendered 
and  released  their  respective  interests  to  the  wife  for 
the  ]3urpose  of  giving  her  a  present  absolute  interest  in 
the  fund ;  a  petition  by  the  three  for  payment  of  the 
fund  to  the  son  was  refused  on  the  ground  that  a  court 
of  equity  will  not  establish  an  equitable  merger  by 
analogy  to  law,  where  the  effect  would  be  to  defeat 
its  own  rules  and  practice  in  the  protection  of  married 
women  from  the  marital  control  (//). 

But  the  husband  and  wife  umy  together,  by  a  deed  ^^^^ 
acknowledged  by  the  latter,  dispose  of  a  reversionary  excei)t  in° ' 
interest  in  money  charged  on  land,  or  in  money  to  ^r^^^  . 
arise  from  the  sale  of  land  impressed  with  a  trust  for  ^^^^Y)y 
sale  (sr),   and  also  of  a  reversionary  interest  in  any  deed  ackuow-  • 
personal  estate  to  which  the  wife  has  become  entitled  letter.  ^ 
under  any  instrument  made  after  the  31st  of  Decem- 
ber, 1857  (except  such  interest  in  personal  estate  as 
may  have  been  settled  on  her  by  any  settlement,  or 
agreement  for  a  settlement,  made  on  the  occasion  of 
her  marriage,  and  except  also  any  interest  which  by 
the  terms  of  the  instrument  she  is  restrained  from 
alienating),  and  may  also  release  or  extinguish  any 


{x)  Stiffe  V.  Everitt,  1  My.  &  Cr.  (y)  Whittle  v.  Henning,  2  Ph. 

37.    See  also  Bolito  v.  Kinniar,  11      731. 
Jur.  N.  S.  666.  («)  3  &  4  WilL  4,  c.  74. 
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power  vested  ia  her  in  regard  to  any  such  personal* 
estate  (a). 
Marriage,  The  marriage  before  the  recent  Act  of  a  female  joint 

sev^ce  of     tenant  severs  the  joint  tenancy  as  regards  any  property 
joint  tenancy.  ^jJqJ^^  \yy  the  mere  act  of  marriage,  vests  in  the  hus- 
band, i.e. J  personal  chattels  in  possession,  but  not  as 
regards  chattels  real  or  choses  in  action  {b). 


II.  The  wife^s  equity  to  a  settlement  in  respect  of 
property  accruing  to  her  during  the  coverture  not 
subject  to  the  above-mentioned  Acts. 

Equity  to  a  A  chosc  in  action  of  the  wife,  not  being  her  separate 

settlement,  .  liii  ^'ja     j^  i^i  • 

what  it  is.  property  under  the  above-mentioned  Acts  or  otherwise, 
may  be  paid  or  transferred  to  the  husband,  or  to  his 
assignee,  or  to  trustees  for  his  benefit  (c?),  by  the  trustee 
or  other  person  in  whose  hands  or  name  it  is,  at  any 
time  before  proceedings  have  been  instituted  for  a 
settlement;  but  should  such  trustee  or  other  person 
refuse  to  pay  it  over,  the  Court  will,  in  an  action  by 
the  husband  to  recover  it,  oblige  him  to  make  a  reason- 
able provision  thereout  for  his  wife  and  children  [d). 
This  right  of  the  wife  is  called  ^^  her  equity  to  a  settle- 
ment." And  the  wife  may  herself  take  proceedings  to 
assert  this  equity. 

Amount  to  be       The  general  rule  is  to  settle  one  half  on  the  wife,  and 

uponc^S^-^  to  pay  the  other  half  to  the  husband  or  his  assignees ; 

stances.  jj^^  j^q  Court,  in  determining  what  will  be  a  reasonable 

provision,  will  be  guided  in  each  case  by  all  the  circum- 
stances, such  as  the  amount  of  the  fund,  the  provision 
that  may  have  been  already  made  for  the  wife,  the 
amount  of  property  of  the  wife  of  which  her  husband 
may  have  previously  possessed  himself,  the  means  which 
may  be  available  for  her  support,  &c.,  &c.  Thus,  in 
several  cases  where  the  fund  was  small,  and  the  wife 
and  children  had  no  other  means  of  support,  the  Court 

(a)  20  &  21  Vict.  c.  57.  [d)  Elibank  v.  Montolieu,  6  Ves. 

(6)  In  re  Butler's  Trust,  38  C.  D.  737  ;  Vaughan  v.  Buck,  1  Sim.  N.  S. 

286.  284. 
(c)  Hansen  v.  Miller,  8  Jur.  209. 
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has  settled  the  whole  fund  (e).  And  in  other  cases, 
where  ample  provision  has  been  already  made  for  the 
wife  and  children,  the  Court  has  declined  to  order  any 
settlement  (/). 

The  wife  is  able,  however,  to  waive  her  right  to  a  Eeiea»e  of 
settlement  on  examination  in  Court  at  any  time  before  MtSemen* 
a  settlement  (although  it  may  have  been  previously 
claimed  by  her(y)  )  is  actually  executed,  but  not  so  as 
to  affect  any  interest  which  the  children  may  have  pre- 
viously acquired  under  agreement  (A).  And  now,  under 
20  &  21  Vict.  c.  57,  she  is  able  by  deed  acknowledged 
under  the  Fines  and  Recoveries  Act,  with  the  concur- 
rence of  her  husband,  to  release  or  extinguish  her  right 
or  equity  to  a  settlement  out  of  any  personal  estate  to 
which  she,  or  her  husband  in  her  right,  may  be  entitled 
in  possession  under  any  instrument  made  after  the  31st 
of  December,  1857.  It  will  be  remarked  that  the  Act 
makes  no  provision  for  enabling  the  wife  to  release  her 
equity  to  a  settlement  out  of  personal  estate  derived 
under  an  intestacy. 

Except  in  cases  coming  within  the  operation  of  the 
last-mentioned  Act,  the  wife  cannot  deprive  herself  of 
her  equity  to  a  settlement  otherwise  than  by  examina- 
tion in  Court.  Hence,  a  trustee  having  in  his  hands 
money  belonging  absolutely  to  a  married  woman, 
although  he  may  safely  pay  it  to  the  husband,  is  not 
bound  to  do  so  even  at  the  wife's  request,  but  may  pay 
it  into  Court  under  the  Trustee  Relief  Act,  so  as  to 
enable  the  wife  to  assert  her  equity  to  a  settlement  (i). 

The  wife's  equity  to  a  settlement  is  an  obligation  Equity  to  a 
fastened  by  the  Court  not  upon  the  property,  but  on  does  00?^ 
the  right  to  receive  it,  and  it  is  only  when  the  property  J*^^^^ 

intcureat. 


(e)  In  re  Cutler,  14  Beav.  220 ; 
In  re  Kincaid,  1  Drew.  326  j  Gent 
v.  Harris,  10  Hare,  383 ;  Duucombe 
V.  Grreenacre,  29  Beav.  578.  See 
also  Coster  v.  Coster,  9  Sim.  602 ; 
Green  v,  Otte,  1  S.  &  St.  250; 
Gardner  v.  Marshall,  14  Sim.  575 ; 
Bagshaw  v.  Winter,  5  De  G.  &  Sm. 
466;  Scott  v.  Spashett,  21  L.  J. 
Ch.  349 ;  Be  Erskine's  Trust,  1  K. 
&  J.  302 ;  Ward  v.  Yates,  1  D.  &  S. 


80 ;  Chapman  v.  Lamport,  8  W.  R. 
466  ;  Smith  v.  Smith,  3  Giff.  121. 

(/)  Aguilar  v,  Aguilar,  5  Madd. 
414 ;  Spicer  v.  Spicer,  24  Beav.  365; 
Be  Erskine's  Trust,  1  K.  &  J.  302. 

{g)  Baldwin  v,  Baldwin,  5  De  G. 
&  Sm.  319. 

(/i)  Ex  parte  Gardner,  2  Ves.  sen. 
671. 

(0  Be  Swan,  2  H.  &  M.  34. 
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Wife's  right  to 
a  settlement 
notwith- 
standing she 
may  he  living 
separate. 


Equity,  how 
far  it  attaches 
to  life 
interests. 


Settlement 
made  hy 
hoshano.  in 
consideration 
of  wife's 
fortune,  hars 
her  right. 


Cannot  he 
enforced  hy 
children. 


comes  to  be  payable  or  transferable,  that  the  obliga- 
tion will  be  enforced.  A  settlement,  therefore,  cannot 
be  claimed  in  respect  of  a  reversionary  interest  so  long 
as  it  remains  reversionary  (/c). 

The  wife  is  entitled  to  this  equity  to  a  settlement, 
although  she  may  be  living  separate  from  her  hus- 
band (/). 

Again,  this  equity  to  a  settlement  exists  as  against 
her  husband's  assignees  for  a  valuable  consideration, 
and  all  other  assignees,  and  also  as  against  his  credi- 
tors (m). 

The  wife  has  also  an  equity  to  a  settlement  in 
respect  of  a  life  interest  in  real  or  personal  property, 
as  against  the  trustee  in  bankruptcy  of  the  husband  (w), 
or  as  against  the  husband  himself,  in  the  event  of  her 
being  deserted  by  him  (o),  but  not  as  against  a  particu- 
lar assignee  for  value  of  such  life  interest  (p\ 

If,  previously  to  marriage,  the  husband  makes  a 
settlement  on  his  wife  in  consideration  of  her  fortune, 
he  would  be  entitled  to  the  absolute  possession  of  the 
equitable  personalty  of  which  she  was  then  possessed (y). 
And  if  the  settlement  is  made  in  consideration  of  the 
future  as  well  as  the  present  fortune  of  the  wife,  the 
title  of  the  husband  in  respect  of  all  her  property 
would  be  good  as  against  the  wife's  right  to  a  settle- 
ment (r).  It  i«  to  be  observed,  however,  that  although 
such  a  purchase  by  the  husband  may  entitle  him  to 
call  for  the  whole  of  his  wife's  property,  he  must  do  so 
during  the  coverture,  for  if  he  should  die  in  the  life- 
time of  his  wiie  without  having  reduced  it  into  pos- 
session, it  will  survive  to  the  wife  (5). 

If  the  wife  dies  before  the  husband,  her  children 


{k)  Osbom  v.  Morgan,  9  Hare, 
432;  Adams  v,  Bennett,  23  L.  T. 
183 

d)  Eedes  v.  Eedes,  11  Sim.  569. 

(m)  Johnson  v,  Johnson,  1  Jac. 
&  W.  476;  Scott  v.  Spashett,  3 
Mac.  &  Gor.  599 ;  Marshall  v. 
Fowler,  16  Beav.  249. 

(n)  Lumb  v.  Milnes,  5  Ves.  517 ; 
Sturgis  V.  Champneys,  5  M.  &  C. 
97 ;  Barnes  v,  Bobinson,  9  Jur.  N. 
S.  245 ;  Taunton  v.  Moms,  1 1  Ch. 


D.  779. 

(o)  Gilchrist  V.  Cator,  1  De  G.  & 
Sim.  188;  In  re  Ford,  33  L.  J.  Ch. 
180 ;  Gleaves  v.  Prime,  11  W.  Rep. 
273. 

( p)  Tidd  V.  Lister,  10  Hare,  140 ; 
Elliot  V.  CordeU,  5  Madd.  149 ;  He 
Carr's  Trusts,  L.  R.  12  Eq.  609. 

(q)  Druce  v.  Denison,  6  Ves.  395. 

(r)  Garforth  v,  Bradley,  2  Ves. 
sen.  675. 

(«)  HiU's  Trustees,  411. 
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eannot  enforce  an  equity  for  a  settlement  after  her 
death,  unless  a  decree  for  this  purpose  has  been  made 
in  her  lifetime  (^).  And  this  is  the  case  even  if  the 
wife  commences  an  action  in  her  lifetime,  but  dies 
before  a  decree  (w). 

The  proper  form  of  a  settlement  is  for  the  wife  for 
life  with  remainder  to  such  of  her  children,  by  her 
present  or  any  future  husband,  as  shall  attain  twenty- 
one,  or  being  daughters  marry,  with  usual  clauses,  and 
if  no  child,  for  the  husband  (x). 

III.  Trusts  for  the  separate  use  of  a  married  woman^ 
either  tvith  or  without  a  restraint  on  anticipation. 

Independently  of  the  Married  Women's  Property  Acts,  what  wu 
equity  has  always  recognised  the  right  of  a  married  bef^^^roent 
woman  to  the  separate  enjoyment  of  property,  where  it  ^^  ^^^Siat 
has  been  given  upon  a  trust  for  her  separate  use,  or  for  separate 
where  the  language  of  the  instrument  of  gift  has  shown  "*®' 
the  intention  of  the  donor  to  be  that  she  shall  enjoy  it 
independently  of  her  husband.     Thus,  a  bequest  of  cases  where 
stock  to  trustees  in  trust  to  permit  a  married  woman  to  feW  to^JoSer 
receive  the  income  ''independent  of  her  husband'^  (y);  ^^'^ 
a  bequest  of  residue  to  a  married  woman  and  her  un- 
married daughter  in  equal  shares  for  their  own  use 
and  benefit,  "  independently  of  any  other  person  "(2^); 
a  ^ift  of  a  legacy  to  a  married  woman  ''  for  her  own 
use  and  at  her  own  disposal  "  (a) ;  a  bequest  to  trustees 
in  trust  to  pay  the  income  to  a  married  woman,  for 
life,  ''her  receipt  to  be  a  sufficient  discharge "  (^) ;  a 
bequest  of  bonds  and  mortgages  to  a  married  woman, 
with  a  direction  that  they  should  be  delivered  up  to 
her  "whenever  she   should  demand   or  require  the 

(J)  Scriven  v.  Tapley,  2  Ed.  337  ;  404 ;   Walsh  v.  Wason,  1 6.  8  Ch. 

Murray  v.  Lord  Elibank,  10  Ves.  482. 

84;  De  la  Garde  v,  Lempriere,  6  {y)  Wagstaff  v.  Smith,   9  Yes. 

Beav.  344.  520. 

(m)  Wallace  v.  Auldjo,  2  Drew.  (z)  Margetts  v.  Barringer,  7  Sim. 

&  Sm.  216 ;  1  De  G.  J.  &  S.  643.  482. 

(ac)  Spirett  v.  WiUows,  L.  E.  1  (a)  Prichard  v.  Ames,  T,  &  R. 

Ch.  620 ;  Suggitt's  Trust,  t6.  3  Ch.  222. 

215 ;   Croxton  r.   May,   ih,  9  Eq.  (fe)  Lee  v,  Prieaux,  3  B.  C.  C. 

381. 
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same"  (c)\  and  a  bequest  to  a  husband  ''  for  the  liveli- 
hood oi  nis  wife"(rf),  have  been  held  to  confer  a  sepa- 
rate estate. 
Cases  where  .    .    But  a  direction  to  pay  the  capital  or  income  to  a 

the  contrary  •p^/»ii_  i         Ji»i  i 

has  been  held,  wiic  ''  luto  her  own  propcr  hands  for  her  own  use  and 
benefit  "(^),  or  '^  to  her  own  use  and  benefit"  (/),  or  to 
her  absolute  use(^),  or  the  words,  ^^  to  be  under  her  sole 
control "  (^),  or  a  bequest  to  a  female  and  her  assigns 
for  her  life  for  her  and  their  own  absolute  use  and 
benefit  (^),  have  been  held  insufficient  to  create  a  trust 
for  a  wife's  separate  use.  And  in  a  case  where  a 
testator  devised  lands  to  his  wife  "  for  her  sole  use  and 
benefit "  without  the  intervention  of  a  trustee,  it  was 
held  that  she  did  not  take  a  separate  estate  (Jc).  This 
case  has  been  followed  by  the  House  of  Lords  (/),  and 
it  may  now  be  considered  settled  that  the  word  '*  sole  " 
has  not  acquired  a  technical  meaning,  and  will  not  be 
construed  as  equivalent  to  '^  separate,"  unless  the  con- 
text shows  such  to  have  been  the  intention  {m). 

Where  a  legacy  was  bequeathed  to  trustees  for  the 
support  and  maintenance  of  the  wife  of  A.,  and  for  the 
support  and  education  of  A.'s  children,  and  there  were 
no  children  of  A.  at  the  testator's  death,  it  was  held 
that  the  wife  took  the  legacy  for  her  separate  use  (w). 
And  where  a  legacy  was  by  will  directed  to  be  applied 
to  the  separate  use  of  a  wife,  a  further  annuity,  which 
was  given  to  her  by  codicil  in  addition,  was  held  to  be 
for  her  separate  use  (o). 

A  direction  by  will  to  purchase  an  annuity  for  the 
wife  in  her  name,  and  to  pay  the  same  to  her  and  her 


;c)  Dixon  v.  Olmius,  2  Cox,  414. 
f)  Darley  v.  Darley,  3  Atk.  399. 

[e)  Tyler  v.  Lake,  2  Euss.  &  My. 
183;  Blacklow  v.  Laws,  2  Hare,  49. 

(/)  Johnes  r.  Lockhart,  cited  3 
Bro.  C.  C.  385,  note. 

(g\  Ex  parte  Abbott,  1  Deac.  338. 

{h)  Maseey  v.  Parker,  2  M.  &  K. 
174. 

(t)  Eycroft  v,  Christie,  3  Beav. 
238. 

(^•)  Gilbert  v,  Lewis,  1  Do  G.  J. 
&S.  38.  Westbnry,L.C.,  in  giving 


judgment,  referred  to  Adamson  v, 
Armitage  as  a  case  of  doubtful 
authority,  and  to  Cox  v.  Lyne  as 
very  erroneously  reported.  See  also 
Lewis  V.  Matthews,  2  L.  B.  Eq. 
177. 

{I)  'KfiBsy  V.  Boom,  L.  B.  4 
H.  L.  288. 

(m)  Re  Tarsey's  Trust,  L.  B.  1 
Eq.  561. 

(n)  Cape  v.  Cape,  2  Y.  &  C.  Eq. 
Exch.  543. 

(o)  Day  t'.  Croft,  4  Bear.  561. 
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assigns,  does  not,  except  under  the  recent  Act,  confer 
upon  her  a  separate  estate  in  the  annuity  (p). 

So  also  a  settlement  of  personalty  on  the  wife  for 
life  for  her  separate  use,  with  remainders  over,  with 
the  ultimate  remainder  to  her  executors,  administra- 
tors, and  assigns,  does  not,  except  under  the  recent 
Act,  create  a  trust  for  her  separate  use  as  to  the  ulti- 
mate remainder  (q). 

Independently  of  the  Married  Women's  Property  Sepan^te  estate 
Act,  1882,  all  property,  whether  real  or  personal,  held  JI»Li^£by 
in  trust  for  the  separate  use  of  a  married  woman,  ^^®- 
whether  for  an  estate  in  fee  simple  (r),  or  for  any  other 
estate  or  interest  (s),  can  be  disposed  of  by  her  inde- 
pendently of  her  husband,  in  all  respects  as  if  she  were 
a  feme  soky  and  the  deed  of  disposition  need  not  be 
acknowledged. 

If  in  a  case  not  within  the  Act  of  1882,  land  has  if  legai  estate 

■I  •.  •!  •A^iitiin  land  ffiveu 

been  given  to  a  mamed  woman  m  tee  simple  for  her  to  separate  u«e 
separate  use  so  that  she  has  the  legal  estate  as  well  as  vLted^i^her, 
the  equitable  separate  estate,  it  is  apprehended  that  she  can  con-' 
upon  a  sale  or  mortgage  she  will  be  able,  under  sect.  6  vendor  and 
of  the  Vendor  and  Purchaser  Act,  1874,  to  convey  the  IZ^''^""^' 
legal  estate  to  the  purchaser  or  mortgagee  by  an  unac- 
knowledged deed.     The  contract  and  payment  of  the 
consideration  money  will  constitute  her  a  bare  trustee 
for  the  purchaser  or  mortgagee,  and  thus  bring  her 
within  the  operation  of  the  section  (t). 

A  trust  of  the  rents  or  income  oi  real  or  personal  Eestraint  on 
property  for  the  separate  use  of  a  married  woman,  has  ^**°'p*'^°'^- 
been  usually  accompanied  by  a  clause  in  the  nature  of 
a  restraint  on  anticipation,  m  which  case  her  power  is 
restricted  to  that  of  receiving  the  income  as  it  becomes 
due,  and  she  is  absolutely  incompetent  to  make  any 
disposition  of  the  rents  or  income  before  they  accrue 
due,  and  until  lately  she  could  not  give  a  valid  power 
of  attorney  to  receive  them  (w),  nor  could  the  Court 

(p)  Dakins  v.  Beresford,  1  Cha.  Major  v.  Lansley,  3  Buss.  &  My. 

Ca.  194.  357;  Newcomen  v.  Hassard,  4  L:. 

(7)  D'Arcy  v.  Crofts,  9  Ir.  Ch.  Ch.  Eep.  268,  273. 

Eep.  19.  (<)  See  In  re  Doowra,  29  0.  D. 

(r)  Taylor  v.  Meads,  4  D.  J.  &  S.  693. 

597.  (m)  Kemick  v.  Wood,  L.  E.  2  Eq. 

(?)  Stead  V.  Nelson,  2  Bear.  246;  333. 
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release  the  restriction,  although  it  would  be  clearly 
interert  of  a  for  her  benefit  so  to  do  (x).  But  it  is  now  provided 
woman  may  bv  the  Convejancing  Act,  1881,  that,  notwithstanding 
Co^?not?^  that  a  married  woman  is  restrained  from  anticipation, 
^hSS^^^  the  Court  may,  if  it  thinks  fit,  where  it  appears  to 
anticipation,  the  Court  to  bc  for  her  benefit,  by  judgment  or 
appoint  °^^  order,  with  her  consent,  bind  her  interest  in  any  pro- 
attomey.  pcrty  (^),  and  the  Act  also  empowers  a  married  woman 
by  deed  to  appoint  an  attorney  for  the  purpose  of  exe- 
cuting any  deed  or  doing  any  act  which  she  herself 
^  might  do  (z). 

toa^P^SSS*"  ^  direction  that  the  income  shall  be  paid  from  time 
onanticipa-  fo  time  iuto  the  proper  hands  of  the  wife  will  not 
amount  to  a  restraint  on  anticipation  («).  So  in  a 
case  (b)  where  stock  was  covenanted  to  be  transferred 
to  trustees  to  pay  the  dividends  to  such  persons,  and 
in  such  proportions  as  the  wife,  during  her  coverture, 
should,  notwithstanding  her  coverture,  by  any  note  or 
writing  under  her  hand  appoint,  and,  in  default  of 
appointment,  into  her  proper  hands,  the  Court  decreed 
a  transfer  of  the  fund  to  the  husband  with  the  wife's 
consent.  Again,  where  a  testator  devised  an  estate  to 
trustees  in  trust  to  pay  the  rents,  &c.,  for  the  separate 
use  of  his  wife  for  her  life,  and  to  pay  the  same  as  the 
same  should  become  due  and  payable  into  her  hands, 
and  not  otherwise,  and  he  declared  that  her  receipt 
alone  for  what  should  be  actually  paid  into  her  own 
proper  hands  for  such  rents  should  be  a  good  and  suffi- 
cient discharge  to  the  trustees  ;  these  words  were 
held  not  to  amount  to  a  restraint  on  alienation  (c). 

On  the  other  hand,  a  direction  that  the  receipt  of 
the  wife  for  the  annual  income  after  it  shall  have 
become  due,  shall  be  a  sufficient  discharge  (d) :  or 
that  the  receipt  of  the  wife  alone,  or  of  some  person 
authorized  by  her  to  receive  payment  of  the  income 
after  such  shall  have  become  due,  shall  be  a  sufficient 

(x)  Bobinson  v.  Wheelwright,  21  (a)  Parkes  v.  White,  11  Ves.  221. 

Beav.  214;  6  De  G.  Mac.  &  Q-or.  (6)  Clarke  v,  Pistor,  cited  3  Bro. 

535.    See  Wilton  v.  Hill,  25  L.  J.  0.  Cf.  568. 

Ch.  156.  (c)  Acton  v.  White,  1  Sim.  &  Stu. 

(y)  Sect.  39.  429. 

(2)  Sect.  40.  {d)  Field  v,  Eyans,  15  Sim.  375. 
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discharge  (e\  has  been  held  sufficient  to  restrain  her 
from  anticipating  the  income.  The^question  to  be  con- 
sidered in  cases  of  this  kind  is,  whether  the  words  used 
are  used  for  the  purpose  of  unfolding  what  is  implied 
in  the  gift  to  the  separate  use,  or  for  the  more  extended 
purpose  of  modifying  and  controlling  the  gift(/). 
Again,  where  property  was  limited  for  the  whole  and 
sole  separate  use  of  a  married  woman,  and  not  to  be 
sold  or  mortgaged,  it  was  held  that  an  intention  to 
restrain  anticipation  was  sufficiently  indicated  (^).  So 
where  lands  were  devised  to  the  use  of  E.,  the  rents  of 
which  she  was  to  receive  from  the  tenants  herself  while 
she  lived,  whether  married  or  single,  followed  by  a 
declaration  that  no  sale  or  mortgage  should  take  place 
during  the  life  of  E.,  it  was  held  that  E.  was  entitled 
for  her  separate  use,  without  power  of  anticipation  (Ji). 

A  restraint  on  anticipation  may  be  annexed  not  only  Restraint  on 
to  a  trust  of  income,  but  also  to  a  limitation  of  the  fee  may^B^^^*^ 
simple  of  land,  or  to  an  absolute  gift  of  consols  or  other  con)OT^*v 
personal  property.      The  result  of  the  cases  on  this  asmcome. 
subject  may  be  tnus  stated :  (1)  If  a  legacy  or  share  of 
residue  is  given  to  a  married  woman,  or  a  trustee  for 
her,  ^*  for  her  separate  use  without  power  of  anticipa- 
tion," without  any  direction   as  to  the  payment  or 
transfer  of  it  to  her,  the  testator  will  be  supposed  to 
intend  that  the  executor  shall  retain  and  invest  the 
corpus,  and  pay  the  income  to  her,  and  the  restraint 
will  take  effect  (i),     (2)  If  a  legacy  or  share  of  residue 
is  directed  to  be  paid  or  transferred  to  a  married  woman 
*^  for  her  separate  use  without  power  of  anticipation," 
such  a  direction  negatives  any  right  in  the  executor  or 
trustee  to  retain  the  money,  and  the  restraint  on  anti- 
cipation is  repugnant  and  void  (Jc).     (3)  If  the  gift  is 


well 


(«)  Baker  v,  Bradley,  7  De  G. 
M.  &  G.  597. 

(/)  Per  Turner,  L.  J.,  in  Baker 
V.  Bradley,  7  De  G.  M.  &  G.  623. 

(y)  Steedman  v.  Poole,  6  Ha. 
193. 

(k)  Goulder  v,  Camm,  1  De  G.  F. 
&  J.  146.  See  also  Sockett  r.  Wray, 
4  Bro.  0.  C.  483;  Tn  re  Young^s 


Settlement,  18  Beav.  199;  Boss's 
Trust,  1  Sim.  N.  S.  196. 

(t)  Baggett  V.  Meux,  1  Ph.  627 ; 
Re  Ellis*8  Truste,  L.  K.  17  Eq.  409; 
Re  Cuney,  32  0.  D.  361;  In  re 
Grey's  Settlement,  34  C.  D.  85,  712. 

(A:)  Re  Croughton's  Trusts,  8  C. 
D.  460  ;  In  re  Bown,  27  C.  D.  411. 
This  case  disapproves  of  the  dis- 
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Ecstraiut  on 
anticipation 
not  an»;cted  by 
Act  of  1882. 


A  gift  for 
separate  use 
without  the 
intervention  of 
trustees,  makes 
husband  a 
trustee  until 
wife  assents 
to  the  destruc- 
tion of  the 
separate  trust. 


Separate  in- 
come of  wife, 
how  lonff  it 
remains  her 
separate 
property. 


revcrsionaiy,  the  restraint  on  anticipation  takes  effect 
until  it  falls  into  possession ;  and  whether  it  remains  in 
force  afterwards  depends  on  whether  the  language  of 
the  will  brings  the  case  under  (1)  or  (2)(/). 

It  is  provided  by  the  Married  Women's  Property 
Actj  1882,  that  nothing  therein  contained  shall  inter- 
fere with  or  render  inoperative  any  restriction  against 
anticipation  attached  or  to  be  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a  woman  under 
any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument,  but  so  that  no  restriction  on  antici- 
pation contained  in  any  settlement  of  a  woman's  own 
property  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage  (m). 

Where  money  or  other  property  has  been  given  to 
the  separate  use  of  a  wife  without  the  intervention  of 
trustees,  and  has  been  paid  or  transferred  to  the  hus- 
band, the  separate  trust  remains  attached  to  it  unless 
and  until  it  is  shown,  or  can  be  inferred  from  the  cir- 
cumstances, that  she  has  assented  to  its  being  freed 
from  that  trust.  Such  an  inference  will  be  made  if  the 
husband,  with  the  acquiescence  of  the  wife,  uses  the 
money  in  trade  or  in  his  family  expenditure  (w).  But  in 
a  case  where  a  married  woman  to  whom  a  legacy  had 
been  given,  received  from  the  executor  a  country  cheque 
which  she  endorsed  and  handed  over  to  her  husband, 
whose  bankers  received  it  and  by  his  direction  placed 
the  money  to  his  deposit  account,  it  was  held  on  the 
evidence  that  the  wife  did  not  intend  to  give  the 
cheque  to  her  husband,  and  that  it  was  still  her  separate 
estate  (o). 

In  like  manner  the  separate  income  of  a  wife  remains 
her  separate  property  so  long  as  it  is  retained  in  the 
hands  of  the  trustees  of  the  settlement,  or  is  paid  to  her 


tinction  made  in  lie  Clarke's  Trusts, 
21  C.  D.  74,  between  cash  and  a 
fund  producing  income. 

{I)  Me  Bowirs  Trusts,  uhi  supra; 
Re  Spencer,  30  C.  D.  183 ;  In  re 
Tippett's  Contract,  37  C.  D.  444. 

im)  Sect.  19. 

(w)  Gardner  v.  Gardner,  1  GifP. 


129.  It  is  apprehended  that  this 
inference  is  not  affected  by  sect.  3 
of  the  Married  Women's  Property 
Act,  1882,  and  that  the  money 
woiild,  under  the  circumstances, 
be  considered  as  given,  not  lent,  to 
the  husband. 
(o)  Green  r.  CarUU,  4  C.  D.  882, 
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separate  account  at  a  bank,  or  to  any  person  by  her  order 

and  as  her  trustee,  or  if  paid  into  her  own  hands  remains 

under  her  separate  control ;  and  any  stock  or  other  pro-  Savings  of 

perty,  inckiding  real  estate  ( jt?),  or  personal  chattels  (q),  In^^^ 

purchased  with  the  savings  of  her  separate  income,  is 

also  her  separate  property.     But  if  the  income  is  paid  Payment  of 

to  the  husband  with  the  wife's  acquiescence,  a  gift  of  TuTiSndwith 

such  income  from  her  to  him  will  be  presumed(r);  and  wife's  consent. 

where  the  trust  money  is  lent  to  the  husband  with  the 

wife's  consent,  and  he  retains  it  for  some  time  without 

paying  interest,  there  will  be  a  similar  presumption  as 

regards  such  interest  (s). 

When  property  is  given  in  trust  to  pay  the  income  ^  ^^^f^^ 
to  a  woman  who  is  unmarried  at  the  date  of  the  gift  separate  use 
for  her  separate  use,  either  with  or  without  a  restraint  during^each 
on  anticipation,  the  separate  trust  attaches  upon  her  S^J^^aeT^ 
subsequent  marriage.     In  like  manner  a  similar  trust  daring dis- 

n  P>  •!  ii_  •!  coverture. 

m  lavour  ot  a  married  woman  who  becomes  a  widow 
and  then  marries  again,  revives  on  her  second  mar- 
riage (^),  unless  confined  by  the  express  terms  of  the 
instrument  to  the  first  coverture  (w).  In  these  cases 
the  income  which  is  received  by  the  cestui  que 
trust  while  discovert,  or  by  any  person  on  her  behalf, 
from  the  trustees  of  the  fund,  becomes  her  absolute 
property,  and  if  unspent  at  the  time  of  her  subse- 
quent marriage  would,  under  the  law  as  it  stood  prior 
to  the  Act  of  1 882,  have  passed  to  the  husband  in  his 
marital  right  (x).  But  if  it  should  happen  that  any 
part  of  such  income,  although  received  by  the  trustees, 
has  not  been  paid  over  by  them  to  the  cestui  que  trust 
or  to  any  person  on  her  behalf  at  the  time  of  the 
marriage,  the  separate  trust  attaches  to  the  money 
retained  in  the  hands  of  the  trustees  (t/). 

(p)  Darkin  v.  Darkin,  17  Beav.  113. 

578.  {t)  TuUett  v,  Armstrong,  1  Beav. 

{q)  Newlands  v,  Paynter,  4  M.  &  1 ;  Scarborough  v,  Borman,  4  M.  & 

C.  408.  C.  377. 

(r)  Beresford    v.  Archbishop  of  {u)  Moore  v.  Morris,  3  Jur.  N.  S. 

Armagh,  13  Sim.   643;  Arthur  v,  552. 

Arthur,  11  Ir.  Eq.  Rep.  511,  513;  (x)  Spicer  v.  Dawson,  26  L.  J. 

Caton  V.  Eideout,  1  M.  &  G.  599.  Ch.  704. 

(a)  Bowley  v,  Unwin,  2  K.  &  J.  {y)  Ashton    v,    Macdougall,    5 

139 ;  Ex  parte  Green,  2  Deac.  &  Ch.  Beav.  56, 
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So  also  a  truBt 
of  corpus  for 
separate  use 
comes  into 
operation  on 
marriage. 


What  acts  of 
the  wife  will 
put  an  end  to 
the  separate 
trust. 


Her  contracts. 


So  also  a  trust  for  separate  use  annexed  to  tlie  corpus 
of  property,  whether  real  or  personal,  given  to  an  un- 
married woman  who  has  afterwards  married  (before 
the  recent  Act)  will  have  come  into  operation  on  the 
marriage,  provided  that  she  did  no  act  while  discovert 
to  destroy  the  separate  trust.  Thus,  in  a  case  where 
a  leasehold  house  and  the  furniture  in  it  were  given 
by  will  without  the  intervention  of  trustees  to  a  single 
woman  for  her  separate  use,  and  she  subsequently 
married,  and  after  the  marriage  she  and  her  husband 
took  possession  of  the  house  and  furniture,  it  was  held 
that  they  retained  their  separate  character,  and  were 
not  liable  to  the  husband's  debt  {z). 

In  order  to  keep  alive  the  separate  trust,  the  pro- 
perty must  have  remained  in  the  same  state  until  the 
marriage.  Thus,  where  a  sum  of  stock  given  by  will 
to  a  single  woman  for  her  separate  use  without  power 
of  anticipation  was  at  her  request  transferred  into  her 
name  by  the  executors,  and  she  sold  it  out  and  spent 
part  of  the  money,  and  with  the  remainder  bought 
some  bank  shares  and  Canada  bonds,  and  then  married 
(before  the  recent  Act),  the  Court  held  that  the  bank 
shares  and  Canada  bonds  belonged  to  her  husband 
free  from  any  trust  {a).  It  seems  to  have  been  the 
opinion  of  the  V.-C.  in  this  case  that  the  act  which 
destroyed  the  separate  trust  was  not  the  transfer  of 
the  stock  to  the  lady,  but  her  sale  of  it,  and  that  if 
the  stock  had  remained  in  her  name  up  to  the  marriage, 
it  would  have  been  her  separate  property  after  that 
event. 

Independently  of  the  Married  Women's  Property 
Act,  1882,  a  contract  entered  into  by  a  manied 
woman  for  a  valuable  consideration  for  the  mortgage 
or  other  disposition  of  her  separate  estate  is  binding 
on  her  (J),  and  she  is  entitled  to  enter  into  a  contract 
for  the  purchase  of  property  out  of  her  separate 
estate  (c) ;  and  the  separate  estate  is  bound,  whether 


(z)  Newlands  v,  Payntor,  4  M.  & 
C.  408. 
(a)  Wright  r.  Wright,  2  J.  &  H. 


64 


i. 


[h)  Stead  v.  Nelson,  2  Beav.  245. 
;c)  2  Blight's  H.  &  W.  254. 
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it  is  referred  to  in  the  contract  or  not  (d).  Also  an 
agreement  for  a  valuable  consideration  oy  a  married 
woman  to  execute  a  power  limited  to  her  will  be  en- 
forced (e). 

When  furniture  belonging  to  the  husband  is  by  an  wife^s  right 
ante-nuptial  settlement  assigned  to  a  trustee  for  the  aetuedto^ 
separate  use  of  the  wife,  it  will  not  pass  to  the  trustee  ^^^^  '^ 
in  bankruptcy  of  the  husband  as  being  in  his  order  husband's 
and  disposition  at  the  time  of  the  bankruptcy  (/),  nor  ""**^^' 
need  the  assignment  be  registered  under  the  Bills  of 
Sale  Acts,  marriage  settlements  being  expressly  ex- 
cluded from  the  operation  of  those  Act8(^).     But  a 
post-nuptial  settlement  is  not  within  the  exception,  and 
must  be  registered  (A).     If  registered,  it  will  prevail 
against  the  husband's  creditors,  although   the  goods 
may  be  in  his  house  at  the  time  of  his  bankruptcy  (t), 
subject,  however,  in  case  the  settlement  is  voluntary, 
to  the  operation  of  sect.  47  of  the  Bankruptcy  Act, 
1883. 


IV.  The  liability  of  the  wife^s  separate  property^  and 
of  the  husband  for  her  debts  and  engagements 
contracted  during  the  coverture^  and  before  the 
marriage^  respectively. 

Previously  to  the  Married  Women's  Property  Act,  Before  Act  of 
1882,  a  married  woman  could  not  enter  into  any  con-  womimmSfcit 
tract  on  which  she  was  liable  to  be  personally  sued  (Jc\  ^^^^  o^t 
but  if  she  had  separate  property,  she  might,  as  an  of  her  separate 
incident  of  such  property,  contract  debts  and  engage-  ^^^ 
ments  to  be  paid  and  satisfied  out  of  it,  and  the  Court 
would  enforce  payment  accordingly  (/).     It  was  not 


{d)  Dowling  v»  Magtdie,  LI.  & 
G.  U  Plunk.  1. 

(«)  DoweU  V,  Dew,  12  L.  J.  Oh. 
158. 

(/)  Jarinan  v.  WoUoton,  3  T.  B. 
618;  Simmons  v,  Edwards,  16  M.  & 
W.  838. 

{g)  Act  of  1878,  s.  4;  Act  of  1882, 
8.  3. 

(A)  Fowler  v.  Foster,  28  L.  J. 
Q.  B.  210. 

VOL.  II. 


ii 


[t)  Ex  parie  Cox,  1  Ch.  D.  302. 

[k)  MarahaU  v.  Button,  8  T.  B. 
545. 

(/ )  Standford  v,  Marshall,  2  Atk. 
69;  Hulme  v.  Tenant,  1  B.  C.  G.  15; 
Heatley  v,  Thomas,  15  Yes.  596; 
BuUpin  V.  Clarke,  17  Ves.  365; 
Murray  v.  Barlee,  3  M.  &  X.  209 ; 
Johnson  v.  Gallagher,  3  De  G.  F.  & 
J.  494. 


226  HUSBAND  AND  WIPE. 

necessary  that  the  contract  should  refer  in  terms  tb 
the  separate  property ;  it  was  suflScient  if  an  intention 
to  charge  it  could  be  collected  from  the  nature  of  tlie 
contract  or  from  the   circumstances.      Thus  bonds, 
bills,  promissory  notes,  and  other  written  obligations 
were  enforced  against  the  separate  property,  because 
these  acts  would  otherwise  be  nugatory,  and  conse- 
quently an  intention  to  charge  would  be  presumed  (m). 
Genend^^^^    With  regard  to  mere  general  engagements,  such  as 
tradesmen's   bills    and    claims   of    that    nature,    the 
question  in  each  case  depended  on  whether  credit  was 
given  to  the  wife.     Thus,  if  the  wife  was  living  sepa- 
rately from  her  husband  the  inference  would  generally 
be  tnat  the*  credit  was  given  to  her,  though  if  they 
were  living  together,  it  would  be  more  reasonable  to 
suppose  that  she  intended  her  husband  to  pay  (n). 
^Act  of  1882      It  is  now  provided  by  the  Married  Women's  Pro- 
caplw^of       perty   Act,    1882,    that  a  married  woman   shall  be 
J!iT^^4^M*"  capable  of  entering  into,  and  rendering  herself  liable 
and  of  emng    in  respcct  of ,  and  to  the  extent  of  her  separate  pro- 

aiiu  Dcinff  sued  >«  mt  ^ 

in  respect  of  pcrty  >  on  any  contract,  and  of  suing  and  being  sued, 
pS^^*"  either  in  contract  or  in  tort,  or  otherwise,  and  any 
damages  or  costs  recovered  by  her  in  any  such  action 
or  proceeding  shall  be  her  separate  property ;  and  any 
damages  or  costs  recovered  against  her  m  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise.  And  it  is  also  provided 
that  every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property 
unless  the  contrary  be  shown  (o). 

Before  the  Act,  a  wife  might  contract  with  her 
husband  in  respect  of  her  separate  estate,  and  the 
husband  could  sue  her  in  equity  on  any  such  contract. 
This  right  of  the  husband  is  not  taken  away  by  the 
Act,  and  he  may  now  maintain  an  action  against  his 
wife,  and  recover  out  of  any  property  made  her  sepa- 


(m)  Murray  v,  Barlee,  3  M.  &  K.         (n)  Johnson    v.   Gallagher,    uhi 
209.  supra, 

(o)  Sect.  1,  sub-8S.  2,  3. 
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irate  property  by  the  Act  any  money  advanced  by  him 
to  her  since  the  marriage  (p). 

Before  the  Act  it  was  held  that  the  general  engage-  G«nerai 
ments  of  a  married  woman  were  enforceable  against  ^^SS^r^ent 
the    separate   estate   belonging  to    her   at   the   time  liiSSti^of 
of  the  contract,  if  and  so  far  as  the  same  remained  separate  pro- 
vested  in  her  at  the  date  of  the  judgment,  and  did 
not  prevent  an  intermediate  alienation  (q).     It  is  con- 
ceived that  the  law  is  the   same  as  regards  general 
engagements  entered  into  since  the  Act. 

It  was  held  before  the  Act  that  the  ereneral  enfi:afire-  General 
ments  of  a   married   woman  could  not  be  enforced  coSicinot 
against  any  separate  estate  acquired  by  her  after  the  bfeSoiwd^^ 
date  of  the  contract  (r).     It  is  now  provided  that  any  againBt  aepa- 
contract  entered  into  by  a  married  woman  with  respect  ISte^^lntiy 
to  and  to  bind  her  separate  property  shall  bind  not  ^^^ynow. 
only  the  separate  property  which  she  was  possessed  of 
or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  which  she  may  afterwards  acquire  (5). 
It  has  been  held  that  this   enactment  only  applies 
where  the  married  woman  has  some  existing  separate 
property  at  the  date  of  the  contract  (t). 

If  property  is  settled  in  trust  for  the  separate  use  of  Property  over 
a  married  woman  for  life,  with  a  power  for  her  to  ^^tT^^ 
appoint  the  corpus  by  deed  or  will,  with  an  ultimate  ^g*?^*^*" 
trust  for  her  executors  or  administrators,  the  property  also  property 
so  settled  is  subject,  both  before  and  since  the  new  S?^r  general 
Act,    to  her  general   engagements  (u\     So,  also,  the  ^^r^bi7to 
execution  of  a  general  power  by  will  by  a  married  Sebts. 
woman  has  the  effect  of  making  the  property  appointed 
liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  (x). 

The  husband  being  answerable  for  his  wife's  acts,  Positioiiof 
she  could  not  before  the  recent  Act  undertake  the  office  ttf^ec^t^ 

before  recent 
Act. 

{p)  Bntler  v.  Butler,  16  Q.  B.  D.  15  Q.  B.  D.  234. 

874.  (t)  In  re  Shakespear,  30  C.  D.  169. 

(q)  Picard  v.  Hine,  5  Ch.  274 ;  (t*)  Mayd  v.  Field,  3  Oh.  D.  587. 

Pike  v.  Fitzgibbon,  17  Ch.  D.  454.  (sc)  Sect.  4.      See   also  London 

(r)  Pike  v.  Fitzgibbon,u&t  «upra;  Chartered    Bank  of   Australia    v. 

King  V.  Lncas,  23  0.  D.  712.  Lempriere,  L.  E.  4  P.  C.  596 ;  In 

(«)  Sect.  1,  8Tib-s.  4.    This  is  not  re  Harvey^s  Estate,  13  Ch.  D.  216. 

Tebrospectiye.  Tumbull  v.  Forman,  But  see  In  re  Boper,  39  C.  D.  483. 
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of  executrix  without  his  consent,  nor  give  dischargees 
for  payments  made  to  her  in  that  character.     The 
husband  in  his  marital  ri^ht  was  entitled  to  dispose  of 
tlie  personal  estate  vested  in  his  wife  as  executrix,  or 
to  give  receipts  for  or  release  debts  due  to  the  testator's 
estate  (y);  and  he  was  liable  for  assets  received  or 
devastavits  committed  by  him  or  his  wife  during  the 
Married         covcrturo  (^).     But  sinco  the  new  Act,  a  wife  may 
nowbeSustee  acccpt  the  offico  of  trustoo,  cxccutrix,  or  administratrix, 
Sd  Swe*li^  ^^^  '"^y  convey,  assign,  and  deal  with  the  trust  pro- 
8uch.  p^rty,  and  ^otherwise  act  in  the  trust  as  if  she  were  a 

feme  sole^  and  she  will  be  liable  in  respect  and  to  the 
extent  of  her  separate  property  for  all  breaches  of 
trust  and  devastavits^  and  her  husband  will  (it  is  appre- 
hended) have  no  right  to  intermeddle,  and  will  be  free 
from  all  liability  for  his  wife's  acts  (a). 
^^^^not        Whether  a  wife  has  or  has  not  separate  property, 
wife's  debts     hcr  husbaud  is  not  liable  for  debts  contracted  by  her 
after  mar-       during  the  marriage,  unless  he  has  given  her  authority 
heSs^'iiaa    *^  pledge  his  credit.     Whether  she  has  such  an  au- 
her  authority,  tliority  is  a  qucstion  of  fact  or  reasonable  presumption 
Au^rityisa  ^o  bc  determined  in  each  case  according  to  the  cir- 

questioii  of  -rrri  -i         i  ^•  i  •  -ii    -i 

feet  or  reason-  cumstauccs.  While  they  live  together,  it  will  be  pre- 
Son  i^nS^  sumed,  in  the  absence  of  evidence  to  the  contrary,  that 
BtimoaBL™"  ^^  ^^^  authorized  her  to  give  orders  to  tradesmen  for 
such  things  as  fall  within  the  domestic  department 
ordinarily  entrusted  to  the  wife's  management,  e.  y., 
the  supply  of  provisions  for  the  house,  clothing  for 
the  members  of  the  family,  and  things  of  that  sort  (A). 
The  presumption  may  be  rebutted  by  evidence  that 
he  has  supplied  her  with  suflScient  money  to  buy  the 
necessary  articles,  and  has  expressly  ordered  her  not 
to  get  them  on  credit,  subject,  however,  to  the  qualifi- 
cation, that  if  he  has  up  to  the  time  of  giving  such  order 
acted  in  such  a  manner  as  to  lead  tradesmen  to  sup- 
pose that  the  authority  exists,  he  would  be  bound  to 
inform  them  of  its  withdrawal  (c). 

( y)  Williams  on  Executors,  pt.  3,  (a\  Sects.  18,  24. 

bk.  1,  ch.  4 ;  Thrustout  v.  Ooppin,  (6)  Philipson  v,  Hayter,  6  C.  P. 

2  W.  Bl.  800.  38. 

(z)  Smith  V.  Smith,  21  Bear.  385.  (c)  JoUy  v.  Bees,  33  L.  J.  0.  P. 
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•    If  the  husband  and  wife  are  living  separately,  the  No  presuAp- 
wife  has  no  authority  to  pledge  her  husband's  credit,  se^ratoT^ 
except  as  a   matter  of  necessity,  as  where  she  has  mattw"* 
been  deserted  or  forced  to  leave  her  home,  and  she  has  necessity. 
no  suflScient  means   of  her  own.     If  they   separate 
by  mutual  consent,  there  is  no  implied  authority,  so 
long  as  he  makes  her  an  adequate  allowance,  and  duly 
pays  it  (d). 

It  has  been  held  that  a  person  advancing  money  to  a  Right  of  per- 
married  woman  who  has  been  deserted  by  her  husband,  X^ced  " 
which  money  has  been  laid  out  in  necessaries  for  her,  ^^%^ 
is  in  a  court  of  equity  entitled  to  stand  in  the  place  of  neceasanes. 
the  persons  who  actually  supplied  those  necessaries,  and 
to  recover  the  money  from  the  husband  (e). 

Until  the  passing  of  the  Married  Women's  Property  Before  Act  of 
Act,  1870,  a  husband  was  liable  to  all  his  wife's  debts  waaiiaSiefor 
contracted  before  marriage,  on  the  principle  that  as  ^^^ed^^** 
he  took  her  property  so  he  ought  to  take  her  liabili-  ^'o"  n^- 
ties.     The  husband  and  wife  had  to  be  sued  jointly,  "*^^' 
and  if  no  action  was  brought  during  the  coverture,  and 
the  wife  survived,  her  liability  revived ;  but  if  the 
husband  survived,  his  liability  ceased  (/).     In  a  late 
case  (ff)y  it  was  held  that  property  settled  by  a  woman 
on  her  marriage  for  her  separate  use  was  liable,  after 
her  husband's  bankruptcy,  for  debts  contracted  by  her 
before  marriage. 

By  the  Married  Women's  Property  Act,  1870,  it  was  Actof  i87o 
provided  (A)  that  a  husband  should  not,  by  reason  of  uabifiT  ^ 
any  marriage  which  should  take  place  after  it  came  J^^e^p^^ 
into  operation  (on  9th  August,  1 870),  be  liable  for  the  P®'^^^** 
debts  of  his  wife  contracted  be/ore  marriage,  but  the  iiaWe. 
wife  should  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  should  be  liable 
to  satisfy  such  debts  as  if  she  had  continued  unmar- 

177 ;  Debenham  v.  Mellon,  6  App.  (e)  Jenner  v.  Moms,  1  D.  &  S. 

Cafi.  24.    The  law  as  above  stated  218  ;  3  De  G.  F.  &  J.  45 ;  Deare  v. 

is  not  altered  by  the  recent  Act.  Soutten,  L.  E.  9  Eq.  161. 

{d)  Johnson  v.  Sumner,  27  L.  J.  (/)  Heard  v.  Stamford,  3  P.  W. 

Exch.   341;  Biffin  v.  BigneU,   31  409. 

L.  J.  Ex.  189;  Eastland  v.BurcheU,  {g)  Chubb  v.  Stretch,  L.  E.  9 

3  Q.  B.  D.  432.  Bq.  666. 

{h)  Sect.  12. 
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AxnendmeDt 
Act  of  1874 
revlYes  hus- 
band's liability 
to  extent  of 
assets  acquired 
from  wife. 


ProYirion  of 
Act  of  1882  BM 
to  liability  of 
■wife  for  her 
ante-nuptial 
debts, 


ried  (i).  The  effect  of  this  enactment  was  that  if  a 
woman  possessed  of  property,  and  owing  debts,  mar- 
ried without  a  settlement,  so  that  her  property  passed 
to  her  husband,  her  creditors  were  without  remedy. 
The  Act  deprived  them  of  the  right  to  sue  the  hus- 
band, and  it  would  have  been  of  no  use  to  sue  the 
wife,  as  she  would  have  no  property  to  meet  the 
demand. 

This  defect  was  remedied  by  the  Married  Women's 
Property  Act  Amendment  Act,  1874  (^),  which  repeals, 
so  far  as  respects  marriages  after  the  30th  July,  1874, 
so  much  of  the  Act  of  1870  as  enacted  that  a  husband 
should  not  be  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  and  substitutes  other  pro- 
visions, making  the  husband  liable  in  a  joint  action 
brought  against  both  to  the  extent  only  oi  the  assets 
therein  specified,  being  in  effect  all  property  acqmred 
by  him  in  his  wife's  right,  or  which  he  might  with 
reasonable  diligence  have  so  acquired. 

The  Acts  of  1870  and  1874  are,  both  of  them,  re- 
pealed by  the  Married  Women's  Property  Act,  1882, 
by  which  last-mentioned  Act  it  is  provided,  that  a 
woman  after  her  marriage  shall  continue  to  be  liable 
in  respect  and  to  the  extent  of  her  separate  property 
for  all  debts  contracted  and  all  contracts  entered  into, 
or  wrongs  committed  by  her  before  her  marriage,  in- 
cluding any  sum  for  which  she  may  be  liable  as  a 
contributory  under  the  Act  relating  to  joint  stock 
companies,  and  that  all  sums  recovered  against  her  in 
respect  thereof  as  for  costs,  shall  be  payable  out  of  her 
separate  property,  and  that  between  her  and  her  hus- 
band, unless  there  be  any  contract  between  them  to 
the  contrary,  her  separate  property  shall  be  primarily 
liable  for  all  such  debts,  contracts,  or  wrongs,  and  all 
damages  and  costs  recovered  in  respect  thereof  (/). 
But  this  provision  is  not  to  increase  or  decrease  the 
liability  of  any  woman  married  before  the  commence- 
ment of  the  Act  for  any  such  debt,  contract,  or  wrong 


{%)  Sanger  v.  Sanger,  L.  R.  11 
Eq.  470. 


[k)  37  &  38  yict.  c.  60. 
n  Sect.  13. 


same. 


HUSBAND  AND  WIFE.  231 

as  aforesaid,  except  as  to  any  separate  property  to 
which  she  might  become  entitled  by  that  Act,  and  to 
which  she  would  not  have  been  entitled  under  the  Acts 
of  1870  and  1874,  or  otherwise,  if  that  Act  had  not 
passed.  And  it  is  also  provided  that  a  husband  shall  Jg^j^ji^Q^ 
be  liable  for  the  debts  of  his  wife  contracted,  and  all  husband  for 
contracts  entered  into  or  wrongs  committed  by  her 
before  marriage,  to  the  extent  of  all  property  of  the 
wife  acquired  by  him  from  or  through  her,  but  this 
provision  is  not  to  increase  or  diminish  the  liability  of 
any  husband  incurred  before  the  commencement  of 
the  Act. 

On  the  death  of  the  wife,  the  husband's  liability  for  Husband's 
her  debts  ceases,  if  he  was  married  before  1883  (w),  onwifJs*^^*^ 
but  if  the  marriage  was  after  that  date,  it  is  appre-  ^®**'*' 
hended  that  his  liability,  to  the  extent  of  property  ac- 
quired by  him  from  or  through  her,  continues  (n). 

The  Act  of  1882  does  not  abolish  the  liability  of  the 
husband  for  his  wife's  wrongful  acts  during  the  cover- 
ture  (o). 

The  contracts  and  engagements  of  a  married  woman  Bestninton 
cannot  be  enforced  against  income  which  she  is  re-  J^te^oS 
strained  from  anticipating,  nor  can  she  be  made  liable  JJ^jJ  ^" 
thereout,  for  the  consequences  of  fraud  committed  by  not^te- 
her  (jt?),  or  be  committed  to  prison,  under  sect.  6  of  the  "^p*^^^*-- 
Debtors  Act,  1869,  for  non-payment  of  debt,  when 
such  income  constitutes  her  only  means  of  payment  (y). 
But  a  restraint  on  anticipation  contained  in  a  marriage 
settlement  of  the  wife's  own  property  has  no  validity 
against  debts  contracted  by  her  before  marriage  (r). 

The  Act  of  1882  (s)  provides  that  a  married  woman 
carrying  on  a  trade  separately  from  her  husband, 
shall,  in  respect  of  her  separate  property,  be  subject 

(m)  Bell  V.  Stocker,  10  Q.  B.  D.  30;  Chapman  v.  Biggs,  11  Q.  B.  D. 

129.  27. 

(n)  Sects.  14,  15.  (o)  Draycott  v.  Harrison,  17  Q. 

(o)  Seroka  v.  Kattenburg,  17  Q.  B.  JD.  147. 

B.  D.  177.  (r)  45  &  46  Vict.  c.  75,  s.  19.   See 

{p)  Jackson  v.  Hobhouse,  2  Mer.  BursiU  v.  Tanner,  W.  N.  1884,  p. 

483;  GliTe  v.  Carew,   1  J.  &  H.  153. 

199 ;  Arnold  v.  Woodhams,  16  Eq.  (a)  45  &  46  Vict.  c.   75,   s.   1, 

SUD-S.  5. 
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to  the  bankruptcy  laws  as  if  she  were  a  feme  sole. 
It  has  been  held  that  the  expression  "separate  pro- 
perty" does  not  include  property  over  which  she  has 
only  a  general  power  of  appointment,  and  that  she 
cannot  be  compelled  to  execute  the  power  in  favour  of 
the  trustee  in  bankruptcy  (t). 


Deserted  wife 
may  now 
obtein  order 
to  protect 
earnings. 


After  judicial 
separation 
wife  to  be 
deemed  &fftn4 
ioie  as  to  pro- 
perty, and  for 
purposes  of 
contract,  and 
of  suing  and 
being  sued ; 


V.  The  effect  of  deserUqn^  or  separation^  as  to  the  wif^s 
property^  and  her  capacity  to  contract. 

A  woman  deserted  by  her  husband  is  empowered  by 
the  Divorce  Act,  1857  (w),  to  apply  to  a  magistrate,  or 
to  justices  in  Petty  Sessions,  or  to  the  Divorce  Court, 
for  an  order  to  protect  '^  any  money  or  property  she 
may  acquire  by  her  own  lawful  industry,  and  property 
which  she  may  become  possessed  of  after  such  deser- 
tion, against  her  husband,  or  his  creditors,  or  any 
person  claiming  under  him." 

By  sect.  25  of  the  same  Act  it  is  provided  that  in 
every  case  of  a  j  udicial  separation  the  wife  shall  from 
the  date  of  the  sentence  and  whilst  the  separation  shall 
continue,  be  considered  as  a  feme  sole  with  respect  to 
property  of  every  description  which  she  may  acquire, 
or  which  may  come  to  or  devolve  upon  her ;  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as  a 
feme  sole^  and  on  her  decease  the  same  shall,  in  case 
she  shall  die  intestate,  go  as  the  same  would  have  gone 
if  her  husband  had  been  then  dead ;  provided  that  if 
any  such  wife  should  again  cohabit  with  her  husband, 
all  such  property  as  she  may  be  entitled  to  when  such 
cohabitation  shall  take  place  shall  be  held  to  her  sepa- 
rate use,  subject,  however,  to  any  agreement  in  writing 
made  between  her  husband  and  herself  whilst  separate. 
And  (by  sect.  26)  that  in  every  case  of  a  judicial  sepa- 
ration the  wife  shall,  whilst  so  separated,  be  considered 
as  a  fe^ne  soUj  for  the  purposes  of  contract,  and  wrongs 
and  injuries,  and  suing  and  being  sued  in  any  civil 


it)  JSbjMxrteOilcbrist,  17  Q.  B.  D. 


(u)  20  &  21  Yiot.  c.  85,  8.  21. 
See  also  21  &  22  Yict.  c.  108,  s.  6. 
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proceeding,  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  for  any  wrongful  act  or  omission  by 
her,  or  for  any  costs  she  may  incur  as  plaintiff  or  *de- 
fendant,  provided  that  where  upon  any  such  judicial 
separation  alimony  has  been  decreed  or  ordered  to  be 
paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  sup- 
plied for  her  use,  provided  also  that  nothing  shall  pre- 
vent the  wife  from  joining  at  any  time  during  such 
separation  in  the  exercise  of  any  joint  power  given  to 
herself  and  her  husband  (x). 

By  the  Divorce  Act  Amendment  Act(y),  it  is  de-  and  also  as 
clared  that  the  provisions  contained  in  that  Act  and  J2^^!Sng- 
in  the  Divorce  Act  respecting  the  property  of  a  wife  ^fc^tri^o" 
who  has  obtained  a  decree  for  judicial  separation,  or  trustee. 
an  order  for  protection,  shall  be  deemed  to  extend  to 
property  to   which   such  wife   has  become   or  shall 
become  entitled  as  executrix,  administratrix,  or  trustee, 
since  the  sentence  of  separation  or  the  commencement 
of  the  desertion  (as  the  case  may  be) ;  and  the  death 
of  the  testator  or  intestate  shall  be  deemed  to  be  the 
time  when  such  wife  became  entitled  as  executrix  or 
administratrix. 

In  the  case  of  a  judicial  separation,  or  of  the  wife  ^""fL^^^*^^ 
obtaining  a  protection  order,  she  is  entitled  absolutely  order  has-been 
not  only  to  property  given  to  her  afterwards  (^r),  but  ^®^^  ^  *^^^^' 
also  to  property  which  was  reversionary  or  not  reduced 
into  possession   before   the   separation   or  protection 
order,  and  which  falls  into  possession,  or  she  reduces 
into  possession  afterwards  (a).     But  sect.  26  of  the  Act 
of  1857  does  not  apply  to  property  belonging  to  the 
wife  in  possession  at  the  date  of  the  separation  decree, 
and  if  she  is  entitled  to  income  for  her  separate  use 
without  power  of  anticipation,  the  restraint  on  antici- 
pation remains  in  force  (i). 

[x)  Sect.  26.  ib.  20  Eq.  179  ;  Nicholson  v.  Dmry, 

y)  21  &  22  Vict.  c.  108,  s.  7.  &c.  Compy.,  7  Ch.  D.  48. 

z)  Be  Kingsley,  26  BeaT.  85.  (6)  Waite  v.  Morland,  38  0.  D. 

a)  Be  Insole,  L.  B.  1  £q.  470 ;  135,  virtusUj  oyemiling  Cooke  t^. 

rnson  V.  Lander,  ib.  7  Eq.  228 ;  Fuller,  26  Beay.  99. 
Be  Toward  and  Adam*8  I^rchase, 
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Power  of  wife 
during  tranB- 
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uaband. 


A  protecting  order  should  be  in  general  terms,  for 
the  Court  has  no  power  to  decide  what  title  the  wife 
has  to  specific  property  (c). 

By  the  Divorce  Act,  1857,  it  is  provided  that  in 
any  case  in  which  the  Court  shall  pronounce  a  sentence 
of  divorc^  or  judicial  separation  for  adultery  of  the 
wife,  if  it  shall  be  made  to  appear  to  the  Court  that 
the  wife  was  entitled  to  any  property  either  in  pos- 
session or  reversion,  it  shall  be  lawful  for  the  Court,  if 
it  should  think  proper,  to  order  such  settlement  as  it 
shall  think  reasonable  to  be  made  of  such  property,  or 
any  part  thereof,  for  the  benefit  of  the  innocent  party, 
ana  of  the  children  of  the  marriage  or  either  of 
them  (d). 

Before  the  passing  of  the  Divorce  Amendment  Act, 
the  Court  had  no  jurisdiction  to  release  a  husband 
from  the  stipulations  contained  in  his  marriage  settle- 
ment after  a  decree  for  dissolution  of  his  marriage  (e). 

By  that  Act,  however,  it  is  provided  that  the  Court, 
after  a  final  decree  of  nullity  of  marriage  or  disso- 
lution of  marriage,  may  inqmre  into  the  existence  of 
ante-nuptial  or  post-nuptial  settlements  made  on  the 
parties,  and  may  make  such  orders  with  reference  to 
the  application  of  the  whole  or  a  portion  of  the  pro- 
perty settled  either  for  the  benefit  of  the  children  of 
the  marriage,  or  of  their  respective  parents,  m  to  the 
Court  shall  seem  fit  (/). 

It  has  been  held  that  a  separation  deed  is  a  post- 
nuptial settlement  for  the  purpose  of  the  last-mentioned 
enactment,  and  that  the  Court  may,  after  a  dissolution 
of  the  marriage,  relieve  a  husbana  from  a  covenant  in 
a  separation  deed(^ff\  But  this  power  cannot  be  exer- 
cised after  a  judicial  separation  (A). 

If  the  husband  abandon  his  country  or  is  trans- 
ported,  it  appears  that  during  the  period  of  such 


(c)  Exparte  Mullineuz,  1  S.  &  T. 
79 ;  27  L.  J.  Prob.  19. 

(d)  20  &  21  Vict.  c.  85,  b.  45. 
See  also  23  &  24  Vict.  c.  144,  b.  6. 

(e)  Erans  v,  Garrington,  6  Jur. 
N.  S.  268;  BeU  v.  Marquis  of 
Anglesey,  1  S.  &  T.  655. 


f/)  22  &  23  Vict.  c.  61,  s.  6. 

Ig)  Worsley  v.  Worsley,  L.  R.  1 
P.  &  M.  648 ;  BuUock  v.  Bullock, 
2  ib.  389.  See  also  Morrall  v.  Mot- 
rall,  6  P.  D.  98. 

{h)  Gandy  v.  Gaudy,  7  P.  D. 
168. 
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abandonment  or  transportation,  and  until  his  actual 
return,  the  wife  may  contract,  pay,  and  receive  money, 
or  sue  and  be  sued  as  a  single  woman  (i\ 

By  the  Matrimonial  Causes  Act,  1878  (*),  it  is  pro-  ^^^^^f 
vided  that  if  a  husband  shall  be  convicted  summarily  assault  on  wife 
or  otherwise  of  an  aggravated  assault  upon  his  wife,  ^^J^^^'^ 
the  Court   or  magistrate   may,  if  satisfied  that  her  Mpamtion. 
future  safety  is  in  peril,  order  that  the  wife  shall  be 
no  longer  bound  to  cohabit  with  her  husband,  and 
such  order  is  to  have  the  force  and  effect  of  a  decree 
of  judicial  separation  on  the  ground  of  cruelty, 

(0  2  Bright's  H.  &  W.  70.  (k)  41  Vict,  c.  19,  b.  4. 
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DiTinon  of 
■abject. 


In  this  Dissertation  it  is  proposed  to  consider — 
I.  Settlements  generally.  II.  Voluntary  dispositions, 
how  far  they  are  valid  as  against  (1)  subsequent  pur- 
chasers, (2)  creditors,  and  (3)  the  settlor  himself  and 
his  representatives ;  and  III.  Stamps  on  Settlements. 


I.  Settlements  generally  (a). 


Trusts  for 


In  settlements  of  personal  estate  made  upon  marriage, 
moSiedming  the  first  trusts  (after  providing  for  the  investment  of 
band  Midwife.  *^®  trust  fuuds)  generally  relate  to  the  destination  of 
the  income  during  the  lives  of  the  husband  and  wife. 
When  the  property  settled  comes  from  the  husband, 
the  first  life  interest  is,  except  under  special  circum- 
stances, given  to  him.  When,  on  the  other  hand,  the 
wife  makes  the  settlement,  it  is  usual  to  give  her  the 
income  during  the  coverture  for  her  separate  use, 
without  power  of  anticipation,  but  the  nusband  is 
sometimes  permitted  to  receive  the  income  of  his  wife's 
as  well  as  of  his  own  property,  charged  with  the  pay- 
ment to  the  wife  of  an  annual  sum  during  the  coverture, 
or  even  without  such  charge  (i). 


*  Observatioiis 
on  the  question 
whether  the 
wife  or  hus- 
band should 
have  the  first 
life  interest 
in  the  wife's 
property. 


(a)  It  is  considered  that  the  prac- 
tice as  to  marriage  settlements  has 
not  been  materially  affected  by  the 
passing  of  the  Married  Women's 
Property  Act,  1882.  That  Act  pre- 
vents the  husband  from  taking 
possession  of,  or  pledging,  his  wife's 
property  without  her  consent,  but 
does  not  fulfil  the  main  object  of  a 
settlement,  viz.,  the  securing  of  a 
certain  provision  for  the  issue  of  the 
marriage,  which  wiU  be  safe  against 
the  engagements  of  the  husband, 
and  now  of  the  wife  also. 


•  (6^  When  the  property  settled  by 
the  wife  is  of  moderate  amount  an^ 
the  husband  has  means  of  his  own, 
or  is  in  a  trade  or  profession,  the 
arrangement  by  wnich  the  wife 
takes  the  whole  income  during  the 
joint  lives  is  a  reasonable  and  con- 
venient one,  as  it  secures  an  in- 
alienable provision  for  the  family 
free  from  tne  husband's  obligations. 
But  if  the  wife's  property  is  large 
the  case  is  different,  particularly 
if  the  husband  has  little  or  nothing, 
and  is  in  no  biisiness  or  profession. 
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Sometimes  it  is  desired,  particularly  if  the  husband  Oifts  over  on 
is  improvident,  or  is  in  embarrassed  circumstances,  or  baXuptey)^ 
is  engaged  in  a  hazardous  business,  to  make  his  life  *°- 
interest  determinable  on  his  bankruptcy,   or  on  his 
attempting  to   alien  or  charge  it.     With   regard  to 
clauses  of  this  description,  the  following  points  may 
be  considered  as  settled : — 

1 .  That  where  the  property  settled  comes  from  the  Cases  in  which 
wife,  or  from  any  other  source  than  the  husband  himself,  S^^  ^^" 
a  gift  over  on  the  husband's  bankruptcy  or  alienation  is 
valid  (c\  And  this  is  the  case  where  the  wife  becomes 
entitled  to  money  aft^r  the  marriage,  and  she  and  her 
husband  join  in  so  settling  it(rf).  2.  That  where  the 
property  settled  comes  from  the  husband  himself,  such 
a  gift  over  is  invalid  as  against  his  trustee  in  bank- 
ruptcy (e)j  but  good  against  his  alienees  (f).  3.  That 
where  tne  husband  receives  part  of  his  wife's  fortune  on 
marriage  and  settles  property  of  his  own  upon  himself 
for  life  with  a  gift  over  on  bankruptcy,  &c.,  the  wife  will 
be  considered  as  a  purchaser  of  the  property  so  settled 
to  the  extent  of  her  fortune  received  by  the  husband, 
and  consequently  the  gift  over  will  to  that  extent  be 
valid  against  the  husband's  trustee  in  bankruptcy  (ff). 
4.  That  a  mere  condition  annexed  to  the  gift  of  a  life 
interest  that  the  donee  shall  not  alien,  unless  followed 
by  a  gift  over,  or  unless  the  destination  of  the  income 


It  is  not  desirable,  in  the  interest 
of  either  party,  that  the  husband, 
on  whom  the  law  throws  the  burden 
of  maintaining  the  family,  should 
be  entirely  dependent  on  his  wife 
for  the  moans  of  doing  so ;  and  this 
is  more  especially  the  case  where 
the  property  is  a  landed  estate. 

(c)  Dommett  v.  Bedfoitl,  3  Ves. 
149 ;  Lockyer  v.  Savage,  2  Stra. 
947  ;  Hx  parU  Hinton,  14  Ves.  598. 

{d)  Montefiore  v. Behrens,  1 L. B. 
Eq.  171. 

(e)  Higinbotham  v.  Holme,  19 
Ves.  88. 

(/)  Brooke  r.  Pearson,  27  Beav. 
181 ;  Knieht  v,  Browne,  30  L.  J. 
Ch.  649.  In  Phipps  v.  Lord  Ennis- 
more,  4  Buss.  131,  a  life  estate  was 
given  to  A.  by  marriage  settlement, 


and  by  a  separate  deed  executed  at 
the  same  time  he  covenanted  with 
the  trustees  that  he  would  not  alien 
or  encumber  his  life  estate,  and  that 
if  he  did,  then  the  trustees  should 
applv  the  rents  for  the  benefit  of  A. 
and  nis  wife  and  children,  or  any  of 
them  at  their  discretion.  A.  after- 
wards charged  his  life  estate  for 
valuable  consideration  in  favour  of 
persons  who  had  no  notice  of  the 
second  deed,  and  it  was  held  that 
the  second  deed  was  fraudulent  and 
void  as  against  them.  The  ground 
of  this  decision  was,  it  is  conceived, 
the  covenant  being  contained  in  a 
separate  and,  as  it  were,  secret  deed. 
{g)  Lester  v.  Garland,  5  Sim.  205. 
See  also  Ex  parte  Cooke,  8  Ves.  353; 
Ex  parte  Hodgson,  19  Yes.  206. 
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during  the  rest  of  the  life  of  the  donee  is  in  some  way 
provided  for  by  the  instrument,  will  be  inoperative  (h). 
5.  That  a  clause  forfeiting  a  life  interest  on  the  bank- 
ruptcy of  the  donee,  though  in  terms  referring  to  a 
future  bankruptcy,  takes  effect,  where  the  donee  is  an 
uncertificated  bankrupt,  at  the  date  of  the  instrument 
of  gift(^).  6.  That  if  the  bankruptcy  is  annulled 
before  the  life  interest  falls  into  possession,  or  before 
any  payment  has  become  due  in  respect  thereof,  there 
is  no  forfeiture  (y ),  and  this  rule  has  been  applied  to 
an  immediate  life  interest  given  by  a  will,  where  the 
annulment  took  place  nine  months  after  the  testator's 
death,  but  before  the  assets  were  realised  (^).  But 
where  there  is  a  realised  fund  on  which  income  has 
accrued  while  the  bankruptcy  was  in  force,  the  fact 
that  it  is  not  actually  paid  over  to  the  trustee  in  bank- 
ruptcy, or  claimed  by  him  before  the  annulment,  does 
not,  it  is  apprehended,  prevent  a  forfeiture  (I). 

A  life  interest,  subject  to  a  gift  over  in  case  the 
donee  shall  assign,  mortgage,  or  in  any  manner  antici- 
pate the  lincome,  is  not  forfeited  by  an  involuntary 
alienation,  e.ff.^  bankruptcy  (w) ;  but  it  is  otherwise  if 
the  gift  over  is  in  case  the  donee  shall  "  do  or  suffer," 
or  shall  ''do  or  permit"  anything  whereby  the  pro- 
perty shall  be  assigned  or  charged,  &c.  (w). 

After  the  decease  of  both  husband  and  wife,  the 
ordinary  trusts  of  a  marriage  settlement  are  for  the 
children,  or  remoter  issue  of  the  marriage,  as  the 
husband  and  wife  or  the  survivor  shall  appoint;  and 


{h)  Brandon  v.  Eobinson,  18  Ves. 
429.  A  proyiso  annexed  to  a  trust 
to  pay  an  annuity  that  the  annnil^ 
shaU  oease  upon  alienation,  &c.,  is 
yalid  and  operative.  In  such  a 
case  there  is  in  effect  a  gift  over,  as 
the  annuity  sinks  into  uie  property 
charged  therewith,  or  out  of  whicn 
it  is  payable  for  the  benefit  of  the 
persons  entitled  to  such  property. 
Dommett  v,  Bedford,  3  Ves.  149 ; 
Bochford  v,  Hackman,  9  Hare,  475, 
481 ;  Joel  v.  Mills,  3  K.  &  J.  458. 

{i\  Manning  v.  Chambers,  1  De 
G.  ic  Sm.  282 ;  Seymour  v,  Lucas, 
1    Drew.  &  Bm.   177;   Be  Mug- 


geridge^sTrust,  Johns.  625;  Trappes 
V.  Meredith,  L.  R.  7  Ch.  App.  248. 

ij)  White  V.  Chitty,  L.  B.  1  Eq. 
372;  Trappes  v.  Meredith,  %h.  9 
Eq.  229. 

{k)  Lioyd  V.  Lloyd,  2  Eq.  722. 
See  also  Ancona  v.  Waddell,  10 
Ch.  D.  157. 

{I)  In  re  Pamham's  Trust,  13 
Eq.  413 ;  Samuel  v.  Samuel,  12 
Ch.  D.  52. 

(m)  Whitfield  v.  Prickett,  2  Keen, 
608  ;  Qraham  v,  Lee,  23  Beay.  388. 

(n)  Eoffey  v.  Bent,  3  Eq.  759 ; 
Ex  parte  Eyston,  7  Ch.  D.  145. 


SETTLEMENTS.  239 

in  default  of  appointment  for  the  children  equally,  the 
shares  of  sons  to  vest  at  twenty-one,  and  the  shares  of 
daughters  to  vest  at  twenty-one  or  marriage,  with  a 
provision  that  any  appointed  share  should  be  brought 
into  hotchpot. 

The  advantage  of  extending  the  power  to  remoter 
issue  is,  that  if  a  son  to  whom  no  share  has  been  ap- 
pointed, should  die,  leaving  issue,  the  donees  of  the 
power  are  enabled  to  provide  for  such  issue ;  and  other 
cases  may  happen  in  which  it  may  be  desirable  that 
grandchildren  should  be  provided  for,  either  by  way 
of  executory  limitation  after  a  life  interest  given  to 
their  father  or  mother,  or  without  any  such  inter- 
mediate interest. 

The  maintenance  clause  which  used  to  be  inserted  Maintenanoe 
as  a  common  form  in  settlements,  may  now  be  safely  now^™*^ 
omitted,  having  regard  to  sect.  43  of  the  Conveyancing  °°"**®*- 
Act,  1881,  which  is  as  follows : — 

(1.)  Where  any  property  is  held  by  trustees  in  trust  for  an  Provisions  in 

•  p      I        -ii  *i»p  j»  x'xxj   recent  Act  as 

infant,   either   for  life  or  for   any  greater   mterest,  and  tomainten- 
whether  absolutely,  or  contingently  on  his  attaining  the  *^**' 
age  of  twenty-one  years  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their 
sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's  mainten- 
ance, education  or  benefit,  the  income  of  that  property,  or 
any  part  thereof,  whether  there  is  any  other  fund  applicable 
to  the  same  purpose,  or  any  person  bound  by  law  to  provide 
for  the  infant's  maintenance  or  education,  or  not. 
(2.)  The  trustees  shall  accumulate  all  the  residue  of   that  andaocnmu- 

•  •      i-i  j»  j»j.        xT_«  L*        It      lation  of  snr« 

income  m  the  way  of  compound  mterest  by  investmg  the  pim  income, 
same  and  the  resulting  income  thereof  from  time  to  time 
on  securities  on  which  they  are  by  the  settlement,  if  any, 
or  by  law,  authorized  to  invest  trust  money,  and  shall 
hold  those  accumulations  for  the  benefit  of  the  person  who 
ultimately  becomes  entitled  to  the  property  from  which  the 
same  arise;  but  so  that  the  trustees  may  at  any  time,  if 
they  think  fit,  apply  those  accumulations,  or  any  part 
thereof,  as  if  the  same  were  income  arising  in  the  then 
current  year. 
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The  adyancement  clause,  according  to  the  usual 
form,  enables  the  trustees  to  raise  any  part  not  exceed- 
ing one  half  of  a  child's  vested  or  presumptive  share, 
and  apply  it  for  his  or  her  advancement,  preferment, 
or  benefit.  It  has  been  held  that  the  word  '^  benefit " 
has  a  more  extensive  application  than  "advancement" 
or  "preferment,"  and  authorizes  the  payment  of  debts 
incurred  by  the  object  of  the  power  (o).  And  under 
this  power,  money  can  be  raisea  for  maintenance  (jp). 

If  there  are  no  issue  of  the  marriage  who  live  to 
attain  a  vested  interest,  it  is  usually  provided  that  the 
trust  property,  if  settled  by  the  husband,  shall  revert 
to  him,  and  if  settled  by  the  wife,  shall  revert  to  her, 
if  she  survives  the  coverture,  but  if  not,  shall  go  to  her 
appointees  by  will,  or  in  default  of  appointment,  to 
her  next  of  kin,  under  the  Statutes  of  Distribution, 
as  if  she  had  died  intestate  and  without  having  been 
married  (q). 

It  will  be  borne  in  mind,  that  as  a  marriage  may 
now  be  dissolved  otherwise  than  by  the  death  of  one 
of  the  parties,  the  alternative  events  to  be  provided 
for  in  the  ultimate  trusts  of  the  wife's  property  are, 
not  the  wife  surviving  or  d\dng  in  the  lifetime  of  her 
husband,  but  the  wife  surviving,  or  dying  during  the 
continuance  of  the  coverture.  Otherwise,  should  the 
marriage  be  dissolved  by  a  divorce,  the  wife,  though 
the  innocent  party,  would  not,  according  to  the  terms 
of  the  deed,  take  an  absolute  interest  in  her  property, 
imless  she  also  survived  her  husband  (r). 


(q)  Lowther  v,  Bentinck,  L.  B. 
19  Eq.  167. 

(p)  Re  Breed's  Will,  1  Ch.  D. 
226. 

{a)  With  respect  to  women  mar- 
ried before  the  Ist  January,  1883, 
it  was  usual  and  proper  in  settle- 
ments to  give  to  tne  wife  a  testa- 
mentary power  of  appointment 
whether  she  surviTed  her  husband 
or  not,  because  if  given  to  her  in 
the  latter  event  only,  a  wiU  made 
during  the  coverture  would  not 
have  taken  effect  had  she  survived. 
Willock  V.  Noble,  L.  B.  7  H.  L. 


580.  But,  as  under  the  recent  Act, 
the  wife's  ultimate  interest  will 
belong  to  her  for  her  separate  use, 
a  will  made  during  coverture  wiU 
operate.  Bishop  r.  Wall,  3  Ch.  D. 
194. 

(r)  In  Jessopv.  Blake,  3  GifP. 
639 ;  Swift  v.  Wenman,  L.  B.  10 
Eq.  15  ;  FusseU  v,  Dowding,  f  6.  14 
Eq.  421,  it  appears  to  have  been 
held  that  a  divorce  on  account  of 
the  husband's  misconduct  (there 
bein^  no  issue)  had  the  effect  of 
placing  the  parties  in  the  same 
position  as  if  the  husband  had  died 
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The  ultimate  trust,  in  default  of  appointment  by  will  construction 
and  in  case  the  wife  dies  during  the  coverture,  should  °  unmamed 
be  in  favour  of  the  persons  who  would  have  taken  ^f™**® 
imder  the  Statutes  of  Distribution  if  the  wife  had  died 
intestate,  without  having  been  married.  If  the  word 
"  unmarried  "  is  used,  it  will  be  construed  to  mean 
"without  leaving  a  husband;"  and,  consequently,  if 
it  should  happen  that  the  wife  dies,  leaving  the  husoand 
and  one  infant  child,  and  such  child  subsequently  dies 
an  infant,  the  whole  fund  would  go  to  the  husband  as 
the  next  of  kin  of  such  child  (5). 

A  provision  for  bringing  into  settlement  after-acquired  Provision  for 
property  of  the  wife  is  frequently  inserted.     Since  the  ^i2r^ 
Act  of  1882,  such  a  provision  is  no  longer  required  p'op®^- 
in  order  to  protect  the  property  from  the  claims  of 
the  husband,    but  it  will   still  be   necessary  where 
it  is  wished  to  secure  it  for  the  children  of  the  mar- 
riage, or  where  it  is  thought  for  other  reasons  unde- 
sirable that  the  wife  should  have  the  absolute  control 
over  it. 

With  respect  to  the  construction  of  provisions  of  this 
nature,  the  following  points  have  been  decided : — 

1.  That  a  covenant  to  settle  all  the  property  to  covenant  to 
which  the  wife  shall  become  entitled  during  the  cover-  ^  wL^rSSe 
ture,  does  not  include  property  in  which  the  wife  has  ^^^ri^ft 
at  the  time  of  the  marriage  a  vested  interest  in  pos-  ^S^f  ^' 
session {t).     But  if  the  words  "  or  the  husband  in  her  covertirredoes 
right "  are  added,  it  has  been  held  in  some  cases  that  pro^^^^ 
property  in  possession  is  included,  on  the  ground  that  ^t^eof 
the  husband's  acquisition  of  it  by  the  act  of  marriage  marriage ; 
is  an  acquisition  by  him  during  the  coverture  {u).     In 


her 


on  tHe  day  of  the  divorce,  and  the 
fund  was  accordingly  ordered  to  be 
paid  to  the  wife,  notwithstanding 
(in  the  two  latter  cases)  that  the 
settlement  gave  the  husband  a  life 
interest  in  the  event  of  his  being 
the  survivor.  But  these  decisions 
have  been  disapproved  of  in  Fitz- 
^rald  V.  Chapman,  1  Ch.  D.  563. 
See  also  Burton  v.  Sturgeon,  2  Ch. 
D.  318. 

(«)  Pratt  V.  Matthew,  8  De  Q.  M. 

VOL.  II. 


&  G.  522 ;  Clarke  v.  Colls,  9  Ho.  of 
L.  Ca.  601. 

•  (0  Otter  V.  Melville,  2  De  G.  & 
Sm.  257 ;  Hoare  v.  Hornby,  2  Yo. 
&  Col.  N.  C.  121;  Wilton  v.  Colvin, 
3  Drew.  617;  Archer  v.  Kelly, 
1  Drew.  &  Sm.  300;  ChurchiU  v. 
Shepherd,  33  Beav.  107. 

(u)  Grafftev  v.  Humpage,  2  Beav. 
46 ;  James  v.  Durrant,  4  Beav.  177. 
See  also  Williams  v,  Mercier,  10 
App.  Ca.  1. 
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unless  being 
reversionary 
it  falls  into 
possession 
during  cover- 
ture. 


In  what  cases 
it  includes  pro- 
perty accruing 
m  reversion 
during  cover- 
ture, and 
falling  into 
possession 
afterwards. 

Covenant 
extending  to 
wife's  pro-    - 
perty  at  time 
of  marriage 
includes  rever- 
sion falling 
into  possession 
after  cover- 
ture, 


includes  pro- 
perty given  to 
wife  8  separate 
use,  if  she  is 
covenantor, 


other  cases  the  contrary  has  been  held  (x).  A  covenant 
in  the  above  form  does  not  include  property  in  which 
the  wife  has  an  estate  in  reversion  which  does  not  fall 
in  until  the  coverture  has  determined  M. 

2.  That  a  covenant  in  this  form  includes  property 
to  which  the  wife  is  at  the  date  of  the  settlement 
entitled  in  reversion,  whether  for  a  vested  or  contingent 
interest,  and  which  interest  falls  into  possession  during 
the  coverture.  The  words  "become  entitled"  import 
a  change  of  condition,  and  when  property  in  reversion 
becomes  property  in  possession,  its  condition  is  changed 
sufficiently  to  satisfy  the  terms  of  the  covenant  (^f). 

3.  That  a  covenant  in  this  form  extends  to  property 
to  which  the  wife  becomes  entitled  in  reversion  during 
the  coverture,  and  which  falls  into  possession  after  the 
coverture  has  determined,  if  the  husband  is  the  sur- 
vivor (a) ;  and  the  result  is  the  same  where  the  wife  is 
the  survivor,  if  she  joins  in  the  covenant  (b). 

4.  That  if  (as  is  now  usual)  the  covenant  extends  to 
property  to  which  the  wife  is  entitled  at  the  date  of 
the  settlement  or  of  the  marriage,  such  a  covenant  will 
include  property  in  which  she  has  a  reversionary  interest 
at  the  time  of  the  marriage  (whether  vested  or  contin- 
gent) but  which  does  not  fall  into  possession  until  the 
coverture  has  determined  (c). 

5.  That  a  provision  for  settling  after-acquired  pro- 
perty of  the  wife  binds  property  given  to  her  separate 
use,  if  it  is  in  the  form  of  a  covenant  by  her  (rf),  or  of 
a  general  agreement  between  the  parties,  unless  in  the 
latter  case  the  acts  to  be  done  for  vesting  the  property 
in  the  trustees  are  to  be  done  by  the  husband  alone. 
Thus,  if  "it  is  hereby  agreed  and  declared"  that  the 


(a:)  Archer  v,  KeUy,  Churchill  v. 
Shepherd,  ubi  supra, 

( y)  Be  Pedder  8  Settlement,  L.  E. 
10  Eq.  585  ;  Be  Clinton's  Trust,  ib. 
13  Eq.  295 ;  Be  Michell's  Trusts,  9 
Ch.  Jy,  6;  Be  Jones*  WiU,  2  0.  D. 
362.  Be  Hughes'  Trusts,  1  Giff. 
432,  and  Yiant's  Settlement,  L.  E. 
18  Eq.  436,  mujst  be  considered  as 
overruled. 

(z)  See  Archer  V.  Kelly,  ubi  auprd; 


Blythe  v.  Granville,  13  Sim.  190 ; 
Ex  parte  Blake,  16  Beav.  463. 

(a)  Hughes  v.  Young,  9  Jur. 
N.  S.  167  ;  32  L.  J.  Ch.  137. 

{b)  Butcher  v.  Butcher,  14  Beav. 
222. 

(c)  Agar  V.  (Jeorge,  2  Ch.  D.  706. 

\d)  Coventry  v.  Coventry,  32 
Beav.  612 ;  In  re  Allnutt,  22  Ch.  D. 
275. 
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property  is  to  be  conveyed  to  the  trustees  by  the 
husband  and  wife  (^),  or  by  all  proper  parties  (/),  or 
shall  be  conveyed  without  saying  by  whom,  in  all 
these  cases  the  wife  and  her  separate  property  are 
bound  (ff) ;  but  if  the  agreement  is  merely  that  the 
husband  shall  convey,  or  join  with  the  wife  in  con- 
veying, &c.,  the  husband  only  is  bound  (A).  Where 
the  covenant  does  not  extend  to  money  given  to 
the  wife's  separate  use,  either  by  reason  of  its  being 
expressly  excepted,  or  of  the  wife  not  being  bound  by 
the  covenant,  and  she,  after  1882,  acquires  property 
which,  but  for  sect.  5  of  the  Married  Women's  Property 
Act,  would  go  to  the  husband  in  her  right,  such  pro- 
perty is,  by  virtue  of  sect.  1 9  of  the  Act,  bound  by  the 
covenant  (i). 

6.  That  a  covenant  by  the  wife  for  settling  after-  does  not 
acquired   property  does  not  extend  to   property  of  exercise  of 
which   she  is   tenant   in  tail  (k),   nor   operate   as  an  t^^^* 
exercise  of  a  general  power  of  appointment  or  as  a 
covenant  to  exercise  such  a  power  (/);  but  if  the  wife 

is  herself  entitled  in  default  of  appointment,  it  is 
apprehended  that  her  interest  will  be  bound,  and 
that  she  cannot  defeat  the  covenant  by  an  appoint- 
ment. 

7.  That  such  a  covenant  does  not  bind  property  does  not  M)piy 

"■•"Lii  "ff*  A*        ji«  J*  •  p/     V  where  wife  is 

wnicn  the  wife  is  restrained  from  disposing  of  [m).  restrained 

8.  That  if  the  wife  being  an  infant  enters  into  a  ^^^i»po»- 
covenant  to  settle  her  after- acquired  property,    she  puts  wife  to 
must  elect,  on  coming  of  age,  whether  she  will  perform  ^^t"^*  ^  ^ 
such  covenant,  or  compensate  the  persons  disappointed 


(e)  Campbell  v.  Bainbridge,  L.  B. 
6  Eq.  269. 

(/)  Butcher V.  Butcher,  uhieuprd; 
WiUoughby  v.  Middleton,  2  J.  &  H. 
344. 

{g)  "When  the  introductory  words 
are  **  and  it  is  hereby  agreed  and 
declared,  and  the  husband  hereby 
covenants,"  the  latter  words  will 
not  prevent  the  wife  from  being 
bound  by  the  former  ones.  But- 
cher V,  Butcher,  and  Willoughby 
V.  Middleton,  uhi  supra. 

(h)  Travers  v,  Travers,  2  Beav. 
179 ;  Douglas  v.  Oongreve,  1  Keen, 


423 ;  Grey  v.  Stuart,  2  GifF.  398 ; 
Eamsden  v.  Smith,  2  Drew.  298; 
Dawes  v.  Tredwell,  18  Oh.  D.  354. 

(t)  -Be  Stonor's  Trusts,  24  Ch.  D. 
195 ;  Be  Whitaker,  34  C.  D.  227 ; 
Hancock  v.  Hancock,  38  C.  D.  75. 

{k)  Hilbers  v.  Parkinson,  25  0. 
D.  200. 

{I )  Ewart  V.  Ewart,  11  Hare,  276; 
Townshend  v.  Harrowby,  27  L.  J. 
Ch.  553 ;  Bower  v,  Smim,  L.  B.  11 
Eq.  279. 

{m)  Coventry  v.  Coventry,  ubi 
supra;  Brooks  v. Keith,  1  Dr.  &  Sm. 
463 ;  In  re  Ourrey,  32  C.  D.  361. 
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doee  not  in- 
clude property 
acquired  after 
coverture, 

declaration 
that  covenant 
shall  not  apply 
inoperative. 


Covenant  does 
not  apply  to 
legacy  ac(!ru- 
ing  under 
sect.  33  of 
Wills  Act, 
quwre. 


Power  to  wife 
to  appoint  to 
future  hua- 
hand  and  issue 
of  future 
marriage. 


by  her  refusal  out  of  any  interest  given  to  her  by  the 
same  instrument  in  her  husband's  property  (o),  unless 
by  the  terms  of  the  instrument  she  is  restrained  from 
anticipating  (^), 

9.  That  such  a  covenant  applies  only  to  property 
acquired  during  coverture,  although  the  words  "during 
the  coverture  "  are  omitted  (y), 

10.  That  where  a  person  gives  to  a  married  woman 
who  has  entered  into  such  a  covenant  an  interest  in 
property  of  such  a  nature  as  to  come  within  its  terms, 
any  declaration  of  the  donor's  intention  that  the 
property  shall  not  be  affected  by  the  covenant  is 
inoperative  (r). 

It  has  been  held  by  Vice-Chancellor  Kindersley, 
that  property  bequeathed  by  a  testator  to  his  daughter 
who  died  in  his  lifetime,  but  whose  husband  and  child 
survived  him,  and  which  property  consequently  came 
within  the  33rd  section  of  the  Wills  Act  (5),  was  not 
subject  to  a  covenant  contained  in  the  daughter's 
marriage  settlement  for  settling  her  after-acquired 
property.  His  Honour  thought  that  the  fiction  intro- 
duced by  the  33rd  section  of  the  Wills  Act  was  not  to 
be  extended  further  than  w^as  necessary  to  prevent  a 
lapse  (^). 

When  the  property  settled  on  the  part  of  the  wife  is 
of  considerable  amount,  it  is  desirable  that  a  power 
should  be  reserved  to  her  to  appoint  a  portion  of  the 
trust  funds  in  favour  of  a  second  husband,  and  the 
issue  of  a  second  marriage.  In  the  absence  of  such  a 
power,  the  wife  may  be  left  a  widow  by  her  first 
husband  with  only  one  child,  and  if  she  marries  again, 
the  whole  of  her  fortune  will  go  to  the  child  of  the 
first  marriage,  to  the  exclusion  of  the  family,  however 
large,  of  the  second  marriage.  And  the  same  observa- 
tion applies  sometimes  as  regards  the  property  settled 
by  the  husband. 


(0)  Codrington  v.  Lindsay,  L.  R. 
8  Ch.  578. 

(j))  Smith  V.  Lucas,  18  Ch.  D. 
531 ;  Re  Vardon's  Trusts,  31  C.  D. 
275. 

(7)  Dickinson  v.  DiUwyn,  Carter 
v.  Carter,  L.  R.  8  Eq.  646,  651 ;  Re 


Edwards,  L.  R.  9  Ch.  97 ;  Re  Camp- 
beirs  Policies,  6  Ch.  D.  686. 

(r)  Scholfieldv.  Spooner,  26  C.  D. 
94. 

U]  1  Vict.  c.  26. 

{t)  Pearce  r.  Graham,  32  L.  J. 
Ch.  359. 
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Sometimes  the  object  above  referred  to  is  attained  Sometimes  the 
by  making  the  trust  fund  divisible  under  the  terms  of  S^f^huS«n 
the  original  trust  among  the  children  of  the  wife  or  ^^^^^  ™*'' 
husband,  as  the  case  may  be,  by  any  marriage.     If 
this  is  done,  care  should  be  taken  to  insert  a  power  to 
the  settlor  to  revoke,  in  case  of  there  being  a  failure  of 
issue  of  the  first  marriage. 

Where  the  property  to  be  settled  consists  of  land,  Form  of  settie- 
and  it  is  desired  to  settle  it  so  that  the  children  shall  ™here''chudren 
take  equally,  the  proper  mode  of  attaining  that  object  g'^j**^® 
is  by  conveying  it  to  trustees  in  trust  for  sale,  either 
at  once,  or  after  limitations  to  the  husband  and  wife 
successively  for  life,  and  then  settling  the  proceeds  as 
personal  estate,  with  a  proviso  that,  until  sale,  the  rents 
and  profits  shall  be  paid  and  applied  in  the  same  man- 
ner as  the  income  of  the  proceeds  would  be  applicable 
if  a  sale  had  been  made.     The  trust  for  sale  is  mere 
machinery  to  effect  a  division  of  the  property,  without 
the  necessity  of  the   complicated   and  inconvenient 
limitations  which  would  be  necessary  if  the  land  were 
settled  as  real  estate. 

In  the  case  of  an  old  family  estate,  it  is  generally  strict  settie- 
wished  to  make  what  is  called  a  strict  settlement,  "^®°** 
i.  e.y  to  limit  it  after  the  decease  of  the  settlor  to  the 
first  and  other  sons  successively  according  to  seniority 
in  tail  male,  charged  with  an  annual  sum  by  way  of 
jointure  to  the  wife  if  she  survives  her  husband,  and 
with  portions  for  the  younger  sons  and  daughters  of 
the  marriage. 

Before  the  passing  of  the  Settled  Land  Act,  1882,  Powers  of 
it  was  usual  and  proper  to  insert  in  settlements  of  this  IS^^er^y 
kind  powers  enabling  the  tenant  for  life  to  grant  leases,  -Stowt^- 
and  enabling  the  trustees,  on  the  request  of  the  tenant  ments  before 
for  life,  to  sell  and  exchange,  and  where  the  nature  of 
the  property  required,  to  enfranchise  copyholds  held 
of  a  settled  manor,  and  to  make  partitions.     In  the 
absence  of  such  powers,  it  was  necessary  to  apply  to 
the  Court  whenever  it  was  wished  to  lease  for  more 
than  twenty-one  years,  or  to  sell  or  exchange,  or  make 
a  partition. 

But  it  is  now  provided  by  the  Settled  Land  Act,  ^®^^g^^ 
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te^ttouf*  1882 (tt),  wliicli  commenced  from  the  31st  December, 
1882,  tnat  every  tenant  for  life  under  a  settlement, 
whether  made  before  or  after  the  commencement  of 
the  Act,  may  sell  the  settled  land  or  any  easement, 
right,  or  privilege  of  any  kind  over  or  in  relation  to 
the  same,  may  enfranchise  copyholds  held  of  any 
settled  manor,  may  make  exchanges  and  partitions, 
may  grant  leases — ^in  the  case  of  a  building  lease,  for 
ninety-nine  years,  of  a  mining  lease  for  sixty  years, 
and  of  any  other  lease  for  twenty-one  years — may 
grant  licences  to  copyholders  to  lease,  and  may  raise 
money  for  equality  of  exchange  or  partition  by  mort- 
gage, subject  as  to  all  these  powers  to  the  conditions 
prescribed  by  the  Act  (:v).  But  the  principal  mansion 
house  on  any  settled  land,  and  the  demesnes  thereof, 
and  other  lands  usually  occupied  therewith,  cannot  be 
sold  or  leased  by  the  tenant  for  life  without  the  con- 
sent of  the  trustees  or  an  order  of  the  Court  (,y), 

How  capital         The  monovs  to  arise  on  any  sale,  &c. ,  and  all  other 

money ansing  y  •xi  •      i"L      j      "^    •    j*  p  -x    i 

under  Act  may  moncys  commg  Within  the  description  oi  capital  money 
be  appued,      arising  uudcr  the  Act,  are  to  be  paid  either  to  the 
trustees  of  the  settlement  or  into  Court  at  the  option 
of  the  tenant  for  life  (0),  but  there  must  be  at  least  two 
trustees  to  receive  it,  unless  the  settlement  authorizes 
the  receipt  of  capital  money  by  one  (a).     The  money, 
when  received,  may  be  invested  or  applied  in  various 
modes  specified  in  the  Act,  including  securities  autho- 
rized by  law  or  by  the  terms  of  the  settlement,  the 
discharge  of  incumbrances,  the  payment  for  improve- 
ments on  the  settled  estate,  the  purchase  of  the  seignory 
of  any  settled  land,  or  of  the  reversion  of  settled  lease- 
holds, the  purchase  of  land  in  fee  simple  or  copyhold 
land,  or  leasehold  land  held  for  at  least  sixty  years, 
and  the  purchase  of  mines  and  minerals,  either  in  fee 
simple,  or  for  a  term  of  sixty  years  or  more  (b).     All 
such  money  and  all  securities  on  which  it  may  be  in- 
vested will  be  considered  as  land,  and  will  go  and 

(u)  46  &  46  Vict.  c.  38.    The  Act  (y)  Sect.  15. 

is  printed  at  length  in  an  Appendix  f  z)  Sect.  22. 

to  this  volume.  (a)  Sect.  39. 

(jb)  Sects.  3  to  20  inclusiye.  (6)  Sects.  21,  23,  24. 
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devolve  as  the  land  wherefrom  the  money  has  arisen 
would  have  gone  under  the  settlement  (c). 

The  Act  specifies  what  are  to  be  deemed  improve-  Money  may  bo 
ments,  and  enables  the  trustees  or  the  Court  to  apply  ^ 
capital  money  in  payment  for  them  on  a  certificate  of  ^^ 
the  Land  Commissioners  and  of  a  competent  engineer 
nominated  by  the  trustees  and  approved  by  the  commis- 
sioners or  by  the  Court,  or  on  an  order  of  the  Court  (rf). 
The  tenant  for  life  is  bound  to  maintain  and  repair 
all  improvements,  and  in  some  cases  to  insure,  and  on 
failing  so  to  do  will  be  liable  to  an  action  by  any  per- 
son interested  in  the  settled  estate  (d). 

A  tenant  for  life  impeachable  for  waste  in  respect  of  Tenant  for  ufe 
timber  is  authorized  to  cut  and  sell  timber  ripe  and  fit  SmlOT^wSr 
for  cutting  with  the  consent  of  the  trustees  or  under  ^J^^^edT*^ 
an  order  of  the  Court  (e).     A  tenant  for  life  may  also,  heirioonw. 
with  the  sanction  of  the  Court,  sell  personal  chattels 
settled  as  heirlooms  (/). 

The  persons  (if  any)  who  under  a  settlement  are  who  are 

i         i  '.1  ^  *^  2  PI  n  tniflteesfor 

trustees  with  a  present  power  of  sale,  or  of  con-  thepurposea 
senting  to  a  sale,  or  if  there  are  no  such  trustees,  the  °'  ^^  ^^^' 
persons  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  the  purposes  of  the  Act,  are  for 
purposes  of  the  Act  trustees  of  the  settlement  (ff).  If 
there  are  no  such  trustees  the  Court  may  appoint  them 
on  the  application  of  the  tenant  for  life  or  other  per- 
son interested  (A). 

If  at  any  time  a  difference  arises  between  a  tenant  ^^^°^ 
for  life  and  the  trustees  of  the  settlement  respecting  tenant  for  life 
the   exercise  of   any  of  the  powers  of  the  Act,  the  J^temedTby*^ 
Court  may,  on  the  application  of  either  party,  give  ^'*^- 
directions  respecting  the    matter  in   difference   and 
respecting  the   costs    of    the   application  fO :    and   a  a  tenant  for 

iiCTP  r  •    1        j»j  11  life  intending 

tenant  tor  lite,  when  intending  to  make  a  sale,  ex-  tomakeasaie, 

[c)  Sect.  22,  8ub-B.  5.  doubt  wlietlier  the  power  conferred 

!d)  Sects.  25  to  30.  by  sect.   31  of  the  Conveyancing 

[e)  Sect.  35.  Act,  1881,  applied  to  trustees  ap- 

/)  Sect.  37.  pointed    for  the  purposes  of   the 

g)  Sect.  2,  sub-s.  8.  Settled  Land  Act.    In  re  Wiloock, 

h)  Sect.  38.    In  a  recent  case  34  C.  D.  508. 

North,  J.,  exercised  this  power  in  (t)  Sect.  44. 

order  to  fill  up  a  vacancy,  feeling  a 
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&c.,  to  g^ve  a 
month's  notice 
to  trustees  and 
their  solicitor. 


Tenant  for  life 
to  be  deemed 
a  trustee  of 
powers. 


When  trustees 
authorized  to 
interfere. 


If  no  notice 
griven,  sale 
good,  but 
tenant  for  life 
guilty  of 
breach  of 
trust. 

Notice  may  be 
general. 


change,  partition,  lease,  mortgage,  or  charge,  must 
give  notice  of  his  intention  to  the  trustees  of  the 
settlement  and  to  their  solicitor,  if  known  to  him,  by 
a  registered  letter,  which  is  to  be  posted  not  less  than 
one  month  before  the  making  of  the  sale,  &c.,  or  of  a 
contract  for  the  same  (k). 

The  above  provisions  must  be  read  in  connection 
with  a  subsequent  one,  which  declares  that  a  tenant 
for  life  in  exercising  any  power  shall  have  regard  to 
the  interests  of  all  parties  entitled  under  the  settle- 
ment, and  shall  in  relation  to  the  exercise  thereof  by 
him  be  deemed  to  be  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee  (/). 

Taking  these  provisions  together,  it  is  apprehended 
that  the  only  difference  which  could  arise  in  the  case 
of  a  sale  between  a  tenant  for  life  and  the  trustees, 
and  which  the  Court  would  have  jurisdiction  to  decide 
under  sect.  44,  would  be  whether  the  power  was  being 
exercised  bond  fide  and  with  due  regard  to  the  interests 
of  all  parties.  In  order  to  give  the  trustees  the  oppor- 
tunity of  ascertaining  whether  this  is  so,  the  month's 
notice  is  required,  within  which  time  they  can,  if 
necessary,  make  the  application  to  the  Court  (m).  If 
the  notice  is  not  given,  and  the  sale  is  completed,  a 
hoTia  fide  purchaser  will  have  a  good  title  (n),  but  the 
tenant  for  life  will  be  guilty  of  a  breach  of  trust. 

The  Settled  Land  Act,  1884,  s.  5,  provides  that  the 
notice  may  be  a  general  one,  and  may  be  waived  by 
the  trustees  in  any  particular  case,  or  generally,  and 
they  may  accept  less  than  a  month's  notice.  It  would 
appear,  therefore,  that  a  tenant  for  life  may  imme- 
diately after  he  comes  into  possession  give  a  general 
notice  that  he  intends  to  sell,  &c.,  whenever  an  oppor- 
tunity occurs.  Considering  the  uselessness  of  a  notice 
of  this  kind,  it  seems  better  as  a  general  rule  to  nega- 
tive the  section  altogether.  It  is  clear  that  this  can 
be  done  under  sect.  67. 


;A;)  Sect.  45. 
7)  Sect.  53. 


23 


m)  See  Wheelwright  v.  Walker, 
Ch.  D.  761. 
(n)  Sect.  45,  Bub-s.  2.    A  hmS, 


fide  purclia^r  is  not  concerned  to 
inquire  respecting  the  giving  of 
notice ;  but  if  he  has  actual  know- 
ledge that  none  has  been  given,  he 
could  not  safely  proceed. 
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Sect.  45  contains  a  proviso  that  at  the  date  of  the  There  must  be 
notice  given  the  number  of  trustees  shall  not  be  less  tru^ees  when 
than  two,  unless  a  contrary  intention  is  expressed  in  ^ygn?*^^" 
the  settlement.     If  at  the  time  when  a  tenant  for  life 
intends  to  sell,  &c.,  there  is  only  one  trustee,  he  must 
appoint,  or  procure  the  appointment,  of  a  second  one 
for  the  purpose  of  receiving  the  notice. 

The  fact  that  a  tenant  for  life  has  assigned  or  in-  Powers  may  be 

KJ  ezerciseci  bv 

cumbered  his  life  estate  does  not  prevent  him  from  tenant  for  ufe, 
exercising  the  powers  of  the  Act,  but  the  rights  of  the  Tnglili^^ifnt 
assignee  or  incumbrancer  will  not  be  affected  without  S^^e  of" lua 
his  consent,  except  that  unless  he  is  actually  in  pos-  ufe  interest. 
session,  his  consent  is  not  necessary  to  a  lease  if  made 
at  the  best  rent,  without  a  fine  (o). 

The  powers  given  by  the  Act  are  cumulative,  and  Powers  given 

•  ttj*  1  A    '        1    •       1^       by  Act  are 

m  addition  to  any  express  power  contained  m  the  cumulative, 
settlement  for  the  same  purpose,  but  no  such  express 
power  can  be  exercised  in  future  without  the  consent 
of  the  tenant  for  life,  or  where  two  or  more  persons 
constitute  together  a  tenant  for  life,  one  of  such  per- 
sons ( p). 

Other  limited  owners  enumerated  in  sect.  58  of  the  other  limited 
Act  are  given  the  same  powers  as  a  tenant  for  life,  and  have  powers  of 
where  a  tenant  for  life,  or  a  person  having  the  powers  ^J^^'^' 
of  a  tenant  for  life,  is  an  infant,  the  trustees  of  the 
settlement  (if  any),  and  if  there  are  none,  a  person  to 
be  appointed  by  the  Court  for  that  purpose,   may 
exercise  them  for  him ;  and  where  the  owner  in  pos- 
session of  land  is  an  infant,  the  land  is  to  be  deemed 
settled,  and  the  infant  is  to  be  deemed  a  tenant  for  life 
thereof  (q). 

When  the  tenant  for  life  is  a  married  woman,  she  }^^^ 
can,  if  entitled  for  her  separate  use,  exercise  the  powers 
of  the  Act  alone,  but  otherwise   her  husband  must 
concur,  and  a  restraint  on  anticipation  will  not  prevent 
her  from  exercising  any  of  the  powers  (r),  and  in  the 


[o)  Sect.  50.  that  a  married  woman  exercismg  the 

p)  Sect.  56 ;  Act  of  1884,  s.  6.  powers  of  the  Act  with  the  coucur- 

(q)  Sects.  59,  60.  rence  of  her  husband  under  this  sec- 

[r)  Sect.  61.    It  is  apprehended  tion  need  not  acknowledge  the  deed. 


women. 
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Ltmatics.        cEse  of  a  lunatic,  his  committee  may,  under  an  order 

in  lunacy,  act  for  him  (s). 
^vecttoa^^      Sect.  63  provides  that  where  land  is  subject  to  a 
trust  for  sale,   trust  f OT  sale,  and  for  investment  of  the  proceeds  so 
Ufe  iSa^dwere  that  somo  ouo  is  entitled  beneficially  to  the  income 
to^bfexen^^d  foT  Hfo,  or  othcT  limited  interest,  the  person  entitled 
with  leave  of    to  the  Tcnts  and  profits  of  the  land  until  sale  shall  have 
all  the  powers  of  a  tenant  for  life  under  the  Act ;  but 
by  the  Act  of  1884,  it  is  declared  that  the  powers 
conferred  by  sect.  63  shall  not  be  exercised  without 
leave  of  the  Court  (t),  and  that  the  consent  of  the  per- 
son or  any  of  the  persons  in  whom  those  powers  are 
vested,  shall  not  be  necessary  to  any  exercise  of  the 
trusts  or  powers  vested  in  the  trustees  by  the  instru- 
ment (u). 

The  following  points  have  been  decided  under  the 
Act: — 

1.  That  a  tenant  for  life  may  sell,  notwithstanding 
that  before  the  passing  of  the  Act  the  remainderman 
has  sold  the  property  subject  to  the  life  interest  to  a 
bond  fide  purchaser  for  value  (y). 

2.  That  the  term  ^^  trustees  with  power  of  sale 
m^I  tniBt^  of  settled  land "  in  sub-sect.  8  of  sect.  2  means 
with  present     trustccs  having  a  present  power  to  sell,  and  that  where 

land  is  given  to  A.  for  life  and  after  his  death  to  trus- 
tees in  trust  to  sell,  the  latter  are  not  trustees  for  the 
purposes  of  the  Act.     A  trustee  having  a  power  to 


Tenant  for  life 
may  sell,  not- 
witnstanding 
sale  by  re- 
mainderman 
before  Act. 

Trustees  with 


power. 


to  cause  in- 
oonyenience. 


(a)  Sect.  62. 
Sect.  7  of  Act  \t)  Act  of  1884,  sect.  7.  This 
of  1884  likely  enactment  is  likely  to  cause  incon- 
venience. It  is  supposed  that  its 
object  is  the  same  as  that  of  sect.  56 
of  the  Act  of  1882,  viz.,  to  prevent 
a  conflict  between  the  provisions  of 
the  settlement  and  the  Act.  But  if 
so,  it  goes  beyond  the  necessity  of  the 
case,  as  it  requires  the  leave  of  the 
Court  to  an  exercise  of  the  statutory 
powers,  even  where  the  settlement 
contains  no  power  for  the  same 
purpose.  Suppose,  for  example,  that 
since  the  Act  of  1882  land  has  been 
conveyed  or  devised  to  trustees  in 


trust  to  seU,  but  without  any  power 
of  leasing  in  the  meantime,  the 
statutory  power  being  considered 
sufficient,  the  new  enactment  will 
apply,  and  the  leave  of  the  Court 
will  have  to  be  obtained  before 
leases  can  be  granted. 

(u)  Sect.  6.  Before  the  passing  of 
the  Act  of  1884,  it  had  been  decided 
that  the  consent  was  not  necessary 
to  the  exercise  by  the  trustees  of  an 
imperative  trust  as  distinguished 
from  a  discretionary  power.  Taylor 
v.  Poncia,  25  Ch.  D.  646. 

(y)  Wheelwright  r.  Walker,  23 
Ch.  D.  761. 
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sell  with  the  consent  of  the  tenant  for  life  is  a  trustee 
for  the  purposes  of  the  Act  (z). 

3.  That  where  according  to  the  terms  of  the  settle- 
ment, a  sole  surviving  trustee  can  sell,  one  trustee  is 
sufficient  for  the  purposes  of  the  Act  (a). 

4.  That  the  Court  will  not  appoint  the  tenant  for  ^^o  ^^^^ 
life  or  his  solicitor  to  be  a  trustee  (A),  nor,  as  a  general  tru«^ 
rule,   two  persons   who   are    near  relatives   to   each 

other  (c\ 

5.  Tnat  where  lands  are  vested  in  trustees  during  wbo  is  a 
the  life  of  A.  in  trust  to  manage  and  make  various  *®""^*  ^°'  ^®* 
payments  and  to  pay  the  ultimate  surplus  of  the  rents 

and  profits  to  A.,  A.  is  tenant  for  life  within  the 
Act  (rf).  But  if  the  trustees  are  directed  to  apply  the 
rents  and  profits  during  the  life  of  A.  for  the  benefit  of 
A.  and  his  wife  and  children,  or  any  of  them,  this  does 
not  constitute  A.,  or  A.  and  his  wife  together,  a  tenant 
for  life  vnthin  the  Act,  although  there  is  no  child  in 
existence  (e). 

6.  That  where  the  tenant  for  life  is  an  infant,  the  P^*™*^.^^' 
consent  of  the  trustees  of  the  settlement  is,   under  for  iffe,  con^ 
sects.  66  and  60,  necessary  to  the   exercise  of  any  nJ^*e^!?to^^ 
power  of  sale  or  leasing  vested  by  the  settlement  in  *^®  exercise  of 

*  ii  i-Pii  T  /  ^\  any  power 

any  other  persons,  ^.^.,  the  miant  s  guardians  (/).  created  by 

7.  That  where  there  is  a  settlement  and  derivative  !!  .^^ ' 
settlement  made  by  persons  taking  interests  not  yet  in  settlement  by 
possession  under  the  original  settlement,  the  original  ^*"^^'" 
settlement  is  alone  the  settlement  for  the  purposes  of 

the  Act  (ff). 

8.  That,  under  sect.  34,  where  lands  subject  to  a  Bight  of 
beneficial  lease  are  sold,  the  tenant  for  life  will  be  wSJ^w   ^* 


(z)  Constable  v.  Constable,  32 
Ch.  D.  233. 

(a)  Gamett  Orme  and  Har- 
greaye's  Contract,  25  Cb.  D.  595. 

(6)  VTheelwrigbt  v.  Walker,  uhi 
9uprd;  Kemp's  Settled  Estate,  24 
Ch.  D.  485 ;  Be  Harrop's  Trusts, 
ib.  717. 

(c)  Be  Enowle's  Settled  Estates, 
27  Oh.  D.  707. 

(d)  Be  Jones,  26  Ch.  D.  736;  Be 
Clitheroe's  Estate,  28  Ch.  D.  378 ; 


Be  Faget*8  Settled  Estates,  30  Ch. 
D.  161.  This  is  so,  even  though 
the  rents  may  be  exhausted  by  the 
outgoings,  so  that  A.  receiyes  no- 
thing. 

(e)  Be  Atkinson,  31  Ch.  D.  577. 

( / )  Duke  of  Newcastle's  Estates, 
24  Ch.  D.  129.  This  decision  is  not 
affected  by  sect.  6  of  the  Act  of  1884. 

(g)  Be  Knowle's  Settled  Estates, 
27  Ch.  D.  707. 
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sold  fliibiectto 

beneficial 

lease. 


Scheme  of 
improyements 
must  be  sub- 
mitted to 
trustees  befwe 
work  done. 

Notice  to 
trustee,  when 
to  be  given. 


When  sale 
made  under 
sect.  60 
trustees  need 
not  be 
apx)ointed. 


Proceeds  of 
heirlooms 
applicable  to 
pay  off  in- 
cumbrances on 
freeholds. 


Chattels  de-' 
volving  with 
dignity. 


Construction 
of  sect.  1 1  as 
regards  tenant 
for  life  of 
proceeds  of 
land  directed 
to  be  sold. 

Sale  of 
mansion-house 


entitled  during  the  rest  of  the  term  to  so  much  only  of 
the  income  of  the  invested  purchase-money  as  equals 
the  rent  under  the  lease,  and  the  rest  of  the  income 
will  be  accumulated  {j). 

9.  That  trustees  have  no  power  to  apply  capital 
money  in  improvements  under  sect.  26,  unless  the 
scheme  is  submitted  by  the  tenant  for  life  to  them 
before  the  works  are  executed  T^). 

10.  That  the  notice  to  tne  trustees  required  by 
sect.  45,  if  given  one  month  before  completion,  is 
sufficient,  although  not  given  before  the  contract  is 
entered  into  (/). 

11.  That  where  persons  have  been  appointed  under 
sect.  60  to  exercise  on  behalf  of  an  infant  tenant  for 
life  the  powers  of  the  Act,  there  being  no  trustees  of 
the  settlement  within  the  definition  in  sect.  2,  sub- 
sect.  8,  the  persons  so  appointed  can  make  a  good  title 
without  its  being  necessary  to  appoint  under  sect.  38 
trustees  of  the  settlement,  to  whom  notice  of  the 
intended  sale  can  be  given  under  sect.  45  {m). 

12.  That  the  proceeds  of  the  sale  of  heirlooms  may 
be  applied  in  the  discharge  of  incumbrances  affecting 
the  settled  freehold  land,  without  keeping  such  incum- 
brances on  foot  for  the  benefit  of  the  infant  remain- 
derman, to  whom  the  heirlooms  if  unsold  would  have 
belonged  absolutely  on  his  attaining  twenty-one  (n). 

13.  That  chattels  which  by  a  settlement  are  made 
to  devolve  with  a  baronetcy  -as  heirlooms  are  within 
sect.  37  of  the  Act  (o). 

14.  That  a  tenant  for  life  of  the  proceeds  of  land 
directed  to  be  sold  is  to  be  deemed  ^^  impeachable  for 
waste  in  respect  of  minerals  "  within  the  meaning  of 
sect.  11  (/?). 

15.  Tliat  the  Court,  in  the  exercise  of  the  discretion 
given  by  sect.  15  as  to  ordering  a  sale  of  the  mansion 


(j)  CottreUv,  CottreU,  28 Ch.  D. 
628. 

{k)  In  re  Hotchkin's  Settied 
Estates,  35  Ch.  D.  41. 

{I)  Duke  of  Marlborough  v,  Sar- 
toris,  32  Ch.  D.  616. 


(m)  In  re  Countess  of  Dudley's 
Contract,  35  Ch.  D.  338. 

(n)  In  re  Duke  of  Marlborough's 
Settlement,  30  Ch.  D.  127. 

(o)  In  re  Rivett  Carnao's  Will, 
30  Ch.  D.  136. 

( p)  Re  Bidge,  31  Ch.  D.  504. 
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house,  will  not,  where  the  tenant  for  life  has  incum-  ^^^^^ii 
bered  his  life  estate  to  the  full  value,  make  the  order  not  be  ordered. 
without  full  information  as  to  the  proposed  sale  and 
the  consent  of  the  mortgagees  (q). 

16.  That  upon  a  sale  by  a  beneficial  tenant  for  life  Lord  not 

of  copyholds  leased  to  trustees  the  lord  is  entitled  to  doubie'^toe  on 
a   single   fine   only   on   the    admission   of    the    pur-  "^j^rto 

cl  laser  (r).  copyholds  sold 

17.  riiat  a  tenant  for  life  may  sell  without  the  tJnantforlife. 
sanction  of  the  Court,  notwithstanding  a  decree  for  the  ^^"^^\  f  .^ 
execution  of  the  trusts  of  the  settlement  (s).  not  afiected  by 

18.  That  where  there  is  a  condition,  on  a  sale  by  a  elec^tira  of 
tenant  for  life,  that  the  timber  shall  be  paid  for  sepa-  *^"***"* 
rately,  the   timber   money  is  capital,   and  does   not  uf^Ji^t^^^ 
belong:  to  the  tenant  for  life,   although  he  may  be  jptitied  to 

o  i»i-  •'  timber  money 

empowered  by  the   terms   oi   the   instrument  to  cut  on  sale  of 

timber  (0.  _  ^  ^  '"***'• 

Where  an  undivided  share  of  land  is  the  subject  of  ^,*®^****^°J  , 

,  ,  ^  -  _.  iT««      *"®  °*  *  settled 

a  settlement,   the  other   share  being  unsettled,  it  is  share  may 
apprehended  that  the  tenant  for  life  of  the  settled  ^^^^embu. 
share  may  sell  that  share  without  the  concurrence  of 
the  owner  of  the  other  share  (u). 

Under  the  Act  of  1882  it  was  held  that  land  drainage  Drainage 
charges,  being  terminable,  cannot  be  paid  off  out  of  now^^S 
capital  money  (x).     But  the  law  in  this  respect  has  °"*  °^  capital. 
been  altered  by  the  Settled  Land  Acts  Amendment 
Act,  1887  (,y).     In  accordance  with  that  Act,  it  has 
been  held  that  where  settled  land  is  subject  to  a  land 
drainage    charge    repayable   by  instalments,    capital 


Jfe  CoUinge's 

Settlement 

explained. 


{q)  Re  Sebright's  Settled  Estates, 
33  Ch.  D.  429. 

(r)  Naylor  and  Spendlas'  Con- 
tract, 34  Ch.  D.  217. 

(«)  Cardigan  v.  Curzon  Howe,  39 
Ch.  D.  531. 

{t)  In  re  Llewellyn,  37  Ch.  D. 
317. 

(u)  See  sect.  2,  sub-s.  10  (i).  The 
case  of  In  re  Collinge's  Settled 
Estates,  36  Ch.  D.  576,  seems,  at 
first  sight,  to  decide  the  contrary. 
But,  on  looking  at  the  facts  in  that 
case,  it  will  be  seen  (1)  that  the 
entirety  of  the  land  was  originally 


settled,  and  (2)  that  the  settlement 
was  stiU  in  force  as  to  the  entirety ; 
because,  on  the  death  of  James 
(who  had  issue),  it  would  have  be- 
come the  duty  of  the  trustees  to  sell 
the  whole,  and  not  a  moiety  only. 
The  purchaser  from  James  was  not 
owner  in  fee  simple  of  a  moiety,  but 
owner  only  of  tne  rents  and  profits 
of  a  moiety  during  James*  life,  and 
of  a  moiety  of  the  proceeds  of  the 
sale  after  his  death. 

(a;)  Be  Knatchbull's  Settled 
Estates,  27  Cb.  D.  349. 

(y)  50  &  51  Vict.  c.  30. 
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Trnstees'  re- 
ceipt clause 
now  uxrne- 
cessaiy. 

As  to  powers 
to  appoint  new 
trustees. 


Provision  for 
indemnity  of 
trustees  un- 
necessary. 


Trustees  may 
compound  and 
settle  claims, 
&c. 


money  arising  under  the  Act  of  1882  may  be  from 
time  to  time  applied  in  payment  of  such  portions  of 
the  instalments  as  represent  capital,  but  not  of  such 
portions  as  represent  interest  (a). 

A  clause  enabling  the  trustees  to  give  receipts  for 
trust  money  or  funds  payable  or  transferable  to  them 
is  now  unnecessary  (b). 

The  power  to  appoint  new  trustees  conferred  by  the 
Conveyancing  Act,  1881  (c),  is  a  very  complete  one, 
and  may,  as  a  general  rule,  be  reliea  on.  If  it  is  in- 
tended, as  is  usually  the  case,  that  the  power  shall  be 
vested  in  the  husband  and  wife  and  the  survivor  of 
them,  this  should  be  so  stated  in  the  deed. 

It  was  formerly  usual  to  insert  in  settlements  a  pro- 
vision for  the  indemnity  and  reimbursement  of  trustees, 
but  this  provision,  which  was  never  of  much  value,  is 
now  rendered  unnecessary  by  the  22  &  23  Vict.  c.  35, 
s.  31  (d). 

The  Conveyancing  Act,  1881,  provides,  with  respect 
to  executorships  and  trusts  created  after  the  31st  De- 
cember, 1881,  that  an  executor  or  two  or  more  trustees 
acting  together,  or  a  sole  acting  trustee  where,  by  the 
instrument,  if  any,  creating  the  trust,  a  sole  trustee  is 
authorized  to  execute  the  trusts  and  powers  thereof. 


(a)  In  re  Lord  Sudeley's  Estates, 
37  Cli.  D.  123. 

{b)  See  22  &  23  Vict.  c.  35,  sect. 
23;  Conveyancing  Act,  1881,  sect. 
36. 

(c)  Sects.  31  to  34. 

[d)  The  enactment  above  referred 
to  IS  as  follows :  **  Every  deed,  Tvill, 
or  other  instrument  creating  a  trust 
either  expressly  or  by  implication 
shall,  without  prejudice  to  the 
clauses  actuaUy  contained  therein, 
be  deemed  to  contain  a  clause  in  the 
words  or  to  the  effect  following: 
that  is  to  say,  *  That  the  trustees  or 
trustee  for  the  time  beisg  of  the  said 
deed,  will,  or  other  instrument,  shaU 
be  respectively  chargeable  only  for 
such  moneys,  stocks,  funds,  and  se- 
curities as  they  shall  respectively 
actually  receive,  notwithstanding 
their  respectively  signing  any  re- 


ceipt for  the  sake  of  conformity,  and 
shall  be  answerable  and  accountable 
only  for  their  own  acts,  receipts,  neg- 
lects, or  defaults,  and  not  for  those 
of  each  other  nor  for  any  banker, 
broker,  or  other  person  with  whom 
any  trust  moneys  or  securities  may 
be  deposited ,  nor  for  the  insufficiency 
or  denciency  of  any  stocks,  funds,  or 
securities,  nor  for  any  other  loss,  un- 
less the  same  shall  happen  through 
their  own  wilful  default  respectively ; 
and  also  that  it  shaU  be  lawful  for 
the  trustees  or  trustee  for  the  time 
being  of  the  said  deed,  will,  or  other 
instrument  to  reimburse  themselves 
or  himself  or  pay  or  discharge  out 
of  the  trust  premises  all  expenses 
incurred  in  or  about  the  execution 
of  the  trusts  or  powers  of  the  said 
deed,  will,  or  other  instrument.* " 
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may,  if  and  as  he  or  they  think  fit,  accept  any  com- 
position, or  any  security,  real  or  personal,  for  any  debt, 
or  for  any  property,  real  or  personal,  claimed,  and 
may  allow  any  time  for  payment  of  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitra- 
tion, or  otherwise  settle  any  debt,  account,  claim,  or 
thing  whatever  relating  to  the  trust,  and  for  any  of 
those  purposes  may  enter  into,  give,  execute,  and  do 
such  agreements,  instruments  of  composition  or  ar- 
rangement, releases,  and  other  things  as  to  them  or 
him  seem  expedient,  without  being  responsible  for 
any  loss  occasioned  by  any  act  or  thing  so  done  in 
good  faith  (^). 

The  18  &  19  Vict.  c.  43  (explained  as  extending  to  infants  settie- 
Ireland  by  the  23  &  24  Vict.  c.  83)  authorizes  infanU  '^''^*^"'- 
upon  or  in  contemplation  of  marriage,  with  the  sanc- 
tion of  the  Court  (if  males,  at  any  time  after  the  age 
of  twenty,  and  if  females,  at  any  time  after  the  age  of 
seventeen),  to  make  binding  settlements  of  all  or  any 
part  of  their  real  or  personal  property,  or  property 
over  which  they  may  have  any  power  of  appointment. 
But  as  to  appointments  under  a  power,  or  any  disen- 
tailing assurance  which  may  have  been  executed  by 
the  infant  tenant  in  tail  under  the  provisions  of  the 
Act,  it  is  provided  that  in  case  the  infant  dies  under 
twenty-one,  such  appointment  or  disentailing  assurance 
shall  be  absolutely  void.  Before  approving  a  settlement 
under  this  Act,  the  Court  will  hot  direct  an  inquiry  as 
to  the  propriety  of  the  contemplated  marriage  (/). 

It  has  been  held  that  the  Act  applies  to  a  post-  Act  authorizes 

.•    •■         .  .1  j»p  J  l^  •  t  l\       settlement 

nuptial  settlement,  ii  made  upon  the  occasion  oi  the  aftermamage. 
marriage  so  as  to  be  connected  with  it  (y). 

(e)  Sect.  37.  {g)  In  re  Sampson  and  Wall,  25 

(/)  In  re  Dalton,  6  De  G.  M.  &      Ch.  D.  68. 
G.  201. 
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27  Eliz.  c.  4. 


All  voluntary 
settlements 
fraudulent 
under  above 
Act. 


Principle  on 
which  it  has 
been  so  held. 


Doctrine  only 
applies  where 
settlor  and 
person  making 
voluntary  con- 
veyance are 
the  s^me. 


Voluntary 
conveyance 
good  against 


II.  Voluntary  dispositions^  how  far  valid  as  against 
(1)  purchasers^  (2)  creditors^  (3)  the  settlor  himself 
and  his  representatives, 

(1)  By  the  stat.  27  Eliz.  c.  4,  all  conveyances,  &c., 
of  lands,  tenements  or  hereditaments,  made  with  the 
intent  to  defraud  purchasers,  and  also  all  conveyances 
with  any  clause  of  revocation  at  the  grantor's  pleasure, 
are  made  void  against  subsequent  purchasers. 

It  has  been  long  settled  that  all  voluntary  deeds  are 
to  be  deemed  fraudulent  and  void  within  the  meaning 
of  the  above  statute,  and  it  makes  no  difference  that 
the  subsequent  purchaser  has  notice  of  the  prior  volun- 
tary conveyance  (A). 

The  principle  on  which  voluntary  conveyances  have 
been  uniformly  held  to  be  fraudulent  and  void  as  against 
subsequent  purchasers  appears  to  be,  that  by  selling 
the  property  afterwards  for  a  valuable  consideration 
the  vendor  so  entirely  repudiates  the  former  voluntary 
conveyance,  and  shows  his  intention  to  sell,  as  that  it 
shall  be  taken  conclusively  against  him  and  the  person 
to  whom  he  conveyed  that  such  intention  existed  when 
he  made  the  voluntary  conveyance,  and  consequently 
that  it  was  made  in  order  to  defeat  the  purchaser  {i). 
This  being  the  principle,  it  follows  that  the  statute 
only  applies  where  the  voluntary  conveyance  and  the 
subsequent  sale  are  by  the  same  person,  and  therefore 
if  A.  makes  a  voluntary  conveyance  and  dies,  a  sale 
by  the  heir  of  A.  will  not  defeat  it(^).  But  a  convey- 
ance which  is  really  fraudulent,  and  not  merely  volun- 
tary, is  void  against  a  subsequent  purchaser,  although 
the  person  making  the  fraudulent  conveyance  and  the 
person  selling  may  be  different  (/). 

A  voluntary  conveyance  is  binding  on  the  grantor 
and  on  all  persons  (other  than  purchasers  for  valuable 


{h)  Doe  d.  Otley  v.  Manning,  9 
East,  59. 

(i)  Per  Campbell,  C.  J.,  in  Doed. 
Newman  v.  Rusham,  1*7  Q.  B.  723; 
21  L.  J.  Q.  B.  139. 


{k)  Doe  d.  Newman  v,  Eusham, 
uhi  supra.  See  also  Parker  v. 
Carter,  4  Hare,  409. 

{I)  BnrreU's  case,  6  Rep.  72. 
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a 

con- 


consideration)  claiming  under  him.     Consequently,  if  purchaser  from 
A.  makes  two  voluntary  conveyances,  first  to  B.  and  voi^ta^* 
then  to  C,  and  C.  sells  for  valuable  consideration  to  «™^*®®- 
D.,  B.'s  title  is  good  against  D.,  because  after  A.  had 
conveyed  to  B.,  he  had  no  estate  left  in  him  which 
he  could  convey  to  any  one  but  a  purchaser  for  value, 
and  as  nothing  therefore  passed  to  C,  D.  could  be  in 
no  better  position  (m). 

Again,  if  a  person  to  whom  a  voluntary  conveyance  Purchaser 
is  made  sells  and  conveys  for  value,  that  whicli  was  tarj  grantee 
in  its  creation  a  voluntary  conveyance,  and  voidable  aitob^. 
by  a  purchaser,  becomes  good  and  unimpeachable,  and 
the  purchaser  from  such  volunteer  cannot  be  disturbed 
by  a  subsequent  purchaser  from  the  original  settlor. 

Marriage   is   a  valuable  consideration,  and  conse-  Marnaffe 
quently  a  settlement  made  previously  to  and  in  con-  ^deration 
sideration  of  marriage  in  favour  of  the  husband  and  |J[5^rtlite- 
wife  and  their  issue  is  a  settlement  for  valuable  con-  nuptial  settle- 
sideration,  so  as  to  exclude  the  operation  of  27  Eliz.  ^^ 
chap.  4.     But  a  settlement  made  after  marriage,  unless  Limitations  in 
in  pursuance  of  a  prior  agreement,  or  unless  there  is  JouSteiSi 
some  other  consideration,  is  voluntary ;  so  also  if  a  relations, 
marriage  settlement  contains  limitations  in  favour  of  voiuntarjr. 
collateral  relations  or  strangers,  such  limitations  are 
prima  facie  voluntary  (w),  and  so  is  a  provision  made 
by  an  intended  husband  for  his  child  by  a  former 
wife  {o).     But  it  has  been  held  that  an  intended  wife 
may  stipulate  for  a  provision  to  be  made  out  of  her 
property  for  her  children  by  a  former  marriage,   or 
even  for  an  illegitimate  child.,  and  that  a  settlement  to 
carry  into  effect  such  a  stipulation  is  not  voluntary  (f?). 


(w)  See  Doe  d.  Newman  v.  Rus- 
ham,  uhi  9uprd. 

(w)  Johnson  r.  Legard,  T.  &  R. 
281 ;  CottereU  v.  Homer,  13  Sim.  506. 

(o)  Price  v.  Jenkins,  4  Ch.  D. 
483  ;  In  re  Cameron  and  Wells,  37 
G.  D.  32. 

(/))  Newstead  v.  Searles,  1  Atk. 
264 ;  Qarke  v.  Wright,  6  H.  &  N. 
849;  Gale  v.  Gale,  6  Ch.  D.  144. 
It  wOl  be  borne  in  mind  that  these 
cases  were  decided  before  the  pass- 
ing of  the  Married  Women's  Pro- 

VOL.  II. 


perty  Act,  1882.  As  regards  persons 
marrying  after  the  3 let  December, 
1882,  it  IS  apprehended  that  no  dis- 
tinction can  be  made  between  a 
settlement  of  the  wife's  property 
and  one  by  the  husband  of  his  own ; 
and  that  if  a  provision  for  the 
children  of  a  former  marriage  is 
voluntary  in  the  one  case,  it  will 
(when  the  circumstances  do  not  in 
other  respects  differ)  be  deemed 
voluntary  in  the  other  case  also, 
and  lice  versd, 

S 
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Where  limi- 
tations to 
collaterals  are 
mixed  up  with 
those  to  chil- 
dren, the 
whole  settle- 
ment will  be 
upheld. 


A  very  slight 
consideration 
sufficient  to 
support  a 
post-nuptial 
settlement. 


Settlement  of 

leaseholds 

valid. 


Consideration 
may  be  proved 
by  extrinsic 
evidence. 


Danger  of 
taking  a  title 


If  a  settlement,  wliether  of  the  husband's  or  tlio  wife's 
lands,  contains  limitations  in  favour  of  strangers  to  the 
marriage  consideration  (including  in  this  expression 
children  of  a  former  or  of  a  subsequent  marriage), 
which  are  so  mixed  up  with  limitations  in  favom'  of 
persons  within  such  consideration  that  effect  cannot 
be  given  to  the  provisions  in  favour  of  those  within 
the  consideration  without  giving  effect  also  to  those  in 
favour  of  the  strangers,  the  whole  settlement  will  bo 
upheld  (q). 

As  regards  post-nuptial  settlements  a  very  slight  con- 
sideration, e.ff.j  a  loan  of  money  made  to  the  settlor  by 
a  relative  of  his  wife,  is  sufficient  to  take  a  case  out  of 
the  statute  (r).  And  a  settlement  by  husband  and  wife 
of  the  wife's  property  to  her  separate  use  for  life  with 
remainder  to  the  husband  for  life,  with  remainder  to 
the  children,  has  been  held  to  be  a  settlement  for  valu- 
able consideration,  such  consideration  being  the  modi- 
fication by  the  husband  of  his  life  interest  in  possession, 
and  by  the  wife  of  her  inheritance  (s). 

It  has  been  held  that  a  settlement  of  leasehold  pro- 
perty to  which  a  liability  is  attached  is  not  a  voluntary 
settlement  so  as  to  be  within  the  stat.  27  Eliz.  c.  4  (t). 

Where  a  deed  appears  on  the  face  of  it  to  be  volun- 
tary, evidence  may  be  given  to  prove  some  considera- 
tion not  mentioned  in  it,  it  not  being  contradictory  to 
an  instrument  to  prove  a  larger  consideration  than  that 
which  is  stated  (u).  With  a  view  to  let  in  evidence  of 
this  kind,  the  words  ^^  and  for  divers  other  causes  and 
considerations "  are  frequently  introduced,  but  they 
are  not  necessary. 

It  follows  that  a  purchaser  can  seldom  be  advised  to 


{q)  Clayton  v.  Lord  Wilton,  3 
Madd.  302,  note;  Newstead  v, 
Searles,  ubi  aunrd, 

{r)  Bayspoole  v,  Collins,  L.  E. 
6  Ch.  App.  228.  See  also  Town- 
end  V.  Toker,  L.  E.  1  Ch.  App.  46 ; 
In  re  Johnson,  20  Ch.  D.  389. 

(«)  Hewison  v.  Negus,  16  Beav. 
594 ;  Teasdale  v,  Braithwaite,  L.  E. 
5  Ch.  D.  631 ;  Me  Foster  and  Lister, 
t&.  6  Ch.  D.  87.    But  as  regains 


groperty  belonging  to  the  wife  for 
er  separate  use,  or  coming  to  her 
under  the  Married  Women's  Pro- 
perty Act,  1882,  such  a  settlement 
would  be  by  the  wife  alone,  and 
therefore  voluntary.  Shurmer  v. 
Sedgwick,  W.  N.  1883,  p.  139. 
m  Price  V.  Jenkins,  5  Ch.  D.  619. 
(u)  Clifford  V,  Turrell,  1  Y.  &  C. 
0.  C.  140;  Pott  V.  Todhunter,  2 
CoU.  76. 
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take  a  title  from  a  person  who  has  executed  a  volun-  from  a  person 
tary  settlement,  because  there  may  liave  been  some  TvoiuStMy^* 
other  consideration  not  disclosed  by  the  deed,  or  the  settlement, 
volunteer  may  have  subsequently  dealt  with  the  pro- 
perty for  a  valuable  consideration,  and  its  invalidity 
therefore  depends  on  a  doubtful  state  of  facts.     For 
these  reasons,  and  also  because  the  settlor  cannot  com- 
pel the  purchaser  to  assist  him  in  defeating  the  pre- 
vious conveyance,  it  has  been  decided  that  a  contract 
for  sale  entered  into  by  the  voluntary  settlor  may  be 
enforced  against  him,  but  not  by  him(;r). 

(2)  By  the  stat.  13  Eliz.  c.  5  (made  perpetual  by  the  i3Eiiz.c.6. 
29  Eliz.  c.  5),  all  conveyances,  &c.,  of  lands,  tene- 
ments, or  hereditaments,  goods  or  chattels  Ty),  made 
with  intent  to  defeat,  hinder,  or  delay  creaitors,  are 
made  void  as  against  such  creditors  ;  but  the  Act  con- 
tains a  saving  clause  in  favour  of  purchasers  for 
valuable  consideration  without  notice. 

In  order  to  come  within  this  statute  a  deed  must  be  Voimitary 
made  with  intent  to  defeat,  hinder,  or  delay  creditors,  not  nJI^saniy 
If  such  an  intent  is  clear,  the  deed  will  be  void,  even  ^tora!""' 
if  made  for  valuable  consideration  (0).     A  voluntary 
deed  wdll  be  presumed   to   be  made  wdth  intent  to 
defeat,  &c.,  creditors,  if  that  will  be  its  probable  effect 
having  regard  to  the  amount  of  property  included  in 
it,  and  the  amount  of  the  settlor's  liabilities  at  the 
time  (a).     So  an  advancement  to  a  son  made  by  a 
person  largely  indebted  at  the  time  will  be  void  under 
this  statute  as  against  creditors  (b). 

A  settlement  of  leasehold  property  to  which  a  liability 
is  attached  is  not  a  settlement  for  value,  so  as  to  be 


(sc)  Buckle  V.  MitcheU,  18  Ves.  (a)  Per    Kindereley,    V.-C,    in 

103 ;  Smith  v.  Garland,  2  Mer.  123.  Jenkjrn  v,  Vaughan,  3  Drew.  424  ; 

See  Peter  v,  Nicholls,  L.  R.  1 1  Eq.  Thompson    v,    Webster,    4    Drew. 

391 ;  aarke  v.  Willott,  L.  R.  7  Ex.  632 ;  S.  C.  on  appeal,  4  De  G.  &  J. 

313.  600 ;  Bidler  v.  Kidler,  ubi  supra  ; 

■  (y)  It  wiU  be  observed,  that  while  Freeman  v.  Pope,  5  Ch.  538.     But 

the  stat.  27  Eliz.  c.  4  applies  only  see  Ex  parte  Mercer,  17  Q.  B.  D. 

to   lands  and  hereditaments,   the  290. 

stat.  13  Eliz.  c.  5  applies  to  goods  {h)    Christy    v,    Courtenay,    13 

and  chattels  also.  Beav.  96 ;  Barruck  v.  McGulloch, 

•  (2)  Holmes  r.  Penney,  3  K.  &  J.  3  K.  &  J.  110. 
90. 

S2 


260  SETTLEMENTS. 

good  on  that  account  against  creditors  under  the  Act 
13  Eliz.  c.  5  (4 
ore^ra  ma         ^^  ^  dccd  is  sot  aside  as  being  void  against  creditors 
come  in.  uudcr  the  statuto,  the  property  comprised  in  it  becomes 

assets  for  the  payment  of  debts  generally,  so  that  sub- 
sequent creditors  are  entitled  to  participate  in  it  (d). 
v^untaiy  X  voluutarv  Settlement  may  be  set  aside,  although 

be  set  aside,  if  the  scttlor's  asscts,  irrcspcctive  of  what  is  included 
tfwT^^iS?^    therein,  may  be  sufficient  to  pay  his  debts  at  the  date 
^^^"«       of  the  deed,  if  the  settlor  contemplated  a  state  of  things 
which  might  not  improbably  result  in  bankruptcy  or 
insolvency,  as  if  he  were  engaged  or  engaging  in  a 
hazardous  or  untried  business,  or  was  incurring  heavy 
liabilities  (e) ;  and  a  voluntary  deed  may  be  set  aside 
at  the  suit  of  a  subsequent  creditor,  although  there  may 
be  no  creditor  whose  debt  was  in  existence  at  the  date 
of  the  settlement  (/). 
Settlement  A  Voluntary  settlement  by  a  person  not  then  engaged 

Scome  m\de  in  trade,  and  who  owed  no  debts,  by  which  money  was 
on^^SStaiptcy  settled  in  trust  to  pay  the  income  to  the  husband  for 
heidfraudu-  life  or  uutil  bankruptcy,  &c.,  with  remainder  to  his 
wife  for  life,  for  her  separate  use,  with  remainder  to 
the  children,  and  an  ultimate  remainder  to  the  settlor, 
was  held  fraudulent  and  void  against  creditors,  the 
settlor  having  many  years  after  the  settlement  engaged 
in  trade  and  become  bankrupt  (ff). 

A  settlement  which  is  in  form  voluntary  may  be 
proved  by  extrinsic  evidence  to  have  been  made  for  a 
valuable  consideration  (A),  and  an  instrument  voluntary 
in  its  inception  may  by  ez  post  facto  matter  ce6use  to 
be  voluntary  in  the  hands  of  those  who  have  given 
value  on  the  faith  of  it,  or  if  it  has  formed  part  of  the 
inducement  to  a  marriage  (i). 
Provisions  of        The  rulc  bv  which  voluntary  settlements  are  void 

Bankruptcy  "^ 

(c)  Eidler  v.  Eidler,  22  Ch.  D.  (/)   Mackay    v.    Douglas,    ubi 

74.  supra;  Taylor  v.  Coenen,  1  Ch.  D. 

{d)  Bichardson    v.    SmaUwood,  636. 

Jac.  552.  (g)  Re  Pearson,  3  Ch.  D.  807. 

(e)  Crossley  v.  Elworthy,  L,  R.  Vh)  Pott  r.  Todhunter,  2  CoU.  76. 

12  Eq.  158;  Mackay  v.   Douglas,  (i)  George  v,  Milbanie,  9  Ves. 

L.  E.  14  Eq.  106;  i5;xpaWc  Russell,  193  ;  Payne  r.  Mortimer,   1   Giff. 

19  Ch.  D.  588.  118. 
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against  creditors  is  extended  by  the  Bankruptcy  Act,  Act,  issa,  u 
1883  (y),  which  provides  that  any  settlement  of  pro-  de^.^  ^ 
perty  not  being  a  settlement  made  before  and  in  con- 
sideration of  marriage,  or  in  favour  of  a  purchaser,  or 
incumbrancer  in  good  faith,  and  for  valuable  considera- 
tion, or  a  settlement  made  on  or  for  the  wife  or  chil- 
dren of  the  settlor  of  property  which  has  accrued  to 
the  settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  from 
the  date  of  the  settlement,  be  void  as  against  the 
trustee  of  the  bankrupt,  and  shall,  if  he  becomes  bank- 
rupt at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee, 
unless  the  parties  claiming  under  it  can  prove  that  the 
settlor  was  at  the  time  of  making  the  settlement  able 
to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  the  interest  of 
tlie  settlor  in  such  property  had  passed  to  the  trustees 
of  the  settlement  on  the  execution  thereof ;  and  the 
Act  also  provides  that  any  covenant  or  contract  made 
in  consideration  of  marriage  for  the  future  settlement 
on  or  for  the  settlor's  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  the 
marriage  any  estate  or  interest,  whether  vested  or 
contingent,  in  possession  or  remainder,  and  not  being 
money  or  property  of  or  in  right  of  his  wife,  shall, 
upon  his  becoming  banki'upt  before  the  property  or 
money  has  been  actually  transferred  or  paid  pursuant 
to  the  contract  or  covenant,  be  void  against  the  trustee 
in  bankruptcy. 

It  has  been  held  with  reference  to  a  clause  to  the 
above  effect  in  the  repealed  Act  of  1869,  that  the 
enactment  applied  to  settlements  executed  before  as 
well  as  after  the  Act  came  into  operation  (A),  but  that 
it  did  not  apply  to  a  covenant  for  payment  of  a  sum 
of  money  not  specifically  ear-marked ;  and  where  a 
person  covenanted  on  his  marriage  to  pay  a  sum  of 
£6,000  to  the  trustees,  and  became  a  bankrupt  within 

(y)  46  &  47  Vict.  c.  52,  s.  47.  {k)  Ex  parte  Dawson,  L.  E.  19 

Eq.  433. 
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two  years,  his  trustees  were  allowed  to  prove  against 
his  estate  under  the  covenant  (I). 
Voluntary  (3)  A  voluutary   dispositiou  of  property  is  valid 

Bettiementearo  agaiust  the  sottlor,  but  thc  disposition  must  be  com- 
Betti^?f°^m-^  plete,  i.e,y  the  settlor  must  have  done  everything  which 
piete,  but  not  according  to  the  nature  of  the  property  is  necessary  to 
erwiae.  |^^  dono  on  lus  part.  Thus,  if  the  legal  owner  of  Consols, 
standing  in  his  own  name(m),  or  of  Bank  shares  trans- 
ferable only  by  entry  in  the  bank  books  (n),  purports 
to  assign  such  Consols  or  shares  by  deed,  or  if  a  person 
possessed  of  leasehold  property  purports  to  assign  it 
by  a  writing  not  under  seal(o),  or  if  the  owner  of 
shares  in  a  colliery  signs  an  entry  in  the  partnership 
books,  to  the  effect  that  he  agrees  to  transfer  such 
shares,  which  entry  is  not  sufficient  to  pass  them 
according  to  the  partnership  articles  (/?),  or  if  the 
owner  of  railway  stock  hands  over  the  certificate  of 
such  stock,  saying,  ^^  These  are  yours,"  or  using  words  to 
that  effect  (y),  in  each  of  these  cases  the  intended  gift, 
if  in  favour  of  a  volunteer,  is  inoperative.  On  the 
other  hand,  a  voluntary  assignment  by  deed  of  a  chose 
in  action  not  assignable  at  law  (r),  or  of  a  reversionary 
interest  in  stock  standing  in  the  name  of  a  trustee  (*), 
will  be  sustained,  on  the  ground  that  the  assignor  has 
done  all  that  he  can,  having,  regard  to  the  nature  of 
the  property,  to  divest  himself  of  his  interest ;  nor  is  it 
necessary  that  notice  of  the  assignment  shall  have  been 
given  to  the  debtor  or  the  trustee,  the  giving  of  such 
notice  being  an  act  within  the  province  of  the  assignee 
rather  than  the  assignor. 
IwiarSn  of  "^  voluutary  agreement,  whether  by  deed  or  writing, 
trust  good,  but  to  make  a  disposition  of  property  in  favour  of  another 

instruments  jv  p  j-itiJ  jix*  p 

void  as  in-       cannot   bo  enforced,   but  a  voluntary  declaration  oi 
complete        trust,  being  a  complete  transaction,  is  valid  (^),  and 

(/)  Ex  parU  Bishop,  L.  E.  8  Ch.  19  Eq.  233. 
718.  (g)  Moore  v.  Moore,  L.  R.  18  Eq. 

(m)  Bridge  v.  Bridge,  16  Beav.  474. 
315 ;  Beach  v.  Keep,  18  Beav.  285.  (r)  Fortescue  v.  Bamett,  3  M.  & 

(n)  Milroy  v.  Lord,  4  D.  F.  &  J.  K.  36. 
264.  {$)  Kekewich  v.  Manning,  1  De 

(o)  Richards  v.  Delbridge,  L.  R.  G.  M.  &  G.  176. 
18  Eq.  11.  {t)  Pulvertoft  v.  Pulvertoft,    18 

( p)  Heartley  v,  Nicholson,  L.  R,  Ves.  99 ;  Jefferys  v.  Jefferys,  1  Cr. 
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such  declaration  may,  as  regards  property  other  than  aaBignments 
lands,  tenements,  or  hereditaments  (w),  be  either  in  dwi^oMof 
writing  or  by  parol  (x).  In  some  cases  it  has  been  *^^*- 
sought  to  sustain  as  valid  declarations  of  trust,  instru- 
ments purporting  to  be  assignments,  but  which  are 
incomplete  as  such.  The  principle  applicable  to  such 
cases  has  been  thus  laid  down  by  Turner,  V.-C,  in 
Milroy  v.  Lord{y).  ^'  If  the  settlement  is  intended  to 
be  effectuated  by  one  of  the  modes  to  which  I  have 
referred  (viz.,  transfer  and  declaration  of  trust),  the 
Court  will  not  give  effect  to  it  by  applying  another 
of  those  modes.  If  it  is  intended  to  take  effect  by 
transfer,  the  Court  will  not  hold  the  intended  transfer 
to  operate  as  a  declaration  of  trust,  for  then  every  im- 
perfect instrument  would  be  made  effectual  by  being 
converted  into  a  perfect  trust "{;?).  In  accordance 
with  this  principle,  an  imperfect  assignment  of  furni- 
ture by  a  husband  to  his  wife  by  letters  was  held  void 
in  a  recent  case  (a). 

In  order  to  support  a  voluntary  deed  against  the  whatmust 
settlor,  the  parties  claiming  under  it  must  be  able  to  order  to  sup- 
show  that  he  understood  what  he  was  doing,  and  this  S^deedw" 
is  particularly  the  case  if  the  settlor  was  voung  or  J^^* 
otherwise  inexperienced  in  business  at  the  time  when 
he  made  the  settlement,  or  if  the  deed  contains  unusual 
provisions  (b).     It  has  been  sometimes  supposed  to  be  whether  a 
the  duty  of  the  solicitor  who  prepares  a  voluntary  deed  StTon  shouw" 
to  advise  the  insertion  of  a  power  of  revocation  in  all  ^  '"^^ted. 
cases,  and  that  the  want  of  such  a  power,  unless  by 


&  P.  138 ;  Meek  v.  KettleweU,  1  Ph. 
342. 

{u)  A  dechiration  of  trust  of  lands , 
tenements,  or  hereditaments  must 
be  in  writing:  29  Car.  2,  c.  3,  s.  7. 

[x)  ExparieVye,  18  Ves.  150. 

ly)  4  De  G.  P.  &  J.  274. 

^z)  See  also  Warriner  v,  Rogers, 
L.  E.  16  Eq.  340 ;  Richards  v.  Del- 
bridge,  18  Eq.  11 ;  Moore  v.  Moore, 
fb,  474.  The  cases  of  Airoy  v.  Hall, 
2  Sm.  &  Gif.  315;  Richardson  v, 
Richardson,  L.  R.  3  Eq.  686 ;  Mor- 
gan V,  Malleson,  ib.  10  Eq.  475, 
must  be  considered  as  overruled. 

(a)  JU  Breton's  Estate,  17  Ch.  D. 


416.  In  this  case  Hall,  V.-C,  com- 
mented on  and  declined  to  follow 
Baddeley  V.  Baddeley,  9  Ch.  D.  113 ; 
and  Pox  v.  Hawks,  13  Ch.  D.  822,  as 
being  inconsistent  with  Milroy  v. 
Lord. 

(6)  Cooke  V.  Lamotte,  15  Beav. 
235 ;  Prideaux  v,  Lonsdale,  1  D.  J. 
&  S.  433;  Phillips  v.  MuUincs, 
L.  R.  7  Ch.  App.  244.  But  the 
Court  does  not  consider  the  pro- 
priety or  impropriety  of  the  provi- 
sions, except  as  bearing  on  the 
question  whether  the  settlor  knew 
what  he  was  doing.  Dutton  v, 
Thompson,  23  Ch.  D,  278. 
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Yolnntaiy 
asmgnment  to 
trustees  for 
benefit  of 
creditors 
reyocable, 


unless  com- 
municated to, 
and  acted  on 
by  creditors. 


the  express  direction  of  the  solicitor,  invalidates  the 
deed(t?j.  But  there  is  no  such  general  rule.  It  de- 
pends on  the  circumstances,  whether  such  a  power 
should  be  recommended  or  not ;  in  many  cases  it 
would  be  proper,  while  in  others  it  would  defeat  the 
very  object  for  which  the  deed  is  executed  (d).  All 
that  the  Court  has  to  be  satisfied  of  is  that  the  settle- 
ment, whether  it  contains  a  power  of  revocation  or 
not,  is  the  free  determined  act  of  the  party  making  it, 
and  the  absence  of  advice  as  to  the  insertion  of  a 
power  of  revocation  is  a  circumstance,  and  a  circum- 
stance merely,  to  be  weighed  in  connection  with  the 
other  circumstances  of  the  case(^) ;  and  in  a  late  case 
it  was  said  that,  if  a  person  of  full  age  and  sound 
mind  executes  a  voluntary  settlement,  he  cannot  have 
the  deed  set  aside  without  giving  some  substantial 
reason  why  the  transaction  should  not  stand,  and  the 
fact  that  the  deed  contains  no  power  of  revocation 
will  not  throw  upon  the  grantee  the  onus  of  support- 
ing it  (/). 

In  a  case  where  a  young  man  made  a  voluntary  set- 
tlement in  favour  of  himself,  his  wife,  and  children, 
with  an  ultimate  trust  in  default  of  issue  for  his  next 
of  kin,  the  Court  upheld  the  settlement  on  the  whole, 
but  directed  that  it  should  be  rectified  by  giving  to 
the  settlor  a  general  power  of  appointment  in  default 
of  issue  (ff). 

A  voluntary  assignment  of  property  to  trustees  in 
trust  for  the  benefit  of  creditors  who  do  not  execute 
and  are  not  privy  to  the  deed,  operates  merely  as  a 
power  or  mandate  to  the  trustees,  which  may  be  re- 
voked by  the  debtor  at  any  time  (h). 

But  if  the  disposition  is  communicated  to  creditors 
who,  on  the  faith  of  it,  forbear  to  sue  the  debtor,  the 


(c)  Coutts  V.  Acworth,  L.  R.  8 
Eq.  558  ;  Wollaston  v.  Tribe,  9  Eq. 
44 ;  Eyeritt  v,  Everitt,  10  Eq.  405. 

(d)  Prideaux  v.  Lonsdale,  1  D. 
J.  &  S.  433 ;  Toker  v.  Toker,  3  D. 
J.  &  S.  487 ;  Hall  v.  HaU,  L.  R.  8 
Ch.  App.  430. 

(e)  Per  Turner,  L.  J.,  in  Toker  v. 


Toker,  3  D.  J.  &  S.  491. 

(/)  Henry  v.  Armstrong,  18  Ch. 
D.  668. 

{g)  James  v,  Couchman,  29  C.  D. 
212. 

(h)  Garrard  v.  Lord  Lauderdale, 
2  R.  &  M.  451 ;  Acton  v,  Woodgate, 
2  M.  &  K  492. 
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trust  becomes  irrevocable  as  against  them,  while  as 
against  other  creditors,  to  whom  it  has  not  been  com- 
municated, it  remains  revocable  (i). 

The  doctrine  does  not  apply  to  a  provision  for  ere-  Doctrine  does 
ditors  coming  into  operation  after  the  settlor's  death.  promSn  for 
Thus,  in  a  case  where  by  a  voluntary  deed  lands  were  SS^'into 
limited  to   uses   in   strict    settlement,    including   the  ^tior*8*death 
limitation  to  trustees  of  a  term  to  commence  at  the 
settlor's  death  in  trust  to  accumulate  the  rents  in  order 
to  raise  a  fund  for  payment  of  the  mortgages  charged 
on  the  estate,  it  was  held  that  the  mortgagees  were 
cestuis  qtie  trust,  and  consequently  that  the  trust  could 
not  be  put  an  end  to  by  a  person  who  by  executing  a 
disentailing  deed  had  become  owner  in  fee  simple  in 
possession,  subject  to  the  term  (k). 


III.  Stamps  on  settlements. 

By  the  33  &  34  Vict.  c.  97,  the  following  stamp  stamps  on 
duties  are  made  payable  under  the  head  of  '^  settle-       ®™®^*»- 
ment "  in  the  schedule  : — 

Any  instrument,  whether  voluntary,  or  upon  any  good 
or  valuable  consideration,  other  than  a  bon&  fide 
pecuniary  consideration,  whereby  any  definite  and 
certain  principal  sum  of  money  (whether  charged 
or  chargeable  on  lands  or  other  hereditaments  or 
heritable  subjects,  or  not,  or  to  be  laid  out  in  the 
purchase  of  lands  or  other  hereditaments  or  heritable 
subjects  or  not),  or  any  definite  and  certain  amount 
of  stock,  or  any  security,  is  settled,  or  agreed  to  be 
settled,  in  any  manner  whatsoever. 

£    8.    d. 
For  every  £100,  and  also  for  any  fractional 
part  of  £100,  of  the  amount  or  value  of  the 
property  settled,  or  agreed  to  be  settled 0    5     0 

(i)  Johns  V.  James,  8  C.  D.  744.  {k)  Be  Fitzgerald's    Settlcmont, 

37  0.  D.  18. 
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Hxeniption. 

Instrument  of  appointment  relating  to  any 
property  in  favour  of  persons  specially 
named  or  described  as  the  objects  of  a 
power  of  appointment  created  by  a  pre- 
vious settlement,  stamped  with  ad  raloi*em 
duty  in  respect  of  the  same  property,  or 
by  wiU,  where  probate  duty  has  been  paid 
in  respect  of  the  same  property  as  personal 
estate  of  the  testator. 

As  settlements  frequently  contain  covenants  for  pay- 
ment of  an  annuity,  it  will  be  useful  to  mention  that 
under  the  same  Act  a  bond,  covenant,  or  other  instru- 
ment for  payment  of  an  annuity,  is  charged  as  fol- 
lows : — 

(1)  Being  the  only  or  principal  or  priipaiy 
security  for  any  annuity  (except  upon  the 
original  creation  thereof  by  way  of  sale  or 
security),  or  of  any  sum  or  sums  of  money 
at  stated  periods,  not  being  interest  for  any 
principal  sum,  secured  by  a  duly  stamped 
instrument,  nor  rent  reserved  by  a  lease  or 
tack: 

For  a  definite  and  certain  period,  so  that 
the  total  amount  to  be  ultimately  pay- 
able can  be  ascertained. 

For  the  term  of  life,  or  any  other  indefi- 
nite period : 

For  every  £5,  and  also  for  any  frac- 
tional part  of  £5  of  the  annuity 
or  sum  periodically  payable 

(2)  Being  a  collateral,  or  auxiliary,  or  additional 

or  substituted  security  for  any  of  the  above- 
mentioned  purposes  where  the  principal  or 
primary  instrument  is  duly  stamped : 

!Thc  same  ad  valo- 
tondOTwve^t 
amount. 


The  same  ad  valo- 
rem duty  aa  a 
bond  or  covenant 
for  such  total 
amount. 


£     8.    d. 


0    2    6 


i. 
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In  any  other  case  :  £  s.    d. 

For  every  £5,  and  also  for  any  fractional 
part  of  £6  of  the  annuity  or  sum 
periodically  payable    -        -         -        -       0    0     6 

And  the  Act  contains  the  following  provisions  relating 
to  stamps  on  settlements: — 

Sect.  124.  Where  any  money  which  may  become  due  or  pay-  Settlement  of 

•II  ^^  o  •  'I.     policy  or 

able  upon  any  policy  of  insurance,  or  upon  any  security  security, 
not  being  a  marketable  security,  is  settled  or  agreed  to 
be  settled,  the  instrument  whereby  such  settlement  is 
made  or  agreed  to  be  made,  is  to  be  charged  with  ad 
valorem  duty  in  respect  of  such  money. 

Provided  as  follows : — 

(1)  Where  in  the  case  of  a  policy  of  insurance  no  provision  Proviso  as  to 
is  made  for  keeping  up  the  policy,  the  ad  valorem  duty  is  ^^  ^^' 

to  be  charged  only  on  the  value  of  the  policy  at  the  date 
of  the  instrument. 

(2)  If  in  any  such  case  the  instrument  contains  a  state- 
ment of  such  value,  and  is  stamped  in  accordance  with 
such  statement,  it  is,  so  far  as  regards  such  policy,  to  bo 
deemed  duly  stamped,  unless  or  until  it  is  shown  that 
such  statement  is  untrue,  and  that  the  instrument  is  in 
fact  insufficiently  stamped. 

Sect.  125.   (1)  An  instrument  chargeable  with  ad  valorem  Settlements 

1    .  i.-i  .    .  J       ii  J     1  when  not  to  be 

duty  as  a  settlement  m  respect  of  any  money,  stock,  or  charged  as 
security,  is  not  to  be  charged  with  any  further  duty  by  »®<5^^*i®8. 
reason  of  containing  provision  for  the  payment  or  transfer 
of  the  same  money,  stock,  or  security. 

(2)  Where  any  money,  stock,  or  security  is  settled,  or  Where  rever- 
agreed  to  be  settled,  by  a  person  who  has  only  a  rever-  ^re^  LtSfed, 
sionary  interest  therein,   and  the  instrument  whereby  regSSs^annuai 
such  settlement  is  made,  or  agreed  to  be  made,  contains  eum  payable  in 

,  ,  ,  meantime. 

a  covenant  by  the  person  entitled  in  possession  to  the 
interest  or  dividends  of  such  money,  stock,  or  security, 
for  the  payment,  during  the  continuance  of  such  posses- 
sion, of  any  annuity  or  yearly  sum  not  exceeding  interest 
at  the  rate  of  £4  per  cent,  per  annum  upon  the  amount 
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Where  several 
instruments, 
one  only  to  be 
charged  with 
ad  valorem 
duty. 


Penalty  for 
not  stamping 
a  settlement 
within  the 
prescribed 
period. 


or  value  of  suoh  money,  stook,  or  security,  such  instru- 
ment shall  not  be  charged  with  any  duty  in  respect  of 
suoh  covenant. 
Sect.  126.  (1)  Where  several  instruments  are  executed  for 
effecting  the  settlement  of  the  same  property,  and  the 
ad  valorem  duty  chargeable  in  respect  of  the  settlement 
of  such  property  exceeds  ten  shillings,  one  only  of  such 
instruments  is  to  be  charged  with  the  ad  valorem  duty. 

(2)  Where  a  settlement  is  made  in  pursuance  of  any  pre- 
vious agreement  or  articles  upon  which  any  ad  valorem 
settlement  duty  exceeding  ten  shilliogs  has  been  paid  in 
respect  of  the  same  property,  such  settlement  is  not  to 
be  charged  with  any  ad  valorem  settlement  duty. 

(3)  In  each  of  the  aforesaid  cases,  the  instruments  not 
chargeable  with  ad  valorem  duty  are  to  be  charged  with 
the  duty  of  ten  shillings. 

If  a  settlement  is  not  stamped  within  30  days  after 
it  is  first  executed,  or  if  executed  abroad,  after  it  is 
first  received  in  the  United  Kingdom,  the  settlor  is 
liable  to  forfeit  £10  (Z). 


OF  STOCK 

BELONGING 

TO  INTENDED 

HUSBAND. 


No.  I. 

SETTLEMENT  o/ Personal  Estate  belonging  to  the  in- 
tended Husband,  for  the  benefit  of  the  Husband  and 
WiFK,  sneeesmvelg  for  life,  and  after  the  death  of  the 
Survivor,  for  the  Issue  of  the  marriage^  with  usual 
clauses. 


Partiee.  THIS  INDENTUEE,  made  the day  of 


Between 


A.  B.,  of,  &e.  {intended  husband),  of  the  first  part,  C.  D.,  of, 
&c.  {intended  icife),  of  the  second  part,  and  E.  F.,  of,  &c., 
Q-.  H.,  of,  &o.,  and  I.  K.,  of,  &c.  {tmstees)  (m),  of  the  third 


U)  61  Vict.  c.  8,  8.  18. 

h 


[vi)  The  number  of  trustees  in  a  settlement  varies  from  two  to  four.  In 
the  aoove  Precedent  there  are  three,  but  it  can  be  easily  adapted  to  the 
case  of  two  or  four  trustees. 
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part :  Whereas  a  marriage  is  intended  shortly  to  be  solemnised  op  stock 
between  the  said  A.  B.  and  the  said  C.  D. :  And  whereas  eitbnded 
the  said  A.  B.  has  before  the  execution  of  these  presents  trans-     ^^^^^- 

ferred  the  sum  of  £ two  and  three  quarters  per  cent,  con-  P^nJed' 

solidated  stock  into  the  names  of  the  said  E.  F.,  Q-.  H.,  and  marriage. 
I.  K.,  in  the  books  of  the  Q-overnor  and  Company  of  the  Bank 

of  England,  and  has  assigned  the  sum  of  £ debenture  stock  Transfer  of 

of  the Railway  Company  unto  the  said  E.  F.,  Or,  H.,  and  trustees. 

I.  K.  by  a  proper  deed  for  that  purpose :  NOW  THIS  IN-  Witnessing 
DENTURE  WITNESSETH,  that  in  consideration  of  the  said  ^'^* 
intended  marriage,  it  is  hereky  agreed  and  declared  that  Trustees  shaU 
the  said  E.  F.,  G.  H.,  and  I.  K.  (hereinafter  called  "the  tnis-  ofstoS^sTS^ 

tees"),  shall  stand  possessed  of  the  said  sum  of  £ consoli-  ^]J|*J^jj^. 

dated    stock,  and  the  said  sum  of  £ railway  debenture  band  unta 

stock:  In  trust  for  the  said  A.  B.,  until  the  said  intended 
marriage  :  And  after  the  said  intended  marriage  In  trust  that  After  marriage 
the  trustees  («)  shall  either  retain  the  same,  or,  with  the  consent  sen^inves?-^' 
in  writing  of  the  said  A.  B.  and  C.  D.  during  their  joint  lives,  Xinge^me 
and  of  the  survivor  of  them  during  his  or  her  life,  and  after  the 
decease  of  such  survivor,  at  the  discretion  of  the  trustees,  sell 
the  same,  and  invest  the  moneys  produced  by  such  sale,  with 
power  from  time  to  time  with  such  consent,  or  at  such  discretion 
as  aforesaid,  to  vary  the  investments,  and  shall  stand  possessed 
of  the  said  consolidated  stock  and  debenture  stock,  and  the  in- 
vestments for  the  time  being  representing  the  same  (hereinafter 
called  the  trust  funds)  :  In  trust  to  pay  the  income  thereof  to  To  pav  income 
the  said  A.  B.  during  his  life,  and  after  his  decease  to  the  said  ^e1u^«^^ 
C.  D.  during  her  life,  and  after  the  decease  of  the  survivor  of  ^^^^^  ^°^  ^^^* 
the  said  A.  B.  and  C.  D.,  In  trust  for  such  child,  children,  or  in  trust  for  the 
remoter  issue  (o)  of  the  said  intended  marriage,  at  such  age  or  marriage  as 
time,  or  ages  or  times  (not  being  earlier  as  to  any  object  of  this  ^^^  ^^ 

survivor  shall 


appoint. 


(n)  It  was  formerly  usual  to  provide  that  the  trust  might  be  exercised 
by  the  surYivors  and  survivor  of  the  trustees,  and  tbe  executors  or 
administrators  of  such  survivor.  As  regards  the  survivors  and  survivor, 
this  is  now  provided  for  by  the  Conveyancing  Act,  1881,  s.  38,  and  as 
re^rds  the  executors  or  administrators  of  the  last  survivor,  it  is  generally 
better,  if  all  the  trustees  die,  to  appoint  new  ones  under  the  statutory 
power. 

(o)  This  power  is  good,  although  the  class  is  not  limited  in  terms  to 
issue  boi'n  within  the  period  allowed  by  the  rule  against  perpetuities,  but 
it  must  be  exercised  consistently  with  that  rule.  Koutledge  v.  Dorrill,  2 
Ves.  jun.  357. 
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OF  sTocac      power  than  his  or  her  age  of  twenty -one  years  or  day  of  mar- 
TO  INTENDED    ^lage),  m  such  shares,  if  more  than  one,  upon  such  conditions, 


HUSBAND. 


and  in  such  manner  as  the  said  A.  B.  and  C.  D.  shall  hy  any 
deed  or  deeds  jointly  appoint:  And  in  default  of  such  appoint- 
ment, and  so  far  as  any  such  appointment  shall  not  extend, 
then  as  the  survivor  of  them  the  said  A.  B.  and  C.  D.  shall 
And  in  default  by  any  deed  or  deeds,  or  by  his  or  her  will,  appoint :  And  in 
mentforsona    DEFAULT  of  such  appointment,  and  so  far  as  any  such  appoint- 
t^^one,      nient  shall  not  extend,  In  trust  for  all  the  children  of  the  said 
aSainiQ^tha"  ^^^®^^®<1  marriage  who,  being  sons,   shall  attain  the   age  of 
age  or  marry-   twcuty-one  years,  or,  being  daughters,  shall  attain  that  age  or 
age,  equaUy!*    marry  under  that  age,  in  equal  shares,  and  if  there  shall  be  but 
one  such  child,  then  the  whole  to  be  in  trust  for  that  one  child : 
Hotchpot         But  so,  nevertheless,  that  no  child  who  or  any  of  whose  issue 

clause.  '  '  •'  ^ 

shall  take  any  part  of  the  trust  funds  under  any  such  appoint- 
ment as  aforesaid  shall  be  entitled  to  any  share  of  the  unap- 
pointed  part  of  the  trust  funds,  without  bringing  the  share 
or  shares  appointed  to  him  or  her  or  to  his  or  her  issue  into 
hotchpot,  and  accounting  for  the  same  accordingly,  unless  the 
persons  or  person  making  such  appointment  shall  thereby  direct 
the  contrary :  And  if  there  shall  be  no  child  of  the  said  in- 
tended marriage,  who  being  a  son  shall  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  shall  attain  that  age  or  marry 
under  that  age,  then,  In  trust  for  the  said  A.  B.  absolutely : 
Advancement  And  IT  IS  HEREBY  ALSO  DECLARED,  that  the  trustees  may  at  any 
^  ^^^'  time  or  times,  with  the  consent  in  writing  of  the  said  A.  B. 

and  C.  D.  during  their  joint  lives,  and  of  the  survivor  of  them 
during  his  or  her  life,  and  after  the  decease  of  such  survivor,  at 
the  discretion  of  the  trustees,  raise  any  part  or  parts  not 
exceeding  together  one  moiety  of  the  vested  or  expectant  share 
of  any  child  or  remoter  issue  of  the  said  intended  marriage 
under  these  presents,  or  under  any  such  appointment  as  afore- 
said, and  may  apply  the  same  for  his  or  her  advancement,  pre- 
ferment, or  benefit,  as  the  trustees  shall  think  fit.  And  it  is 
ciaT^.™^  HEREBY  ALSO  DECLARED,  that  all  moucys  liable  to  be  invested 
under  these  presents  may  be  invested  on  government  securities  or 
any  other  stocks,  funds,  or  securities  authorized  by  law  for  trust 
funds  [or  in  the  purchase  of  inscribed  stock  of  any  British  colony 
or  on  mortgage  of  any  leasehold  houses  or  land  in  England  or 
"Wales  held  for  any  term  having  at  least  sixty  years  to  run  at  the 
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time  of  the  investment,  or  of  any  life  interest  in  real  or  personal      op  stock 
property,  together  with  a  policy  or  policies  of  assnranee  on  the    to  intended 
life  of  the  person  for  whose  life  such  interest  shall  bo  holden  (p)].      httbband. 
And  it  is  hereby  also  declared  that  the  power  of  appointing  Power  to 
new  trustees  conferred  by  the  Conveyancing  and  Law  of  Pro-  tnSees.^^^ 
perty  Act,  1881,  shall,  for  the  purposes  of  these  presents,  be 
vested  in  the  said  A.  B.  and  0.  D.  during  their  joint  lives,  and 
in  the  survivor  of  them  during  his  or  her  life:    And  it  is  powerto 
HEREBY  ALSO  DECLARED  that  the  trusteos  may,  if  they  think  fit,  to^arge?***^ 


( p)  The  words  in  brackets  will  be  omitted  if  the  parties  are  satisfied 
with,  the  range  of  investments  allowed  by  law.  See  pp.  178,  179.  If  a 
still  more  comprehensive  power  is  desired,  the  following,  either  with  or 
without  modifications,  is  suggested : — 

And  it  is  also  declared  that  all  moneys  liable  to  be  in- 
vested under  these  presents,  may  be  invested  in  any  stocks, 
funds,  or  securities  authorized  by  law  for  trust  funds,  or  in  any 
stocks,  funds,  or  securities  of  any  British  colony  or  dependency, 
or  of  any  foreign  state,  or  in  or  upon  the  stock,  shares,  or 
securities  of  any  railway  or  other  company,  whether  in  the 
United  Kingdom  or  in  any  British  colony  or  dependency,  or 
in  any  foreign  country,  or  upon  the  securities  of  any  municipal 
or  other  corporation,  company,  or  public  body,  or  upon  real  or 
heritable  or  leasehold  securities  in  any  part  of  the  United 
Kingdom,  or  in  any  British  colony  or  dependency,  or  upon  the 
security  of  any  life  interest  in  real  or  personal  property,  together 
with  a  policy  or  policies  of  assurance  on  the  life  or  lives  of  the 
person  or  persons  for  whose  life  or  lives  such  interest  is  holden. 

The  following  power  to  lend  on  contributory  mortgages  may  be  inserted, 
if  wished : — 

And  it  is  also  declared  that  in  lending  money  on  any  Power  to  lend 
mortgage  security  authorized  by  the  said  Act  or  by  these  pre-  ^  ^^^^' 
sentfi,  the  same  may  be  lent  in  conjunction  with  money  advanced  &^«^' 
by  any  other  person  or  persons  by  way  of  contributory  loan, 
and  in  such  case  the  security  may  be  taken  in  the  joint  names 
of  the  several  contributories  or  any  two  or  more  of  them,  or  in 
the  joint  names  of  any  two  or  more  persons  to  be  nominated  in 
that  behalf  by  the  several  contributories,  or  such  other  arrange- 
ment may  be  made  in  relation  thereto  as  the  trustees  may 
think  fit. 
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OF  STOCK 
BELONGING 
TO  INTENDED 
HUSBAND. 

Power  to 
trustees  to 
employ  solici- 
tors, &c.  and 
for  trustee,  if 
employed,  to 
charge. 


Settlement  to 
be  void  if 
marriage  is  not 
solemmzed 
Mrithin  twelve 
months. 


instead  of  acting  personally,  employ  and  pay  a  solicitor,  or  any 
other  person,  to  transact  any  business  or  do  any  act  required  to 
be  done  in  connection  with  the  trust,  including  the  receipt  and 
payment  of  money,  and  that  any  trustee  of  these  presents  being 
a  solicitor,  or  other  person  engaged  in  any  profession  or  business, 
may  be  so  employed,  and  shall  be  entitled  to  charge  and  be 
paid  all  professional  and  other  charges  for  any  business  or  act 
done  by  him  in  connection  with  the  trust,  including  any  act 
which  a  trustee,  not  being  a  solicitor  or  other  person  engaged 
as  aforesaid,  could  have  done  personally  (p).  Provided 
ALWAYS,  and  it  is  hereby  lastly  declared,  that  if  the  said  in- 
tended marriage  shall  not  be  solemnized  within  twelve  calendar 
months  from  the  date  hereof  these  presents  shall  be  void,  and  the 
stocks  hereby  settled  shall  be  re- transferred  to  the  said  A.  B. 
In  witness,  &c. 


No.  11. 


OF  STOCK 
BELONGING 

TO  wrpB. 


SETTLEMENT  of  Stock  belonging  to  the  intended  Wife, 
the  Income  to  he  paid  to  the  Wife  for  her  life  for  her 
separate  me^  and  after  her  death  to  the  Husrand  ; 
Trusts  for  Issue  and  Usual  Clauses  ;  Agreement 
far  settling  other  present  and  future  Property  of  the 
Wife. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  18—,  Be- 

tween  a.  B.,  of,  &c.  {intetided husband),  of  the  first  part,  CD., 
of,  &c.  {intended  wife),  of  the  second  part,  and  E.  F.,  of,  &c., 
G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  (trustees),  of  the  third  part : 
Whereas  a  marriage  is  intended  shortly  to  be  solemnized 
between  the  said  A.  B.  and  the  said  C.  D. :  And  whereas. 

Agreement  for  upon  the  treaty  for  the  said  intended  marriage  it  was  agreed 

that  the  sum   of   £ two   and  three  quarters  per   Cent. 

Consolidated  Stock  belonging  to  the  said  C.  D.,  [and  such  other 
present  and  future  property  (if  any)  of  the  said  C.  D.  as  is 
hereinafter  in  that  behalf  mentioned,]  should  be  respectively 

{p)  This  form  is  similar  to  one  recommended  in  a  circular  issued  by 
the  Incorporated  Law  Society,  as  having  been  settled  by  an  eminent 
conveyancer. 


Bedtal  of 

intended 

marriage 
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settled  upon  the  trusts  and  in  the  manner  hereinafter  expressed :      or  btook 
And  for  the  purposes  of  the  said  intended  settlement  the  said      to  wife. 
C.  D.  has  transferred  the  said  stock  into  the  names  of  the  said  Transfer  of 
E.  F.,  Gr.  H.,  and  I.  K.,  in  the  books  of  the  Governor  and  Com-  ^te^. 
pany  of  the  Bank  of  England :  NOW  THIS  INDENTUEE  wituearing 
WITNESSETH,  that  in  consideration  of  the  said  intended  ^'^• 
marriage,  It  is  hereby  agreed  and  declared,  that  the  said  Trustees  to 

^-^    T^  -■  _  hold  stocjc  in 

E.  F.,  Q.  H.,  and  I.  K.  (hereinafter  called  "  the  trustees")  shall  trust  for  wife 

stand  possessed  of  the  said  sum  of  £ consolidated  stock,  In  ^^^i"^™*^- 

TRUST  for  the  said  C.  D.,  until  the  said  intended  marriage,  and 
from  and  after  the  said  marriage.  In  trust  that,  &c.  {retain 
stocky  or  sell  and  invest,  and  vary  investmentSy  vide  suprd,  p.  269), 
and  shall  pay  the  income  of  the  said  stock,  and  the  invest-  To  pay  income 

1      •        jt        J.  1    .  1'         ±-t  /I         •      *A       to  wife  for  life 

ments  for  the  time  bemg  representmg  the  same  (heremaiter  forhersepa- 

caUed  "the  trust  funds"),  to  the  said  C.  D.  (<?)  during  her  "^^e'Tof" 

life,  for  her  separate  use,  and  so  that  she  shall  not  have  power  ^^^^'*?? 

■while  under  coverture  to  dispose  thereof  in  the  way  of   an-  husband  for 

ticipation,  and  after  the  decease  of  the  said  0.  D.,  shall  pay  death  of  sur- 
vivor for  iteue. 

{q)  It  is  usual  to  give  the  wife,  for  her  separate  use,  the  whole  income 
of  property  settled  oy  her ;  but  sometimes  it  is  arranged  that  she  shall 
receive  an  annual  sum  onl^  out  of  such  income.  In  such  a  case  the 
following  trusts  of  income  will  be  substituted  for  those  in  the  text : — 

In  Trust  that  the  trustees  shall  pay  to  the  said  C.  D.  during  to  pay  an- 
the  joint  lives  of  the  said  A.  B.  and  C.  D.  the  annual  sum  of  dSiSg^^o^^ 
£ for  her  separate  use  and  so  that  she  shall  not  have  power  ^^®;»  ^^ 

*     ,  .   ,        .  .  residue  of 

to  dispose  thereof  m  the  way  of  anticipation,  the  said  annual  income  to 
sum  to  be  padd  by  equal  half-yearly  payments,  the  first  of  such 
payments  to  be  made  at  the  expiration  of  six  calendar  months 
next  after  the  solemnization  of  the  said  intended  marriage ;  and 
if  the  said  C.  D.  shall  die  on  any  day  not  being  one  of  the  said 
half-yearly  days  of  payment,  there  shall  be  no  apportionment 
of  the  current  half-yearly  payment:  And  the  trustee  shall 
during  such  joint  lives  as  aforesaid  pay  the  surplus  of  the  said 
income  to  the  said  A.  B. :  And  shall  after  the  decease  of  such 
one  of  them  the  said  A.  B.  and  C.  D.  as  shall  die  first  pay  the 
whole  of  the  income  of  the  trust  funds  to  the  survivor  of  them 
during  his  or  her  life  :  And  after  the  decease  of  such  survivor 
shall  stand  possessed  of  the  trust  funds,  In  tri'st,  &c.  {as  in 
text). 

VOL.  II.  T 
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OF  STOCK      the  said  inoome  to  the  said  A.  B.  (if  then  living)  during  his 

TO  WIFE,      lif 6>  fl'nd  from  and  after  the  decease  of  the  survivor  of  the  said 

A.  B.  and  0.  D.  shall  hold  the  said  trust  funds,  In  trust,  &o. 

{Trusts  for  issue  as  husband  and  m/e  or  survivor  shall  appoint,  aiid 

in  default  of  appointment  for  children^  equally — sons  at  twenty* 

one  and  daughters  at  tu-enty-mie  or  fnarriage, — Hotchpot  clause^ 

In  default  of    suprd,  p.  270) :    And  if   there  shall  he  no  child  of  the  said 

^e  shaifb"    intended  marriage,  who  heing  a  son  shall  attain  the  age  of 

mH  m  S^fa^t  ^^^^^7'^^^  years,  or  being  a  daughter  shall  attain  that  age  or 

of  appointment  marry,  then  In  trust  for  the  said  C.  D.  absolutely  if  she  shall 

xoir  wife  if  she 

Buryiyes.  suTvive  her  uow  intended  coverture:  But  if  she  shall  die  during 

her  now  intended  coverture  then  Upon  such  trusts  (r)  as  the 
said  Vi.  D.  shall  by  her  will  appoint,  and  in  default  of  such  ap- 
pointment, and  so  far  as  any  such  appointment  shall  not  extend. 
In  trust  for  the  person  or  persons  who  under  the  statutes  for  the 
distribution  of  the  effects  of  intestates  would  on  the  decease  of  the 
said  C.  D.  have  been  entitled  thereto  if  she  had  died  possessed 
thereof  intestate  and  without  having  been  married,  such  persons, 
if  more  than  one,  to  take  as  tenants  in  common  in  the  shares 
in  which  the  same  would  have  been  divisible  between  them 

Agreement  for  under  the  same  statutes  {advancement  clause^  p.  270) :  And  it  is 

See^t  a^^  HEREBY  AGREED  AND  DECLARED  («)  that  all  real  and  personal  pro- 
rt™  Y^'       perty  (if  any)  not  hereinbefore  settled,  to  which  the  said  C.  D. 

mtended  wife,  at  the  time  of  the  said  intended  marriage,  or  at  any  time  during 
her  now  intended  coverture,  shall  be  or  become  entitled,  whether 
in  possession,  reversion,  or  otherwise  (except  jewels,  trinkets, 
ornaments  of  the  person,  plate,  linen,  china,  furniture,  pictures, 
prints,  books,  and  articles  of  the  like  nature,  and  except  also  any 
legacy  or  other  property  acquired  at  one  and  the  same  time,  not 
exceeding  in  amount  or  value  the  sum  of  £200  {t))  shall,  so  soon 

(r)  It  is  not  right  to  omit  this  testamentary  power  where'  the  money 
Fettled  belongs  to  the  intended  wife  herself,  except  at  her  own  wish,  after 
having  had  the  matter  f  uUy  explained  to  her.  put  if  the  money  is  settled 
by  her  father,  or  some  other  relation,  he  may  fairly  stipulate  that  she  shall 
not  have  a  power  of  giving  it  away  from  the  family,  and  in  such  case  the 
power  may  either  be  omitted  altogether,  or  a  more  limited  power  given. 
The  following  is  the  form  of  a  more  limited  power,  *'In  trust  for  such 
person  or  persons,  being  a  brother  or  sister,  brothers  or  sisters,  or  the  issue 
of  a  brother  or  sister,  or  of  brothers  or  sisters,  of  the  said  C.  D.,  as  she 
the  said  C.  D.,  &c." 

U)  This  provision  for  settling  after-acquired  property  will  be  inserted 
only  when  desired. 

(t)  £200  is  the  sum  usually  fixed,  but  in  many  cases  a  higher  sum 
would  appear  more  reasonable. 
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as  eiroamstances  will  admit,  and  at  the  cost  of  the  trust  estate,  of  stock 
be  assured  and  transferred  by  the  said  C.  D.  and  all  other  to  wife. 
necessary  and  proper  parties  (if  any)  unto  or  otherwise  vested 
in  the  trustees,  Upon  trust  that  the  trustees  shall  at  such 
time  or  times,  and  in  such  manner  as  they  shall  think  fit 
(but  as  to  reversionary  property  not  until  it  shall  fall  into 
possession),  sell  or  call  in  and  convert  into  money  such  part 
or  parts  of  the  said  property  as  shall  not  consist  of  money  or 
of  investments  of  the  nature  hereinafter  authorised,  and  shall 
stand  possessed  of  such  part  of  the  said  property  as  shall  consist 
of  authorised  investments,  or  of  money  uninvested,  and  also  of 
the  moneys  to  arise  from  such  sale,  calling  in,  and  conversion  as 
aforesaid,  upon  the  trusts  and  with  and  subject  to  the  powers 
and  provisions  hereitibefore  declared  and  contained  concerning 
the  trust  funds  hereby  settled  (w) :  And  in  the  meantime, 
and  so  long  as  any  property  hereinbefore  directed  to  be 
sold  shall  remain  unsold,  shall  pay  the  rents  and  income 
thereof  to  the  person  or  persons  and  in  the  manner  to  whom 
and  in  which  the  income  of  the  trust  funds  shall  for  the  time 
being  be  payable  or  applicable  under  the  foregoing  trusts  (x) : 
Provided  always,  that  if  any  property  to  become  vested  in 
the  trustees  as  aforesaid  shall  consist  of  an  annuity  or  of 
the  rents  or  income  of  real  or  personal  property  payable  to  the 
said  C.  D.  during  her  life  or  the  life  or  lives  of  any  other  person 
or  persons  only,  or  for  any  term  or  period  determinable  on  her 
death,  or  on  the  death  of  any  other  person,  such  annuity,  rents, 
or  income  shall  not  be  sold  unless  the  said  C.  D.  shall  by  writ- 
ing direct  the  sale  thereof,  but  the  said  annuity,  rents,  or  income 
shall,  unless  and  until  the  same  shall  be  sold,  be  paid  and  applied 
to  the  person  or  persons  and  in  the  manner  to  whom  and  in  which 
the  income  of  the  trust  funds  shall  for  the  time  being  be  pay- 
able or  applicable  under  the  foregoing  trusts  {x) :  And  it  is 
HEREBY  DECLARED,  that,  &c.,  {Investment  and  appointment  ofneic 
trustees  clauseSy  supra,  pp.  270,  271):  Provided  always,  and  Settlement  to 

it    is    HEREBY     lastly     DECLAIMED,    that    if     the    said    intended  mania^enot 

marriage  shall  not  be  solemnized  within  twelve  calendar  months  wl^^t'^ive 

months, 
(u)  If  the  wife  only  receives  an  annuity  out  of  the  income  of  the  wife's 

trust  funds,  add  here,  **but  so  as  not  to  increase  the  said  annuity  of 

£ hereinbefore  made  payable  to  the  said  C.  D.  duiing  the  joint  lives 

of  the  said  A.  B.  and  C.  D.'^ 

(ac)  Add  here,  if  required,  **  but  so  as  not  to  increase  the  said  annuity." 

..  •> 
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OF  STOCK 

BELONOINO 

TO  WIFE. 


after  the  date  of  these  presents,  these  presents  shall  be  void,  and 
the  stock  hereby  settled  shall  be  re-transferred  to  the  said  C.  D. 
In  witness,  &o. 


SKTTLBICENT 

OP  JL  POLICY  OP 

ABSUBASOB 

EFFECTED  ON 

THE  LIFE  OF 

THE  INTENDED 

HUSBAND. 


No.  III. 

SETTLEMENT  of  a  Policy  0/ Assurance  (2)  efected  on  the 
Life  of  the  intended  Husbanu  ;  Provision  enabling  him  to 
PAY  to  the  Trustees  a  sum  equal  to  the  Policy,  in  which 
case  the  Policy  is  to  be  held  in  Trust /or  him  absolutely ; 
Covenants  by  the  Husband /or  keeping  up  the  insurance. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  {intended  husband)^  of  the  first  part,  C.  D.,  of,  &o. 
{intended  tcife),  of  the  second  part,  and  E.  F.,  of,  &o.,  Gr.  H.,  of, 
&o.,  and  I.  K.,  of,  &c.  {trustees)^  of  the  third  part:  Whereas  a 
marriage  is  intended  shortly  to  he  solemnized  between  the  said 
A.  B.  and  the  said  C.  D. :  And  whereas  the  said  A.  B.  is 
possessed  of  a  policy  of  assurance  on  his  life  for  the  sum  of 

£ ,  effected  with  the Assurance  Society,  dated  , 

and  numbered 
premium  of  £ — 


Marriage 
agreed  on. 

Agreement  to 
Bettle  policy. 


Assignment  of 
policy  to 
trusteea. 


Notice  to  be 
given  to  office. 

Effect  of  new 
enactment  that 
policy  shall 
confer  no  right 
to  sue  unless 
stamped. 


subject  to  the  payment  of  the  annual 

— ,  And  upon  the  treaty  for  the  said  intended 
marriage  it  was  agreed  that  the  said  A.  B.  should  settle  the  said 
policy  upon  the  trusts  and  in  the  manner  hereinafter  expressed : 
NOW  THIS  INDENTUEE  WITNESSETH,  that  in  con- 
sideration  of  the  said  intended  marriage,  The  said  A.  B.  as 
settlor  (a)  hereby  assigns  unto  the  said  E.  F.,  Gr.  H.,  and  I.  E. 
(hereinafter  called  "  the  trustees "),  The  hereinbefore  recited 

(2)  See  30  &  31  Vict.  c.  144.    Notice  of  this  deed  should  be  given  to  the 
assurance  society  pursuant  to  30  &  31  Vict.  c.  144. 

The  stamp  on  this  deed  will  be  59.  per  £100  on  the  sum  assured.  By 
the  Customs  and  Inland  Eevenue  Act,  1888,  s.  19,  it  is  provided  that  no 
assignment  of  a  policy  of  life  assurance  shall  confer  on  the  assignee  any 
right  to  sue,  or  give  a  valid  discharge,  for  the  money  assured  thereby, 
unless  such  assignment  is  duly  stamped,  and  that  no  payment  shall  be 
made  by  any  person  claiming  under  such  assignment  unless  the  same  is 
duly  stamped.  '  And  if  any  payment  is  made  in  contravention  of  this 
clause,  the  company  or  person  Dy  whom  the  payment  is  made  is  made 
liable  for  the  penalty.  It  is  apprehended  that  this  enactment  does  not 
invalidate  the  assi&Timent,  but  merely  prevents  the  assignee  from  suing 
for  the  money  until  it  is  stamped.  Consequently,  if  A.  assigns  the  policy 
first  to  £.  and  then  to  C,  but  the  assignment  to  B.  is  not  stamped  untd 
after  the  assignment  to  C,  B.  is  not  on  that  account  postponed  to  C. 
-  (a)  These  words  carry  with  them  an  implied  ooyenant  for  further 
assurance.    See  Conveyancing  Act,  1881,  s.  7  (E). 
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policy  of  aasuranoe,  and  the  said  sum  of  £ thereby  assured,    settlkmbnt 

and  all  other  moneys  to  become  payable  thereunder  by  way  of  assueance* 
bonus  or  otherwise,  To  hold  the  same  unto  the  trustees,  In  ^^^^^^op 
TRUST  for  the  said  A.  B.  until  the  said  intended  marriafire,  and  the  intended 

.  11  HUSBAND. 

FROM  AND  AFTER  the  saidmamagc,  upon  trust  that  the  trustees 

shall  upon  the  death  of  the  said  A.  B.  receive  the  moneys  to  J^tti™untii 
become  payable  under  the  said  policy,  and  with  the  consent  in  JSf"^*^^'!^ 
writing  of  the  said  C.  D.  if  then  living,  or  if  she  shall  be  receive  and 
then  dead,  at  the  discretion  of  the  trustees,  invest  the   said  moneyswhen 
moneys  or  so  much  thereof  as  shall  remain  after  paying  the  P*y*^^®- 
expenses  of  and  incidental  to  the  obtaining  payment  of  the  same 
in  or  upon,  &c.     {Trusts  for  investment  and  varying  investments^ 
suprdy  p.  269.)     And  shall  stand  possessed  of  the  said  policy 
moneys,  and  the  investments  for  the  time  being  representing  the 
same  (hereinafter  called  "  the  trust  funds  ") :  In  trust  to  pay 
the  income  thereof  to  the  said  C.  D.,  if  she  shall  survive  the 
said  A.  B.,  during  her  life :  And  after  the  decease  of  the  sur- 
vivor of  the  said  A.  B.  and  C.  D.,  In  trust,  &c.  (Trust  for  Trusts  for 

■  husband,  wife, 

issue  as  husband  and  wife  or  survivor  shall  appoint y  and  in  de^  and  issue. 
fault  of  appointment  for  children  equally^ — sons  at  twenty-one,  and 
daughters  at  ticenty-one,  or  marriage, — Hotchpot  clause, —  Ultimate 
trust  in  default  of  issue  for  husband,  suj^rd,  pp.  269,  270)  :  Pro- 
vided ALSO,  that  the  trustees  may  at  any  time  or  times  with  the 
consent  in  writing  of  the  said  C.  D.  during  her  life,  or  after 
her  decease  at  their  own  discretion,  raise,  &c.  {Adcancetnent  Advancement 
clause,  p.  270) ;  And  the  said  A.  B.  hereby  covenants  with  the  ^      "      , 

y  r  /  9  ^  J  ^  Covenants  by 

trustees,  that  he  the  said  A.  B.  will  not  at  any  time  do  any  act  husband  to 
or  commit  any  default  whereby  the  said  policy  of  assurance  policy; 
may  be  rendered  void  or  voidable  (b),  and  will,  in  case  the  said  to  effect  new 
policy  or  any  new  policy  to  be  effected  as  hereinafter  mentioned,  shall  become 
shall  by  any  means  become  void,  forthwith  at  his  own  cost  ^^^  * 
effect  a  new  policy  on  his  life  in  lieu  of  such  void  policy, 

in  the  names  of  the  trustees  in  the  sum  of  £ at  least, 

and  will   duly   and  regularly  pay   the  premiums  and  other  topaypre- 
sums  of  money  (if  any)  which  shall  from  time  to  time  become  J^^^ 
payable  for  keeping  on  foot  the  said  policy  hereby  assigned,  and  receipts. 
every  or  any  such  new  policy  as  aforesaid,  and  will  on  demand 
deliver  to  the  trustees  the  receipt  for  every  such  premium  :  Pro-  Proviso 

*  ^  X  rehevmg 

{b)  See  Dormay  v.  Borrodaile,  10  Beav.  335,  ae  to  the  effect  of  these  *™*«^  ^™ 
negative  words. 
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sETFLExssT    VTDED  ALWATS  that  it  shall  not  be  obligatory  on  the  trustees  to 

^  AfisuScE^^  enforce  the  performance  of  any  of  the  covenants  hereinbefore 

^f  ^5^  2^    contained  on  the  part  of  the  said  A.  B.  in  reference  to  the  said 

THE  LIFE  OF  ^  * 

THE  INTENDED  poUcy  of  assuTancc,  unless  they  shall  think  fit  so  to  do,  nor  shall 
'- —  it  be  considered  a  breach  of  trust  for  the  trustees  to  permit  the 

responsibility  .,  ..  .  i»jx  -i.  i. 

as  to  policy,      said  covenants  to  remain  unperiormed,  or  to  permit  any  such 
Power  to         policy  as  aforesaid  to  become  void  through  any  means  whatever : 
accept  reduc-    And  IT  IS  AGREED  AND  DEcr.ARED  that  if  any  bonus  shall  at  any 
m^um  iuUea     time  hereafter  be  declared  on  the  said  policy,  and  an  option  shall 
of  bonus.         Y^  given  to  the  holder  of  the  said  policy  either  to  have  the  amount 
of  such  bonus  added  to  the  sum  assured  by  the  said  policy,  or 
to  have  a  present  payment  of  money  or  a  reduction  of  future 
premiums  in  lieu  thereof,  then  and  in  such  case  the  trustees 
shall  exercise  such  option  in  such  manner  as  the  said  A.  B. 
shall  direct,  and  if  any  such  bonus  shall  be  accepted,  and 
the  said  A.  B.  shall  at  any  time  afterwards  request  the  trustees 
to  surrender  the  same  to  the  said  assurance  office  in  considera- 
tion of  a  present  payment  of  money  or  a  reduction  of  future 
premiums,  then  and  in  every  such  case  the  trustees  shall  comply 
with  such  request  and  act  accordingly,  and  if  in  any  such  case 
as  aforesaid  a  present  payment  of  money  shall  be  accepted  such 
Power  to         money  shall  belong  to  the  said  A.  B.  (c) :  Provided  also,  and  it 
to  trustees  a*^  is  hereby  agreed  and  declared,  that  it  shall  be  lawful  for  the  said 
in  redemptton   ^'  ^-  ^^  ^^7  ^™®  during  his  life  to  redeem  the  said  policy  of  as- 

of  policy.         surance  by  paying  to  the  trustees  the  sum  of  £ ,  and  in  such 

case  the  said  policy  shall  be  re-assigned  to  the  said  A.  B.  at  his 
expense  freed  and  discharged  from  the  trusts,  powers,  and  pro- 
visions hereinbefore   declared    and  contained    concerning  the 
Trusts  of         same,  and  the  trustees  shall  stand  possessed  of  the  said  simi  of 

so  pa^.  £ paid  to  them  by  the  said  A.  B.  as  aforesaid  upon 

the  trusts  and  with  and  subject  to  the  powers  and  provisions 
hereinbefore  declared  and  contained  concerning  the  moneys  to 
be  received  by  virtue  of  the  said  policy  of  assurance,  but  so  that 
during  the  joint  lives  of  the  said  A.  B.  and  0.  D.,  and  the  life  of 
the  survivor  of  them,  every  investment  or  variation  of  investment 

of  the  said  sum  of  £ be  made  with  their,  his,  or  her  consent 

in  writing,  and  that  the  income  of  the  said  sum  of  £ and  the 

(c)  This  proviso  must  not  be  considered  as  a  common  form  in  a  settle- 
ment of  a  poUoy  of  assurance.  It  is  supposed  to  have  been  specially 
stipulated  for  in  tliis  particular  case. 
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fltobks,  funds,  and  securitieB  in  or  upon  which  the  same  shall  be    bbttleicent 
invested,  shall  be  paid  to  the  said  A.  B.  during  his  life,  and  so    'A^ra^b^ 
also  that  the  power  hereinbefore  contained  enabling  the  trustees  ^^^fb  op 
to  apply  moneys  for  the  advancement  of  any  child  or  remoter  ™^  intended 

issue  of  the  said  intended  marriage,  may  be  exercised  during  ^ 

the  joint  lives  of  the  said  A.  B.  and  C.  D.,  or  the  life  of  the 
survivor  of  them,  by  their,  his,  or  her  direction  in  writing  {Invest' 
ment  and  appointment  qfnetc  trustees  chmes^  suprd,  pp.  270,  271) : 
Provided  always,  and  it  is  hereby  lastly  declared,  that  if  the  Settlement  to 
said  intended  marriage  shall  not  be  solemnized  within  twelve  marriage  not 
calendar  months  from  the  date  of  these  presents,  then  and  in  ^^Sa  twelve 
such  case  these  presents  shall  be  void,  and  the  said  policy  of  months. 
assurance  shall  be  re-assigned  to  the  said  A.  B.  for  his  absolute 
use. 
In  witness,  Ac. 


No.  IV. 

APPOINTMENT  bj/  Father  and  Mother  to  a  Daughter  appoiktmbnt 
of  a  Share  of  Settled  Personal  Estate  in  Con-    dauohteb. 


TEMPLATION  ofKAKRlAQE, 

TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 

M.  D.,  of,  &c.,  and  N.,  his  wife  {father  and  mother  of  intended 

tcife)^  SEND  GREETING :  Whereas  by  an  indenture  dated,  Eecitai  of 

&c.,  and  made  between,  &o.  (being  the  settlement  made  in  con-  ^r^^ot^ 

sideration  of  the  marriage  then  intended,  and  which  was  shortly  mo^er*©/ 

afterwards  solemnized,  between  the  said  M.  D.  and  N.,  his  wife,  intended  wife. 

then  N.  0.),  it  was  agreed  and  declared  that  the  said  {trustees 

of  that  settlement)  should  stand  possessed  of  the  trust  funds 

therein  mentioned,  upon  the  trusts  therein  declared  during  the 

lives  of  the  said  M.  D.  and  N.  O.  and  the  life  of  the  survivor  of 

them,  and  after  the  decease  of  such  survivor,  In  trust  for  all 

or  such  one  or  more  of  the  children  and  remoter  issue  of  the 

said  intended  marriage,  at  such  ages  or  times,  age  or  time,  in 
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▲PFonmcBirr  such  shares,  if  more  than  one,  upon  suoh  oonditions,  and  in  suoh 
DAUQETEB.     manner,  as  the  said  M.  D.  and  N.  0.  should  by  any  deed  or  deeds 
p^  t  state    i^^^^^y  appoint :  And  whereas  the  funds  subject  to  the  trusts 
of  settled  trust  of  the  Said  indenture  of  settlement  now  oonsist  of  the  following 
particulco^  (that  is  to  say),  the  sum  of  £ 2f  per  Cent.  Con- 
solidated Stock  standing  in  the  names  of  W.  X.  and  Y.  Z.^ 
the  present  trustees  of  the  said  indenture,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  and  the  sum 

of  £ sterling  invested  on  mortgage  of  real  estate  in  the 

That  there  are  names  of  the  Same  trustees :  And  whereas  there  are  five  children 
i^te^^'^'*  now  living  of  the  said  M.  D.  and  N.,  his  wife :  And  whereas 
marriage  of  a  marriage  is  intended  shortly  to  be  solemnized  between  C.  D, 
of  such  ^^^^  (one  of  the  said  children)  (d)  and  A.  B.,  of,  &c.,  Esquire:  And 
chUdren.  ^  WHEREAS  the  Said  M.  D.  and  N.,  his  wife,  are  desirous  of 
making  such  appointment  to  or  in  favour  of  the  said  C.  D.  as 
witnessmg  is  hereinafter  expressed :  NOW  THESE  PEESENTS  WIT- 
^**^^'  NESS,  that  the  said  M.  D.  and  N.,  his  wife,  in  exercise  of  the 

power  for  this  purpose  given  to  them  by  the  said  indenture  of 
Father  and  settlement  as  aforesaid,  and  of  all  other  powers  (if  any)  them 
OTie-ft^^of  "^*  hereunto  enabling,  hereby  appoint,  that  if  the  said  intended 
settled  trust      marriaffe  shall  be  solemnized  before  the  expiration  of  twelve 

funds  to  in-  ®  -^ 

tended  wife,  calendar  months  from  the  date  of  these  presents,  the  trustees 
for  the  time  being  of  the  said  indenture  of  settlement  shall, 
from  and  after  the  decease  of  the  survivor  of  the  said  M.  D.  and 
N.,  his  wife,  stand  possessed  of  one  equal  fifth  part  or  share  of 
and  in  the  trust  moneys,  stocks,  funds,  and  securities  for  the 
time  being  subject  to  the  trusts  of  the  said  indenture  of  settle- 
ment. In  trust  for  the  said  C.  D.,  absolutely  (c). 
In  witness,  &c. 

(d)  Add  here,  if  the  daughter  is  an  infant,  **  who  is  of  the  age  of 


years. 

(e)  It  is  assumed  that  the  settlement  contains  a  hotchpot  clause.     If  it 
does  not,  one  should  be  added  to  this  appointment. 
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I 


No.  V. 

SETTLiEMENT    of  Reversionary    Personal   e%iate   ap-  bbvebsionart 
POINTED  to  the  intended  Wife  bt/  the  last  Precedent  and  of    ^^^^ 
a  Policy  of  Assurance  on  the  life  of  the  intended  Hus-       ^"<^- 
BAND ;  The  Father  of  intended  Wife  covenants  to  pay  an 
Annual  Sum  until  her  propertt/ falls  into  possession, 

THIS  INDENTURE,  made  the day  of ,  Between 

A.    B.,   of,   &o.    {intended  husband)^  of  the  first  part,  C.  D.,  Parties, 
spinster,   one   of  the  daughters  of  M.   D.,  of,  &c..  Esquire, 
and  N.,  his  wife  {intended  tcife)^  of   the  second  part,  the  said     • 
M.  D.,  of  the  third  part,  and  E.  F.,  of,  &o.,  G.  H.j^  of,  &o.,  and 
I.  K.,  of,  &o.  {trustees)^  of  the  fourth  part :  Whereas  a  marriage  Becitai  of 
is  intended  shortly  to  be  solemnized  between  the  said  A.  B.  mwrUi!^ 
and  the  said  C.  D. :  And  whereas  under  or  by  virtue  of  an 
indenture  dated,  &c.,  and  made,  &o.  (being  a  settlement  made 
previously  to  the  marriage  of  the  said  M.  D.  and  N.,  his  wife, 
then  N.  0.),  and  a  deed  poll  under  the  hands  and  seals  of  the 
said  M.  D.  and  N.,  his  wife,  bearing  even  date  with  these  pre- 
sents, the  said  C.  D.  will  upon  her  said  marriage,  if  the  same  That  intended 
takes  place  within  twelve  calendar  months  from  the  date  of  torevei^ona^ 
these  presents,  become  entitled  in  reversion  expectant  upon  the  P">P«^- 
decease  of  the  survivor  of  the  said  M.  D.  and  N.,  his  wife,  to  one 
equal  fifth  part  or  share  of  the  trust  funds  subject  to  the  trusts 
of  the  said  indenture  of  settlement,  and  which  trust  funds  now 

consist  of  the  sum  of  £ 2J  per  Cent.  Consolidated  Stock 

standing  in  the  names  of  W.  X.  and  Y.  Z.  (the  present  trustees 
of  the  said  indenture),  in  the  books  of  the  Grovemor  and  Com- 
pany of  the  Bank  of  England,  and  a  sum  of  £ invested 

on  mortgage  of  real  estate  in  the  names  of  the  same  trustees  (./). 

And  whereas  the  said  A.  B.,  &c.  {redte  policy^  suprdy  p.  276)  : 

And  whekeas  upon  the  treaty  for  the  said  intended  marriage  it  Ajneementfor 

was  agreed  that  such  settlement  shoidd  be  made  as  is  herein-       ^^^^ 

(/)  The  present  state  of  the  reversioiiary  trust  funds  should  be  stated, 
in  order  to  show  what  the  ad  valorem  stamp  duty  ought  to  be. 
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BKVEBSIOITABT 

PERSONAL 

E8TA.TE  AND 

POLICT. 

Wilziessing 
part. 

Intended  wife 
assigns  her 
reversionary 
jshare  of  trust 
funds  to 
trustees. 


Upon  trust  to 
require 
trs^iflf er  of 
same  w]ien 
it  falls  into 
possession, 
and  to  invest. 


To  pay  income 
to  intended 
wife  for  life 
for  her  sepa- 
rate use  with- 
out power  of 
anticipation, 
and  after  her 
decease  to 
intended 
husband  for 
life. 


Assignment  of 
policy  to 
trustees 


after  expressed :  NOW  THIS  INDENTUBE  WITNESSETH, 
that  in  consideration  of  the  said  intended  marriage,  the  said  C.  D., 
as  settlor  (^),  hereby  assigns  unto  the  said  E.  F.,  Q-.  H.,  and  I.  K. 
(hereinafter  called  "  the  trustees "),  All  that  the  one-fifth 
part  or  share  to  which  the  said  C.  D.  will,  upon  her  said 
marriage,  become  entitled  in  reversion  expectant  as  aforesaid 

of  and  in  the  said  sum  of   £ Consolidated  Stock  and 

the  said  sum  of  £ invested  upon  mortgage  security  re- 
spectively, or  other  the  trust  moneys,  stocks,  funds,  and 
securities  for  the  time  being  subject  to  the  trusts  of  the  said 

indenture  of  settlement  of  the day  of :  To  hold  the 

same  unto  the  trustees,  Upon  trust  that  they  shall  require  the 
transfer  or  payment  thereof  to  them  when  and  so  soon  as  the  same 
shall  fall  into  possession,  and  shall  either  retain  the  same  in  the 
then  state  of  investment  thereof  (if  any),  or  with  the  consent  in 
writing  of  the  said  A.  B.  and  C.  D.  during  their  joint  lives,  and 
of  the  survivor  of  them  during  his  or  her  life,  and  after  the 
decease  of  such  survivor  at  the  discretion  of  the  trustees  convert 
the  same  or  any  part  thereof  into  money,  and  shall,  with  such 
consent  or  at  such  discretion  as  aforesaid,  invest  the  moneys 
which  shall  come  to  their  hands  by  the  ways  and  means  aforesaid 
in,  &c.  (Trusts  for  investment y  and  rarying  investments^  suprd^ 
p.  269),  and  shall  stand  possessed  of  the  said  part  or  share  of 
trust  funds  hereby  assigned  and  the  investments  repi*esenting 
the  same  (hereinafter  called  "  the  wife's  trust  funds  ")  :  In  trust 
to  pay  the  income  thereof  to  the  said  0.  D.  during  her  life  for 
her  separate  use,  and  so  that  she  shall  not  have  power  while 
under  coverture  to  dispose  thereof  in  the  way  of  anticipation, 
and  after  her  decease,  in  trust  to  pay  the  said  income  to  the 
said  A.  B.,  in  case  he  shall  survive  the  said  C.  D.,  during  his 
life,  and  after  the  decease  of  the  survivor  of  the  said  A.  B. 
and  C.  D.  upon  the  trusts  hereinafter  declared  concerning  the 
same.  AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that  in  consideration  of  the  said  intended  marriage,  the  said 
A.  B.  as  settlor  hereby  cwsigns  imto  the  trustees.  The  herein- 
before recited  policy  of  assurance,  and  the  said  sum  of  £ 


(g)  The  "words  **with  the  privity  of  the  said  A.  B."  which  were 
formerly  appropriate,  are  now  omitted,  there  being  since  the  recent  Act 
no  more  necessity  for  the  consent  of  the  husband  to  the  wife's  assignment 
than  for  the  wife's  to  the  husband's. 
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therebj  assured,  and  all  other  moneys  to  beoorae  payable  there-  BsvEBsioirABT 
under  by  way  of  bonus  or  otherwise,  To  hold  the  same  unto  the     ^^^^^^^ 


ESTATE  AND 
POLICY, 


trustees,  Upon  trust  that  they  shall,  upon  the  death  of  the  said 

A.  B.,  receive  the  moneys  assured  by  and  to  become  payable  upon  trust 

under  the  said  policy,  and  shall  out  of  the  said  moneys  in  the  poUcy  moneys, 

first  place  pay  the  expenses  of  and  incidental  to  the  obtaining  ^^  a^^er  pay- 

payment  thereof,  and  shall  invest  the  residue  of  the  said  moneys  to  invest,  and 

with  power  from  time  to  time,  with  the  consent  in  writing  of  Sdfe^or  her 

the  said  C.  D.,  if  living,  and  after  her  death  at  the  discretion  ^®' 

of  the  trustees,  to  vary  the   investments,  and   shall  pay  the 

income    arising   from    such    investments    to   the  said   C.   D. 

during  her  life  if  she  shall  survive  the  said  A.  B. :  And  it  is 

HEREBY  DECLARED  that  after  the   decease  of  the  survivor  of 

the  said  A.  B.  and  C.  D.,  the  trustees  shall  stand  possessed  of 

the  said  policy  moneys,  and  the  investments  representing  the 

same  (hereinafter  called  ^'  the  husband's  trust  funds  "),  and  also 

of  the  wife's  trust  fimds  :  In  trust  for,  &c.     {TrmUfor  issue  of  Trusts  for 

intended  marriage^  as  husband  and  wife  or  survivor  shall  appoint^  "'"®' 

and  in  default  of  appointfnent  for  children  equally^  sons  at  twenty^ 

one^  and  daughters  at  turenty-one  or  marriage — Hotchpot  clausey 

suprdy  pp.  269,  270)  :  And  if  there  shall  be  no  child  of  the  said 

intended  marriage,  who  being  a  son  shall  attain  the  age  of 

twenty-one  years,  or  being  a  daughter  shall  attain  that  age  or 

marry,  then  as  to  the  husband's  trust  funds,  In  trust  for  the 

said  A.  B.  absolutely,  and  as  to  the  wife's  trust  funds,  In  trust, 

&c.   {for  wife  or  Ae^*  appointees  by  tcill  or  next  of  kin^  advance^ 

fnent  clause^  suprdy  pp.  274,  270)  :   And,  &o.  {covenant  by  hus- 

band  to  keep  up  policyy  suprdy  p.  277) :  Provided  always,  and  Power  to 

it  is  hereby  declared,  that  it  shall  be  lawful  for  the  trustees  at  apply 

their  discretion  at  any  time  or  times  to  apply  the  income  of  any  t^ugt^Suuifn 

part  of  the  trust  funds  for  the  time  being  subject  to  the  trusts  keeping  up 

of  these  presents,  or  (if  necessary)  any  part  of  the  principal 

thereof,  in  or  towards  the  payment  of  any  sums  which  may  be 

required  for  keeping  on  foot  the  said  policy  hereby  assigned,  or 

for  effecting  or  keeping  on  foot  any  such  new  policy  or  policies 

as  aforesaid,  by  reason  of  any  breach  of  the  covenant  of  the  said 

A.  B.  hereinbefore  in  that  behalf  contained :  Provided  also.  Proviso  for 

and  it  is  hereby  declared,  that  it  shall  not  be  obligatory  on  the  trusted  m° 

trustees  to  enforce  the  performance  of  any  of  the  covenants  !^^*^' 


trustees  to 
incomo 
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BsvEBflioNABT  heTeliibefore  contained  on  the  part  of  the  said  A.  B.  in  referenoe 

PERSONAL  ,  ,  * 

ESTATE  AND    to  tho  Said  policy  of  assurance,  nor  to  apply  any  part  of  the 

!__  income  or  principal  of  the  said  trust  funds  in  or  towards  the 

keeping  on  foot  or  effecting  any  such  policy  as  aforesaid,  unless 
the  trustees  shall  think  fit  so  to  do,  nor  shall  it  he  considered  a 
breach  of  trust  for  the  trustees  to  permit  the  said  covenants  to 
remain  unperformed,  or  to  permit  any  such  policy  as  aforesaid 
(Covenant  by     to  become  void  through  any  means  whatsoever :  AND  THIS 
i^te^d^wife   INDENTUEE  ALSO  WITNESSETH,  that  in  consideration 
Bu^to"*^       of  ^^^  said  intended  marriage,  the  said  M»  D.  hereby  covenants 
*™**®^-  with  the  trustees  that  he  the  said  M.  D.,  his  heirs,  executors,  or 

administrators  will  during  the  joint  lives  of  the  said  M.  D.  and 
N.,  his  wife,  and  the  life  of  the  survivor  of  them,  if  the  said 
A.  B.  and  0.  D.,  or  either  of  them,  or  any  issue  of  the  said  in- 
tended marriage,  shall  so  long  live,  pay  to  the  trustees  the  annual 

sum  of  £ ,  by  equal  half-yearly  payments,  the  first  of  such 

payments  to  be  made  at  the  expiration  of  six  calendar  months 
next  after  the  solemnization  of  the  said  intended  marriage,  Upon 

TRUST  that  the  said  annual  sum  of  £ shall  be  paid  and 

applied  by  the  trustees  to  the  person  or  persons  and  in  the 
manner  to  whom  and  in  which  the  income  of  the  wife's  trust 
funds  would  for  the  time  being  be  payable  or  applicable  under 
the  trusts  hereinbefore  declared  if  the  same  had  fallen  into 
possession  {Investment  and  other  clauses,  stiprd,  pp.  270,  271) : 
Power  to  [And  it  is  hereby  also  declared  that  the  trustees  of  these 
settieaccoants.  presents  may  approve  of  and  allow  the  accounts  of  the  trustees 
for  the  time  being  of  the  hereinbefore  recited  indenture  of 
settlement,  and  also  the  accounts  of  any  other  trustees  or  per- 
sons having  in  their  possession  or  under  their  control  or  being 
otherwise  liable  to  account  for  any  property  of  the  said  C.  D. 
hereby  agreed  to  be  brought  into  settlement,  and  may  give  and 
execute  to  such  trustees  and  other  persons  as  aforesaid  valid  and 
effectual  releases  in  respect  of  the  said  share  hereby  assigned  by 
the  said  C.  D.  or  in  respect  of  any  other  property  of  her  the 
said  C.  D.  hereby  agreed  to  be  brought  into  settlement,  and  if 
any  question  shall  arise  with  respect  to  the  amount  or  value  of 
the  said  share  or  other  property  or  otherwise  in  relation  thereto, 
the  trustees  of  these  presents  may  arrange  and  settle  every  or 
any  such  question  under  the  advice  of  counsel  or  otherwise  in 
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Buoh  manner  as  they  shall  in  their  absolute  discretion  think  fit,  bsyebbiovjlmt 

without  being  answerable  for  any  loss  arising  thereby  (A)].  mtatb'and 

In  witness,  &o.  -    ^"^- — 


No.  VI. 

SETTLEMENT  o/'Eeversioxary  Property  and  a  Policy  by  husband 
o/*  Assurance  as  in  the  last  Precedent,  except  that  the  lattebbbiko 
intended  Wife  is  an  Infant  (t). 


▲N  nfFAXT. 


THIS  INDENTURE,  made  the day  of ,  Between  Partiee. 

A.  B.,  of,  &c.  {intended  husband),  of  the  first  part,  C.  D.,  of,  &c., 
being  an  infant  of  the  age  of  years,  or  thereabouts  {in- 
tended wife),  of  the  second  part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  &c., 
and  I.  K.,  of,  &o.  {trustees),  of  the  third  part.  {Recitals  as  in 
last  Precedent)  il^OWTRlS  INDENTURE  WITNESSETH,  Agreement 
that  in  consideration  of  the  said  intended  marriage  it  is  hereby  J^erSonMy 
ajrreed  and  declared  that  the  one-fifth  part  or  share  to  which  the  share  in  tnwt 

^  .  ,         -  ,  ,       .  .        lundfl  shall  be 

said  C.  D.  will  upon  her  said  marriage  become  entitled  in  reversion  vested  in  tnu- 
expectant  as  aforesaid  of  and  in  the  trust  moneys  and  funds  held 
upon  or  subject  to  the  trusts  of  the  said  indenture  of  settlement  of 

{h)  The  clause  in  brackets  may  be  safely  dispensed  with.    See  Con- 
veyancing Act,  1881,  8.  37. 

(t^  When  the  intended  wife  is  an  infant,  she  is  incapable  of  making  a  Effect  of  the 
settlement  binding  on  herself,  except  with  the  sanction  of  the  C!ourt  husband's 
under  the  Infants*  Settlement  Act.     But  it  is  generally  desired  to  avoid  covenant  to 
the  expense  and  delay  of  an  application  to  the  Court,  and  it  was  therefore  settle  the 
usual,  before  the  passing  of  the  Married  Women's  Pi-operty  Act,  1882,  ^^|  sproperty 
where  the  infant's  property  was  personalty  in  possession  or  in  reversion,  i^f|^t?  ^  "  "^ 
to  rely  on  the  husband's  covenant  to  settle  it.     Such  a  covenant  was 
effectual,  except  in  the  event  of  the  property  not  falling  into  possession 
during  the  coverture,  and  the  wife  being  the  survivor.     In  the  preparation 
of  the  last  edition  of  this  work,  it  was  considered  that  the  Act  of  1882  had 
rendered  a  covenant  by  the  husband  ineffectual,  because  under  sect.  3  the 
wife  became  entitled  for  her  separate  use.     But  it  would  appear  from  Effect  of  suoh 
recent  decisions  that  this  view  is  incorrect,  and  that,  by  virtue  of  sect.  19,  a  covenant  not 
a  settlement,  or  agreement  for  a  settlement,  whether  made  before  or  since  altered  by  the 
the  Act,  and  whether  before  or  after  marriage,  has  the  same  operation  and  ^^i^  ^^^^* 
effect  as  regards  the  wife's  property  as  if  the  Act  had  not  been  passed.  ^^"*    ' 
If  so,  a  covenant  by  the  husband  may  now  be  used  in  all  cases  wnere  it 
would  have  been  considered  sufficient  before  the  passing  of  the  Act,  and 
wiU  have  the  same  effect.     See  p.  208,  supra. 
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BTSTTSBAin) 

AND  WEPE, 

liATTEB  BEING 

AN  INFANT. 


the 


day  of ,  shall,  when  and  so  soon  as  the  same  shall 


fall  into  possession,  be  transferred  or  paid  by  the  said  A.  B.  and 
C.  D.,  and  all  other  necessary  parties  unto,  or  otherwise  vested 
in,  the  said  E.  F.,  G.  H.,  and  I.  K.  (hereinafter  called  "the 
trustees  "),  to  be  held  by  them  upon  the  trusts  following,  that  is 
to  say.  Upon  trust  that  the  trustees  shall  either  retain  the 
same,  &o.  {t?ie  rest  of  the  precedent  to  be  the  same  as  the  last  Pre^ 
cedent). 


No.  vn. 


APFOnniCEIlT 

AND  8B1TLE- 

ICENTBTBAHE 

DEED. 


APPOINTMENT  by  Parents  to  Trustees  at  the  request 
of  the  intended  Wife  the  object  of  the  potcef*y  and 
Settlement  of  the  appointed  mmiey  by  one  and  the 
same  deed{k). 

Parties.  THIS  INDENTUEE,  made  the day  of ,  18—,  Be- 

tween M.  D.,  of,  &c.,  and  N.,  his  wife  {father  and  mother  of 
intended  wife),  of  the  first  part,  C.  D.,  of,  &o.  {intended  tcife),  of 
the  second  part,  A.  B.,  of,  &o.  {intended  husband) ^  of  the  third 
part,  and  E.  F.,  of,  &o.,  G.  H.,  of,  &o.,  I.  K.,  of,  &c.  {trustees)^ 
of  the  fourth  part  {Recitals  of  settlement  on  matriage  of  father 
and  mother,  of  present  state  of  trust  funds,  that  wife  is  one  of  chil- 
dren of  said  marriage,  and  of  intended  marriage,  as  in  Precedent 
No.  IV.) :  And  whereas,  upon  the  treaty  for  the  said  intended 
marriage  it  was  agreed  that  the  said  M.  D.  and  N.,  his  wife, 
should  appoint  one-fifth  part  of  the  said  trust  funds  as  the  share 
of  the  said  C.  D.,  and  that  the  same  should  be  settled  by  the  said 
G.  D.  upon  the  trusts  and  in  the  manner  hereinafter  expressed ; 
And  it  was  also  agreed,  that  the  appointment  should  be  made 
directly  to  the  trustees  of  the  settlement  intended  to  be  hereby 
made  at  the  request  of  the  said  C.  D. :  NOW  THIS  INDEX- 


Recital  of 
agreement 
for  appoint' 
ment  and 
settlement. 


WitneflBing 
part. 


{k)  An  appointment  may  be  made  by  the  direction  of  an  object  of  the 
power  to  trustees  of  a  settlement  on  her  marriage.  Such  an  appointment 
IS  treated,  first,  as  an  appointment  to  the  object,  and,  secondly,  a  settle- 
ment by  such  object,  it  is  usual  to  have  two  deeds ;  but  to  save  expense 
the  plan  of  one  deed  is  sometimes  adopted. 
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TUBE  WITNESSETH,  that  the  said  M.  D.  and  N.,  his  wife, 
in  exercise,  &o.  {of  power ^  auprd^  p.  280),  do  hereby,  at  the  re- 
quest of  the  said  C.  D.  (testified  by  her  executing  these  presents), 
appoint  that  if  the  said  intended  marriage  between  the  said 
A.  B.  and  C.  D.  shall  take  place  within  twelve  calendar  months 
from  the  date  hereof,  the  trustees  for  the  time  being  of  the 
hereinbefore  recited  indenture  of  settlement  shall,  upon  the 
decease  of  the  survivor  of  them  the  said  M.  D.  and  N.,  his  wife, 
pay  or  transfer  one  equal  fifth  part  or  share  ol  and  in  the  trust 
moneys,  stocks,  funds,  and  securities  for  the  time  being  subject  to 
the  trusts  of  the  said  indenture  to  the  said  E.  F.,  G.  H.,  and 
I.  K.  (hereinafter  called  "the  trustees") :  Upon  trust  that  they 
shall  require  the  transfer  or  payment  to  them  of  the  said  part 
or  share  hereby  appointed  when  and  so  soon,  &c.  {Trusts  to 
require  transfer  and  to  inresty  and  subsequent  trusts^  as  in  Precedent 
No.  v.). 
In  witness,  &c. 


▲PPOCmCSMT 

AND  SETTLE' 

ICENT  BT  8A1CE 

DEED. 

Appointment 
of  share  to 
trustees  at  the 
request  of  the 
object  of  the 
power. 


Declaration  of 
trusts. 


No.  vin. 


TBANSFER  by  intended  Husband  of  Mortgage  Debt   transpebby 
and  Securities  to  Trustees  in  contemplation  of  a 


Marriage,  and  to  the  intent  that  the  Mortgage  Debt 
may  be  settled^  and  the  Trusts  thereof  be  declared  by  a 
Settlement  of  even  date. 


HUSBAND  OF 

HOBTQAOB 

DEBT  TO 

TBU8TEES  OF 
INTENDED 

SETTLEMENT. 


THIS  INDENTURE,  made  the day  of 


Between  Parties. 


A.  B.,  of,  &c.  (intended  husband),  of  the  first  part,  0.  D.,  of,  &c. 
{intended  tcife),  of  the  second  part,  and  E.  F.,  of,  &o..  Or,  H.,  of, 
&c.,  and  I.  K.,  of,  &c.  {trustees),  of  the  third  part:  Whekeas  Recite mort- 
by  an  indenture,  &c.  {date  and  parties),  a  farm  and  lands  known  S^ded 
as ,  situate  in  the  parish  of ,  in  the  county  of ,  in 


husband^w 


the  said  indenture  more  particularly  described,  were  conveyed 
by  the  said  {mortgagor)  unto  and  to  the  use  of  the  said  A.  B.  in 
fee  simple  by  way  of  mortgage  to  secure  payment  to  him  of  the 
sum  of  £ ,  with  interest  thereon,  which  principal  sum  still 
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TBANSFSB  BT 
nTTENDED 

HUSBAND  OF 

HOBTOJLGE 

DEBT  TO 

TBirSTEES  OF 
UTTENDED 

BETTLEMENT. 


Agreement  for 
marriage  and 
for  settlement 
of  mortgage 
money. 

Witnessing 
part. 

Assignment  of 
mortage  debt 
and  interest 
to  trustees 


in  trust  for 
husband  until 
marriage. 

After  mar- 
riage upon 
trusts  of  deed 
of  even  date. 


Conveyance 
by  intended 
husband  of 


remains  owing,  but  all  interest  for  the  same  h.B&  been  duly 
paid  up  to  the  last  half-yearly  day  for  payment  thereof  (/). 
And  WHEREAS  a  marriage  is  intended  shortly  to  be  solemnized 
between  the  said  A.  B.  and  C.  D. :  And  whereas  upon  the 
treaty  for  the  said  intended  marriage  it  was  agreed  that  the 
said  principal  sum  of  £ ,  secured  by  the  hereinbefore  re- 
cited indenture,  and  the  interest  thereof,  and  the  securities  for 
the  same,  should  be  transferred  to  the  said  E.  F.,  G.  H.,  and 
I.  K.,  upon  the  trusts  and  in  the  manner  hereinafter  expressed : 
NOW  THIS  INDENTUEE  WITNESSETH,  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the  said 
intended  marriage,  the  said  A.  B.  as  settlor  hereby  assigns 
imto  the  said  E.  F.,  Q.  H.,  and  I.  K.,  the  said  principal  sum  of 

£ ,  secured  by  the  hereinbefore  recited  indenture,  and  all 

interest  due  and  to  become  due  for  the  same :  And  the  benefit 
of  all  securities  for  the  same  :  To  hold  the  same  unto  the  said 
E.  F.,  Q-.  H.,  and  I.  K.,  In  trust  for  the  said  A.  B.,  until  the 
solemnization  of  the  said  intended  marriage,  And  from  and 
after  the  solemnization  thereof,  upon  such  trusts,  and  with  and 
subject  to  such  powers  and  provisions  as  are  expressed  and 
declared  of  and  concerning  the  same  by  an  indenture  already 
prepared  and  engrossed,  bearing  or  intended  to  bear  even  date 
with  these  presents,  and  made  or  intended  to  be  made  between 
{parties):  AND  THIS  INDENTUEE  ALSO  WITNES- 
SETH,  that  in  further  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  intended  marriage,  the  said  A.  B.  as 
settlor  hereby  conveys  unto  the  said  E.  F.,  Gr.  H.,  and  I.  K.,  All 
AND  SINGULAR  the  hereditaments  and  premises  comprised  in  and 


{I)  Instead  of  reciting  the  mortgage  deed,  the  transfer  might  be 
described  as  supplemental  to  it,  thus : 

"  This  Indenture,  &c.  {date  and  parties  as  in  the  text)^  and 
supplemental  to  an  indenture  dated,  &c.,  and  made,  &o.,  being 

a  mortgage  in  fee  simple  of  a  farm  known  as ,  situate  in  the 

parish  of ,  in  the  county  of ,  for  securing  payment  to 

the  said  A.  B.  of  the  sum  of   £ ,  with  interest  thereon, 

which  principal  sum  still  remains  owing,"  &c.  {as  in  the  text). 

Little  if  anything  is  gained  in  point  of  brevity  by  this  plan,  and  there 
seems  no  sufficient  reason  for  using  it  in  preference  to  a  short  recital,  such 
as  is  inserted  in  the  Precedent  in  me  text. 
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oonvejed  by  the  hereinbefore  recited  indenture,  or  expressed  so 
to  be :  To  hold  the  same  unto  and  to  the  use  of  the  said  E.  F., 
G-.  H.,  and  I.  K.,  in  fee  simple,  subject  to  such  right  or  equity 
of  redemption  as  is  now  subsisting  therein  under  or  by  virtue  of 
the  said  recited  indenture  {Clause  as  to  appointing  neto  trustees^ 
suprdy  p.  271). 
In  witness,  &c. 
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subject  to 
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No.  IX. 


TRANSFEB  bt/  intended  Wife  of  Mortgage  Debt  and  tbansfeb 
SEcuRrriES  to  Trustees  upon  the  trusts  to  be  declared  ^^^te  of 
by  a  Settlement   of  even   date^   by  indorsement   on     ^^^^^^ 

mortgage.  totbubtbeb. 

THIS  INDENTURE,  made  the day  of ,  Between  p^ee. 

the  within  named  0.  D.  {intended  tci/e),  of  the  first  part,  A.  B., 
of,  &c-  {intended  husband)^  of  the  second  part,  and  E.  F.,  of,  &c., 
G.  H.,  of,  &o.,  and  I.  K.,  of,  &c.  {trustees) ^  of  the  third  part, 
WITNESSETH,  that  in  consideration  of  a  marriage  intended 
shortly  to  he  solenmized  between  the  said  A.  B.  and  the  said 
G.  D.,  the  said  C.  D.  as  settlor  hereby  assigns,  &c.  {as  in  last 
Precedent^  substituting  "  the  within  u?ritten  indenture "  for  "  the 
hereinbefore  recited  indenture  ") :  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that  for  the  consideration  aforesaid, 
the  said  C.  D.  as  settlor,  hereby  conveys,  &c.  {Conveyance  of 
mortgaged  hereditaments  to  E,  -P.,  O.  JT.,  and  I,  K,y  subject  to 
equity  of  redemption  as  in  last  Precedent ^  substituting  as  above). 
In  witness,  Ac. 


Intended  wife 
tranafen 
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No.  X. 


Becite  agree- 
ment of 
marriage. 


PEEflONALTTiN  SETTLEMENT  by  intended  Husband  of  a  Mortgage 

AND  ^  Debt  and  by  intended  Wife  of  Personal  Estate  in 

^^'  Possession  and  Reversion  ;  Trusts  to  pay  ^A«  Income 

to  the  Wife  and  Husband  mccessively  for  life ;  Usual 
Trusts  and  Provisions;  Power  to  Invest  in  Pur- 
chase (>/'Land. 

Parties.  THIS  INDENTIJRE,  made  the day  of ,  Between 

A.  B.,  of,  &o.  {intended  hmband)^  of  the  first  part,  0.  D.,  of,  &o. 
(intended  wife),  of  the  second  part,  and  E.  F.,  of,  &c.,  Gt.  H.,  of, 
&c.,  and  I.  K.,  of,  &o.  (trustees),  of  the  third  part :  Whereas 
a  marriage  is  intended  shortly  to  be  solemnized  between  the 
said  A.  B.  and  the  said  C.  D. :  And  whereas  the  said  A.  B.  is 

entitled  to  a  sum  of  £ secured  on  mortgage  of  freehold 

hereditaments  situate  at ,  and  bearing  interest  after  the 

rate  of  £4  per  cent,  per  annum,  which  mortgage  was  effected 
by  an  indenture,  &c.  (date  and  parties) :  And  whereas  the  said 
C.  D.  is  entitled  in  possession  to  the  stocks,  funds,  shares,  and 
securities  mentioned  in  the  schedule  hereunder  written:  And 
whereas  under  or  by  virtue  of,  &c.  (Recite  that  C,  D.  will  on 
her  marriage  became  entitled  in  reversion  to  one-fifth  of  settled 
trust  funds,  suprd,  p.  281)  :  And  whereas  upon  the  treaty  for 
the  said  intended  marriage,  it  was  agreed  that  such  settlement 
should  be  made  as  hereinafter  expressed :  And  whereas  in  part 
pursuance  of  the  said  agreement  by  an  indenture  bearing  even 
date  with  these  presents  the  said  A.  B.  has  assigned  the  said 

principal  sum  of  £ and  the  interest  thereof  unto  the  said 

E.  F.,  G.  H.,  and  I.  K.,  In  trust  for  the  said  A.  B.  until  the 
said  intended  marriage  shall  be  solemnized,  and  after  the 
solemnization  thereof  upon  such  trusts  and  with  and  subject 
to  such  powers  and  provisions  as  are  expressed  and  declared 
concerning  the  same  by  an  indenture  therein  mentioned  (mean- 
ing these  presents) :  And  whereas  in  further  pursuance  of  the 
said  agreement  the  stocks,  funds,  shares,  and  securities  mentioned 
in  the  schedule  hereunder  written  have  been  transfeired  unto  or 
otherwise  vested  in  the  said  E.  F.,  G.  H.,  and  I.  K. :  NOW 


Fortune  of 
intended  hus- 
band and  wife 
respectively. 


Agreement  for 
settlement. 

Transfer  of 
mortgage  to 
trustees. 


and  of  stock  to 
trustees. 
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THIS  INDENT UKE,  made  in  consideration    ol    the    said    pebbokaitt 
intended  marriage,  WITNESSETH  as  follows  (m) :—  "^  po^on 

1.  It  is  agreed  and  declared,  that  the  said  E.  F.,  G.  H.,     ^^^^^^- 
and  I.   K.    (hereinafter  called    "the  trustees"),  shall  stand  g^^^^«^'^ 
possessed  of  the  stocks,  funds,  shares,  and  securities  comprised  ^^jj^. 

in  the  schedule  hereunder  written,  In  trust  for  the  said  0.  D. 
until  the  said  intended  marriage  shall  be  solemnized,  and  after 
the  solemnization  thereof  shall  stand  possessed  of  the  said  stocks, 

funds,  shares,  and  securities,  and  also  of  the  said  sum  of  £ 

secured  by  the  said  indenture  bearing  even  date  herewith,  Upon 
the  trusts  and  with  and  subject  to  the  powers  and  provisions 
hereinafter  declared  and  contained  concerning  the  same. 

2.  The  said  C.  D.,  as  settlor,  hereby  assigns  unto  the  trustees  Wife  aasigna 
All,  &o.  {amgnment  of  reversionary  share  in  trust  funds^  suprd,  ahareto^^^^ 
p.  282) :  To  hold  the  same  unto  the  trustees,  In  trust  for  the  *^"**®^ 
said  G.  D.  imtil  the  said  intended  marriage  shall  be  solem- 
nized. And  from  and  after  the  solemnization  thereof.  Upon 

the  trusts  and  with  and  subject  to  the  powers  and  provisions 
hereinafter  declared  and  contained  concerning  the  same. 

3.  The  trustees  shall  require  the  transfer  or  payment  to  Tnuteesto 
them  of  the  part  or  share  of  trust  funds  hereinbefore  assigned  fOT^&c.^oS?*' 
when  and  so   soon  as   the   same   shall    fall  into  possession,  rjversionaiy 

'■  '  snare  when  it 

and   shall,    as   to    the   stocks,    funds,    shares,    and    securities  falls  into 

comprised  in  the  schedule  hereto,  and  the  said  sum  of  £ to  retain"*'  ^ 

secured  upon  mortgage  as   aforesaid  from  and   after  the  said  ^^^^^^  ^' 
intended  marriage,  and  as  to  the  said  part  or  share  of  trust 
funds  from  and  after  the  falling  into  possession  thereof,  either 
retain  the  same  respectively  in  their  present  state  of  investment, 
or,  with  the  consent  in  writing  of  the  said  A.  B.  and  C.  D. 

(m)  This  and  the  subsequent  Precedents  of  Settlements  are  prepared  on  Obeeryationa 
the  paragraph  plan,  whicn  has  been  for  some  time  adopted  in  Acts  of  on  the  plan  of 
Parliament,  equity  pleadings,  and  many  other  legal  and  official  documents,  drawing  deeds 
andia  coming  into  gradual  use  with  convejrancers.    It  presents  obvious  "i  P^^rag^aphs. 
advantages  as  regards  perspicuity  and  facility  for  convenient  arrange- 
ment, and  seems  particularly  adapted  to  such  instruments  as  settlements, 
whether  of  real  or  personal  estate. 

The  first  ten  Precedents  of  Settlements  are  retained  in  the  non-paragraph 
form  for  the  convenience  of  those  who  may  prefer  it.  Any  of  such  . 
precedents  may  be  readily  converted  into  a  paragraph  deed,  and,  on  the 
other  hand,  any  of  the  paragraph  deeds  may  be  readily  converted  into  a 
non-paragraph  deed,  by  omitting  the  numbers,  and  adding  the  appropriate 
words,  '' Ain>  it  is  hebeby  also  agbeed  and  dbolabed,"  &c.,  before 
each  clause. 

V  "^ 
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Income  durixig 
joint  Uves  to 
go  to  husband 
and  wife 
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survivor  prin- 
cipal to  go  to 
issue  in  usual 
way. 


during  their  joint  lives,  and  of  the  survivor  of  them  during  his 
or  her  life,  and  after  the  decease  of  such  survivor,  at  the  discre- 
tion of  the  trustees,  sell^  call  in,  and  convert  into  money  the 
same  or  any  part  thereof,  and  shall,  with  such  consent  or  at 
such  discretion  as  aforesaid,  invest  the  moneys  to  arise  from 
every  or  any  such  sale,  calling  in,  and  conversion  as  aforesaid, 
with  power  for  the  trustees,  with  such  consent  or  at  such  discre- 
tion as  aforesaid,  to  vary  the  investments  thereof.    The  said 

sum  of  £ ,  secured  upon  mortgage  as  aforesaid,  and  the 

investments  for  the  time  being  representing  the  same,  are  here- 
inafter referred  to  as  "the  husband's  trust  funds,"  and  the 
stocks,  funds,  shares,  and  securities  comprised  in  the  schedule 
hereto,  and  the  said  part  or  share  of  trust  funds  hereinbefore 
assigned,  and  the  investments  for  the  time  being  representing 
the  same  respectively,  are  hereinafter  referred  to  as  "the  wife's 
trust  funds." 

4.  The  trustees  shall  during  the  joint  lives  of  the  said 
A.  B.  and  C.  D.  pay  the  income  of  the  husband's  trust  funds  to 
the  said  A.  B.,  and  the  income  of  the  wife's  trust  funds  to  the 
said  0.  D.,  for  her  separate  use,  and  so  that  she  shall  not  have 
power  to  dispose  thereof  in  the  way  of  anticipation,  and  after 
the  decease  of  such  one  of  them  the  said  A.  B.  and  0.  D.  as 
shall  die  first,  shall  pay  the  income  of  all  the  said  trust  funds  to 
the  survivor  of  them  during  his  or  her  life,  and  after  the  decease 
of  such  survivor,  shall  stand  possessed  of  all  the  said  trust  funds, 
IN  TRUST  for  such  child,  children,  or  remoter  issue  of  the  said 
intended  marriage  at  such  ages  or  times,  or  age  or  time  (not 
being  earlier  as  to  any  object  of  this  power  than  his  or  her  age 
of  twenty-one  years  or  day  of  marriage),  in  such  shares,  if  more 
than  one,  upon  such  conditions,  and  in  such  manner  as  the  said 
A.  B.  and  C.  D.  shall  by  any  deed  or  deeds  jointly  appoint : 
And  in  default  of  such  appointment,  and  so  far  as  any  such 
appointment  shall  not  extend,  then  as  the  survivor  of  them  the 
said  A.  B.  and  C.  D.  shall  by  any  deed  or  deeds,  or  by  his  or 
her  will,  appoint :  And  in  default  of  such  appointment,  and 
so  far  as  any  such  appointment  shall  not  extend,  in  trust  for 
all  the  children  of  the  said  intended  marriage  who,  being  sons 
shall  attain  the  age  of  twenty -one  years,  or  being  daughters 
shall  attain  that  age  or  marry  under  that  age,  in  equal  shares, 
and  if  there  shall  be  but  one  such  child,  then  the  whole  to  be  in 
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trust  for  suok  one  ohild :  But  so,  nevertheless,  that  no  child    pbbsonaltt 
who  or  any  of  whose  issue  shall  take  any  part  of  the  trust  funds  ^  ^^^^^^ 
under  any  such  appointment  as  aforesaid  shall  be  entitled  to    ^^^f^^'^'^siov. 
any  share  of  the  unappointed  part  of  the  trust  funds,  without  Hotchpot 
bringing  the  share  or  shares  appointed  to  him  or  her  or  to  his 
or  her  issue  into  hotchpot,  and  accounting  for  the  same  accord- 
ingly, unless  the  persons  or  person  making  such  appointment 
shall  thereby  direct  the  contrary :  And  if  there  shall  be  no  child 
of  the  said  intended  marriage  who,  being  a  son  shall  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  shall  attain  that 
age  or  marry,  then  as  to  the  husband's  trust  funds.  In  trust  for  Ultimate  tniat 
the  said  A.  B.,  absolutely.  And  as  to  the  wife's  trust  funds.  In  ^i^tf^lSafor 
trust  for  the  said  C.  D.  absolutely,  if  she  shall  survive  her  now  oi^^s^^ 
intended  coverture :  But  if  she  shall  die  during  her  now  in-  ^^^  *<>'  ^f'® 

,__  or  her  appoin- 

tended  coverture,  then  Upon  such  trusts  as  the  said  C.  D.  shall  tees  by  wiU  or 

by  her  will  appoint ;  And  in  default  of  such  appointment,  and  ^^  ^ 

so  far  as  any  such  appointment  shall  not  extend.  In  trust  for 

the  person  or  persons  who,  under  the  statutes  for  the  distribution 

of  the  effects  of  intestates,  would  on  the  decease  of  the  said 

C.  D.  have  been  entitled  thereto  if  she  had  died  possessed  thereof 

intestate  and  without  having  been  married,  such  persons,  if  more 

than  one,  to  take  as  tenants  in  common  in  the  shares  in  which 

the  same  would  have  been  divisible  between  them  under  the 

same  statutes. 

6.  The  trustees  may  at  any  time  or  times  at  the  request  in  Advancement 
writing  of  the  said  A.  B.  and  C.  D.  during  their  joint  lives, 
and  of  the  survivor  of  them  during  his  or  her  life,  and  after 
the  decease  of  such  survivor  at  the  discretion  of  the  trustees 
raise  any  part  or  parts  not  exceeding  together  one  moiety  of  the 
vested  or  presumptive  share  of  any  child  or  grandchild  of  the 
said  intended  marriage  under  these  presents,  or  under  any  such 
appointment  as  aforesaid,  and  apply  the  same  for  his  or  her 
advancement,  preferment,  or  benefit  in  such  manner  as  the  said 
A.  B.  and  C.  D.  or  the  survivor  of  them  shall  direct  or  the 
trustees  shall  think  fit. 

-   6.  It  is  agreed  (n)  that  all  real  and  personal  property  (if  any)  Agreement  to 
not  hereinbefore  settled,  to  which  the  said  C.  D.,  at  the  time  of  property  of 
the  said  intended  marriage,  or  at  any  time  during  her  now  ^^®' 

(n)  This  will  be  inserted  or  omitted,  according  to  the  instructions. 
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intended  ooyerture,  shall   be   or  become  entitled  whether   in 
possession,  reversion,  or  otherwise  (except  jewels,  trinkets,  orna- 
ments of  the  person,  plate,  linen,   china,   furniture,  pictures, 
prints,  books,  and  other  articles  of  the  like  nature,  and  except 
also  any  legacy  or  other  property  acquired  at  one  and  the  same 
time  not  exceeding  in  amount  or  value  the  sum  of  £200),  shall, 
so  soon  as  circumstances  will  admit,  and  at  the  cost  of  the  trust 
estate,  be  assured  and  transferred  by  the  said  C.  D.  and  by  all 
other  necessary  and  proper  parties  (if  any)  unto  or  otherwise 
vested  in  the  trustees  upon  trust  that  they  shall  at  such  time 
or  times,  and  in  such  manner  as  they  shall  think  fit  (but  as  to 
reversionary  property  not  until  it  sKall  fall  into  possession),  sell, 
call  in,  and  convert  into  money  such  part  of  the  said  property 
as  shall  not  consist  of  money  or  of  investments  of  the  nature 
hereinafter  authorized,  and  shall  stand  possessed  of  such  part  of 
the  said  property  as  shall  consist  of  investments  of  the  nature 
hereinafter  authorized  or  of  money  uninvested,  and  also  of  the 
moneys  to  arise  from  such  sale,  calling  in,  and  conversion  as 
aforesaid,  upon  the  trusts  and  with  and  subject  to  the  powers 
and  provisions  hereinbefore  declared  and  contained  concerning 
the  wife's  trust  funds :  And  in  the  meantime,  and  so  long  as 
any  property  hereinbefore  directed  to  be  sold  shall  remain  un- 
sold, shall  pay  the  rents  and  income  thereof  to  the  person  or 
persons  and  in  the  manner  to  whom  and  in  which  the  income  of 
the  wife's  trust  funds  shall  for  the  time  being  be  payable  or  ap- 
plicable under  the  foregoing  trusts  :  Provided  always,  that  if 
any  property  to  become  vested  in  the  trustees  as  aforesaid  shall 
consist  of  an  annuity  or  of  the  rents  or  income  of  real  or  per- 
sonal property  payable  to  the  said  C.  D.  during  her  life  or  the 
life  or  lives  of  any  other  person  or  persons  only,  or  for  any  term 
or  period  determinable  on  her  death,  or  on  the  death  of  any 
other  person,  such  annuity,  rents,  or  income  shall  not  be  sold 
unless  the  said  C.  D.  shall  by  writing  direct  the  sale  thereof,  but 
the  said  annuity,  rents,  or  income  shall,  unless  and  until  the 
same  shall  be  sold,  be  paid  and  applied  to  the  person  or  persons 
and  in  the  manner  to  whom  and  in  which  the  income  of  the 
wife's  trust  funds  shall  for  the  time  being  be  payable  or  ap- 
plicable under  the  foregoing  trusts. 

7.  Moneys  (o)  liable  to  be  invested  under  these  presents  may 

(o)  See  p.  271,  note  (p),  supra. 
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be  inyeeted  upon  goTemment  securities,  or  in  or  upon  any  other    pebsonalty 
stocks,  funds,  or  securities  authorized  by  law  for  trust  funds,   ^  ^^^o^t 
or  in  the  purchase  of  inscribed  stock   of  any  British  colony,     Bgy^s^sioy- 
or  on  mortgage  of  any  leasehold  houses  or  land  in  England 
or  Wales,  held  for  a  term  whereof  sixty  years  at  least  shall 
be  unexpired  at  the  time  of  such  investment,  or  upon  a  life 
interest  in  real  or  personal   property,  together  with  a  policy 
or  policies  of  assurance   on  the  life  of  the  person   for  whose 
life  such  interest  shall  be  holden.     [And  the  trustees  (p)  may.  Power  to  lend 
if  they  think  fit,  lend  money  on  any  security  authorized  by  tMymort-^" 
the  said  Act,  or  by  these  presents,  in  conjunction  with  money  8^*^** 
advanced  by  any  other  person  or  persons  by  way  of  contributory 
loan,  and  in  such  case  the  security  may  be  taken  in  the  joint 
names  of  the  several  contributories  or    any  two  or  more  of 
them,  or  in  the  joint  names  of  any  two  or  more  persons  to  be 
nominated  in  that  behalf  by  the  several  contributories,  or  such 
other  arrangement  may  be  made  in  relation  thereto  as  the  trus- 
tees may  think  fit.] 

8.  It  shall  be  lawful  for  the  trustees  at  any  time  during  Power  to 
the  joint  lives  of  tlie  said  A.  B.  and  0.  D.,  or  the  life  of  the  chase  of  lAnd. 
survivor  of  them,  upon  their,  his,  or  her  request  in  writing, 
to  convert  into  money  all  or  any  part  of  the  trust  funds  for  the 
time  being  subject  to  the  trusts  of  these  presents,  and  to  invest 
the  moneys  arising  thereby  in  the  purchase  of  any  messuages, 
lands,  or  hereditaments  (q)  situate  in  England  or  Wales,  and 
being  freehold  or  copyhold  of  inheritance,  or  leasehold  for  any 
term  of  years  whereof  sixty  years  at  least  shall  be  unexpired  at 
the  time  of  the  purchase,  with  liberty  upon  any  such  purchase 
to  accept  such  title  or  evidence  of  title  as  the  trustees  shall  thiuk 
fit,  without  being  answerable  for  any  loss  arising  thereby ;  And 

{p)  This  power  of  lending  on  contributory  mortgages  will  be  inserted 
or  not,  as  in  each  case  may  be  thought  desirable.  In  the  absence  of  a 
special  power,  tmstees  cannot  lend  on  contributory  mortgages.    See  p.  162. 

{q)  Sometimes  it  is  desired  to  confine  the  power  to  the  purchase  of  a 
dwelling-house.     In  such  case  the  words  will  oe : — 

*^  in  the  purchase  of  any  messuage  or  dwelling-house  with  any 
land  or  ground  adjoining  thereto,  or  otherwise  convenient  to  be 
held  therewith,  and  so  that  the  hereditaments  to  be  purchased 
under  this  power  shall  be  situate  in  England  or  Wales,  and  shall 
be  freehold,  Ac." 
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the  hereditaments  so  to  be  purchased  as  aforesaid  shall  be  assured 
to  the  trustees,  and  shall  be  held  by  them  upon  trust  that  they 
shall,  with  the  oonsent  in  writing  of  the  said  A.  B.  and  0.  D., 
during  their  joint  lives,  and  of  the  survivor  of  them  during  his 
or  her  life,  and  after  the  decease  of  such  survivor,  at  the  dis- 
cretion of  the  trustees,  sell  the  same,  and  shall  stand  possessed  of 
the  moneys  to  arise  from  such  sale  after  paying  thereout  the  ex- 
penses attending  such  sale  upon  the  trusts  and  with  and  subject 
to  the  powers  and  provisions  (including  the  power  of  purchasing 
hereditaments)  by  and  in  these  presents  declared  and  contained 
concerning  the  trust  funds,  which  or  the  proceeds  whereof  shall 
have  been  laid  out  in  the  purchase  of  the  said  hereditaments,  or 
such  of  them  as  shall  be  then  subsisting  and  capable  of  taJdng 
effect ;  And  shall  in  the  meantime,  and  until  the  re>sale  of  the 
purchased  hereditaments,  either  permit  the  same  to  be  occupied 
by  the  said  A.  B.  and  0.  D.  or  the  survivor  of  them,  or  with 
such  consent  or  at  such  discretion  as  aforesaid  let  or  demise  the 
same  or  any  part  thereof  either  from  year  to  year  or  for  any  term 
of  years  not  exceeding  twenty-one  years,  to  take  effect  in  pos- 
session at  rack  rent,  and  pay  and  apply  the  rents  and  profits 
thereof  to  the  person  or  persons  and  in  the  manner  to  whom  and 
in  which  the  income  of  the  trust  funds  laid  out  in  the  purchase 
thereof  would  for  the  time  being  have  been  payable  or  applicable 
if  such  purchase  had  not  been  made. 

9.  The  power  of  appointing  new  trustees  conferred  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall,  for  the 
purposes  of  these  presents,  be  vested  in  the  said  A.  B.  and  0.  D. 
during  their  joint  lives,  and  in  the  survivor  of  them  during  his 
or  her  life. 

10.  The  trustees,  &c.  {Power  to  trttstees  to  employ  soUcitor^Sfc,^ 
and  for  truateey  if  employed^  to  charge^  suprdy  p.  271.) 

11.  If  the  said  intended  marriage  is  not  solemnized  within 
twelve  calendar  months  from  the  date  hereof  these  presents 
shall  be  void,  and  the  stocks,  funds,  shares,  and  securities  com- 
prised in  the  schedule  hereto  shall  be  retransf  erred  to  the  said 
CD. 

In  witness,  &o. 


The  Schedule  above  referred  to. 


SETTLEMENTS.  297 


No.  XI. 

SETTLEMENT  of  two  sums  of  money,  Secured  by  the       >«onby 

*^  ^  BEOUBED  BY 

Covenants  of  the   Husband's  Father  and  Wife's      father's 
Father  respectively ^  the  Husband's  Life  Interest  in     _  -!_ 

both  Funds  to  be  determinable  on  Alienation  or  Bank- 
ruptcy. 

THIS  INDENTURE,  made  the day  of ,  Between  Parties. 

H.  B.,  of,  &o.  {father  of  intended  husband),  of  the  first  part, 
A,  B.,  of,  &e.,  one  of  the  sons  of  the  said  H.  B.  {intended  hus- 
band) ^  of  the  second  part,  M.  D.,  of,  &c.  {father  of  intended  wife)^ 
of  the  third  part,  C.  D.,  spinster,  one  of  the  daughters  of  the 
said  M.  D.  {intended  mfe),  of  the  fourth  part,  and  E.  F.,  of,  &o., 
Gt.  H.,  of,  &o.,  and  I.  K.,  of,  &c.  {trustees),  of  the  fifth  part  {Recite 
agreement  for  marriage) :  And  whereas  upon  the  treaty  for  the  Redtai  of 
said  intended  marriage  it  was  agreed  that  such  settlement  Mttiement. 
should  be  made  as  is  hereinafter  expressed :    NOW   THIS  ^essmg 
INDENTURE,  made  in  consideration  of  the  said  intended  ^**'^' 
marriage,  WITNESSETH  AND  DECLARES  as  follows  :— 

1.  The  said  H.  B.  hereby  covenants  with  the  said  E.  F.,  Husband's 
G.  H.,  and  I.  K.  (hereinafter  called  'Hhe  trustees")  to  pay  to  nantstopay 
them  within  six  calendar  months  after  the  solemnization  of  the  totarust^'**^ 
said  intended  marriage,  the  sum  of  £3,000,  with  interest  thereon  ^J^jjy.^ 
after  the  rate  of  £4  per  cent,  per  annum,  computed  from  the  day 

on  which  the  marriage  shall  take  place. 

2.  The  said  M.  D.  hereby  covenants  with  the  trustees,  that  he  wife's  father 
the  said  M.  D.  will,  during  his  life,  or  his  heirs,  executors,  or  ^y^^  of 
administrators,  will,  within  six  calendar  months  after  his  death,  Sus^^on 
pay  to  the  trustees  the  sum  of  £3,000  sterling,  with  interest  ^  do»^ 
thereon  after  the  rate  aforesaid,  in  case  the  same  shall  not  be 

paid  in  the  lifetime  of  the  said  M.  D.,  computed  from  the  day 
of  his  death. 

3.  The  trustees  shall,  upon  the  receipt  of  the  said  sums  of  Trust  to 
£3,000  and  £3,000  respectively,  with  the  consent  of  the  said  ^^^^' 
A.  B.  and  0.  D.  during  their  joint  lives,  and  of  the  survivor  of 
them  during  his  or  her  life,  and  after  the  decease  of  such  sur- 
vivor at  the  discretion  of  the  trustees,  invest  the  same,  and  may 
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icowET  with  such  consent  or  at  such  discretion  as  aforesaid,  vary  the  in- 

FATHEB's  vestments  thereof.     The  sum  of  £3,000  hereinbefore  covenanted 

oovENAirr.  ^^  1^^  p^-^  i^y  ^j^^  g^^  H.  B.,  and  the  investments  for  the  time 


being  representing  the  same,  are  hereinafter  referred  to  as  "  the 
husband's  trust  funds,"  and  the  sum  of  £3,000  hereinbefore 
covenanted  to  be  paid  by  the  said  M.  D.,  and  the  investments 
for  the  time  being  representing  the  same,  are  hereinafter  referred 
to  as  "  the  wife's  trust  funds." 
Trusts  of  4.  The  trustees  shall  pay  the  income  of  the  husband's  trust 

husband^s        fuuds  to  the  Said  A.  B.  during  his  life,  and  after  his  decease  to 

trust  funds.        ^j^^  g^^   q    jy    ^^^^      ^^j.  ^^  .    PROVIDED  ALWAYS,  that  if  the 
Proviso  in  case       ,  ,  .      , 

of  alienation  Said  A.  B.  shall  assign  or  charge  the  said  income,  or  any  part 
^  thereof,  or  become  bankrupt,  or  do  or  suffer  any  other  act  or 
thing  whereby  the  said  income,  if  payable  to  him  absolutely,  or 
any  part  thereof,  would  become  vested  in  or  payable  to  any  other 
person,  then  and  in  such  case  the  trust  hereinbefore  declared  in 
favour  of  the  said  A.  B.  shall  cease  and  determine,  and  the 
trustees  shall  thenceforth  during  the  life  of  the  said  A.  B.  pay 
the  said  income  to  the  said  C.  D.  (if  Uving)  for  her  separate  use, 
and  so  that  she  shall  not  have  power  to  dispose  thereof  in  the 
way  of  anticipation ;  but  if  the  said  C.  D.  shall  not  be  Uving  at 
the  time  of  the  cesser  of  the  said  trust  in  favour  of  the  said  A.  B., 
or  if  she  shall  subsequently  die  in  his  lifetime,  then  from  and 
after  the  cesser  of  the  said  trust,  or  from  and  after  the  death  of 
the  said  G.  D.,  which  shall  last  happen,  the  trustees  may,  at 
their  discretion  (r),  during  the  remainder  of  the  life  of  the  said 
A.  B.  apply  the  said  income  or  any  part  thereof  for  the  support 
or  benefit  of  the  said  A.  B.  and  his  issue  (if  any)  or  any  of  them, 
in  such  manner  as  the  trustees  shall  think  fit,  and  shall  pay  or 
applj'^  the  surplus  (if  any)  of  the  said  income  or  the  whole 
thereof,  if  none  shall  be  applied  in  manner  aforesaid,  to  the 
person  or  persons  and  in  the  manner  to  whom  and  in  which  the 
said  income  would  be  payable  or  applicable  under  these  presents 
if  the  said  A.  B.  were  dead. 

Trusts  of  5.  The  trustees  shall  pay  the  income  of  the  wife's  trust 

income  of 

(r)  As  the  intention  of  the  parties  is  generally  not  to  take  away  the 
income  from  the  husband  except  so  far  as  is  neoessary  to  prevent  its 
passing  into  the  hands  of  alienees  or  creditors,  this  object  seems  on  the 
whole  to  be  best  attained  by  a  discretionary  power  vested  in  the  trustees 
during  the  rest  of  the  husband^s  life,  as  in  the  text. 


^ 
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fondfl  to  the  said  C.  D.  duriBg  her  life,  for  her  seporato  use,  and       koitbt 
60  that  she  shall  not  have  power  while  under  coverture  to  dispose    ^?l^^^»s^ 
thereof  in  the  way  of  anticipation,  and  after  her  death  shall  pay     oqtenast. 
the  said  income  to  the  said  A.  B.  if  he  shall  survive  her  during  J^^^  ^^^^ 
his  life :  Provided  always,  that  if  the  said  A.  B.  shall  assign  or  similar 
charge  the  said  income  or  any  part  thereof,  or  become  bankrupt,  Jnea^^on  or 
or  do  or  suffer  any  other  act  or  thing  whereby  the  said  income,  i>ankruptcy. 
if  payable  to  him  absolutely,  or  any  part  thereof,  would  become 
vested  in  or  payable  to  any  other  person,  then  and  in  such  case 
the  trust  declared  by  this  present  article  in  favour  of  the  said  A.  B. 
shall  cease  and  determine :  And  from  and  after  the  death  of  the 
said  C.  D.,  or  the  cesser  of  the  last-mentioned  trust,  which  shall 
last  happen,  and  during  the  remainder  of  the  life  of  the  said 
A.  B.  the  trustees  may  at  their  discretion  apply  the  said 
income  or  any  part  thereof  for  the  support  or  benefit  of  the 
said  A.  B.  and  his  issue  (if  any)   or  any  of  them  in  such 
manner  as  the  trustees  shall  think  fit,  and  shall  pay  or  apply 
the  surplus  (if  any)  of  the  said  income  or  the  whole  thereof,  if 
none   shall  be   applied  in  manner  aforesaid,  to  the  person  or 
persons  and  in  the  manner  to  whom  and  in  which  the  said 
income  would  be  payable  or  applicable  under  these  presents  if 
the  said  A.  B.  were  dead. 

6.  After  the  death  of  the  survivor  of  the  said  A.  B.  and  Trusts  for 

_^__,  ^  /  m       ^    j»       •  TTi  T  issue,  and 

C  D.  the  trustees,  &c.     ( Trust  for  tssue  ana  hotcnpot  ciausey  ultimate  trust 
suprdy  pp.  292,  293) :    And  if  there  shall  be  no  child  of  the  ^-ust  funds  for 
said  intended  marriage  who  being  a  son  shall  attain  the  age  J^J^^?  °^ 
of  twenty-one  years,  or  being  a  daughter  shall  attain  that  age  ^"^^®r-  *»^  ^^ 
or  marry,  then  as  to  the  husband's  trust  funds.  In  trust  (s)  appointees  for 

husband. 

(«)  Where  the  money  settled  on  the  part  of  either  party  is  found  by  his  Observations 
or  her  father,  it  is  not  quite  clear  what  ought  to  be  the  form  of  the  ultimate  J*  *°  *^|  proper 
trust  in  case  of  no  issue  of  the  marriage.     The  father  may  expect  that  the  u^tSiate  tnist 
money  should  come  back  to  him  in  that  event,  and  that  the  ultimate  trust  where  money ' 
should  be  framed  accordingly.     This  seems  right  in  theor^%  but  it  would  is  settled  by 
often  lead  in  practice  to  an  inequality.     Suppose,  for  instance,  that  the  father  of 
father  dies  shortly  afterwards,  and  then  the  son  or  daughter  (as  the  case  husband  or 
may  be)  becomes  a  widower  or  widow,  without  issue  of  the  marriage.    It       ®' 
is  probable  that  the  father  will  by  his  will  have  given  his  residue  among 
hifi  other  children,  thinking  the  child  in  question  to  be  already  provided 
for  by  the  settlement.    If  this  is  so,  the  child  will  be  reduced  to  a  life 
interest,  and  will  be  unable,  in  case  of  a  second  marriage,  to  make  any 
settlement ;  whereas  the  other  children  will  probably  have  an  absolute 
interest  in  their  shares.    On  the  whole,  it  is  recommended  that,  in  the 
absence  of  special  instructions,  a  power  of  appointment  by  deed  be  siven 
to  the  father,  and  that,  subject  to  such  power,  the  ultimate  trust  oe  in 
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MONET  for  such  person  or  persons  and  in  suoh  manner  as  the  said 
FATHEB*s  H.  B.  shall  by  deed  appoint,  and  in  default  of  such  appoint- 
oovmrAirr.     j^qj^^^  ^n^j  SO  f ar  as  any  such  appointment  shall  not  extend,  In 


Corresponding  TRUST  for  the  Said  A.  B.,  absolutely :  And  as  to  the  wife's  trust 

ultimate  trust,    «it  p-i  i*i 

of  wife's  trust  lunds,  iN  TRUST  for  suon  persou  or  persons,  and  in  such  manner 
as  the  said  M.  D.  shall  by  deed  appoint :  And  in  default  of 
such  appointment,  and  so  far  as  any  suoh  appointment  shall  not 
extend.  In  trust  for  the  said  C.  D.,  absolutely,  if  she  shall 
survive  her  now  intended  coverture,  but  if  she  shall  die  during 
her  now  intended  coverture,  then  [In  trust  for  such  person  or 
persons  being  a  brother  or  sister,  or  brothers  or  sisters,  or  the 
issue  of  a  brother  or  sister,  or  of  brothers  or  sisters,  of  her  the 
said  C.  D.,  as  she  the  said  0.  D.  shall  by  deed  or  will  appoint, 
and  in  default  of  such  appointment,  and  so  far  as  any  such 
appointment  shall  not  extend]  In  trust  for,  &c.,  {next  of  kin 
under  the  Statute  of  Distribution^ — remaining  clauses  as  in  last 
Precedent y  suprd^  pp.  293  to  296). 
In  witness,  &c. 


OONVETANOE 

OF  LAND  ON 

TBU8T  FOB 

8AXEIN00N- 

TEICPLA.TI0N  OF 

MAB&IAQE. 


No.  xn. 

CONVEYANCE  of  Freeholds,  in  Contemplation  of  a 
Marriage,  to  Trustees  on  Trust  to  Sell,  and  to 
hold  the  Proceeds  on  the  Trusts  of  an  Indenture 
(>/*  Settlement  of  even  date. 


Parties.  THIS  INDENTURE,  made  the day  of ,  18—,  Be- 

tween A.  B.,  of,  &c.  (intended  husband)^  of  the  first  part,  C.  D., 
of,  &c.  {intended  wife)y  of  the  second  part,  and  E.  F.,  of,  &c., 
G.  H.,  ofj  &c.,  and  I.  K.,  of,  &c.  {trustees)^  of  the  third  part : 
WITNESSETH,  that  in  consideration  of  a  marriage  intended 
shortly  to  be  solemnized  between  the  said  A.  B.  and  the  said 


the  usual  form,  except  that  the  testamentary  power  usually  ^ven  to  a 
wife  when  the  money  settled  is  her  own  may  be  properly  omitted,  or  a 
limited  power  of  appointment  may  be  given  as  above. 
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C.  D.,  the  said  A.  B.  as  settlor  (/)  hereby  oonveys  unto  the  said    oovteyiuce 
E.F.,Q-.H.,and  I.K.  (hereinafter called  "the trustees'*), All, &c.     teubt fob 
(Parcels)  y  To  hold  the  same  unto  and  to  the  use  of  the  trustees  .^^^^^^ov 
in  fee  simple,  In  trust  for  the  said  A.  B.  in  fee  simple  until    ^LkssiAQB. 
the  said  intended  marriage,  and  after  the  said  marriage,  Upon  ^^^^J^^9^ 
TRUST  that  the  trustees  shall,  upon  the  request  of  the  said  A.  B.  to  trustees  for 
during  his  life,  and  after  his  decease  upon  the  request  in  writing  of  "^  ^ ' 
the  said  C.  D.  during  her  life,  and  after  the  decease  of  the  survivor 
of  them  the  said  A.  B.  and  0.  D.,  at  the  discretion  of  the 
trustees,  sell  the  said  hereditaments  and  premises,  and  shall 
receive  the  moneys  which  shall  arise  from  any  such  sale  as  and  to  hold 

Drooeeds  oi 

aforesaid,  and  after  paying  and  retaining  thereout  the  costs  and  sale  on  tnuts 
expenses  attending  such  sale,  shall  stand  possessed  of  the  residue  ^^^  dA^^ 
of  the  said  moneys,  upon  such  trusts  and  with  and  subject  to 
such  powers  and  provisions  as  are  or  shall  be  expressed  and 
declared  concerning  the  same  by  an  indenture  already  prepared 
and  engrossed,  bearing  or  intended  to  bear  even  date  with  these 
presents,  and  made  or  intended  to  be  made  between,  &c.  (parties) : 
And  upon  further  trust  that  in  the  meantime  and  until  such  and  in  the 
sale  as  aforesaid  the  trustees  shall  permit  the  rents  and  profits  of  aUow  husband 
the  said  hereditaments  to  be  received  by  the  said  A.  B.  during  his  J^yeiy  to*^' 
life,  and  after  his  decease  by  the  said  C.  D.  during  her  life,  and  J^"^^® 
so  that  each  of  them  the  said  A.  B.  and  0.  D.  while  entitled  to  profits, 
receive  the  rents  and  profits  as  aforesaid,  shall  have  all  the 
rights  and  privileges  of  a  tenant  for  life  without  impeachment  of 
waste,  and  after  the  decease  of  the  survivor  of  the  said  A.  B.  and 
C.  D.  shall  stand  possessed  of  the  said  rents  and  profits  upon 
the  trusts  declared  concerning  the  same  by  the  indenture  above 
referred  to.     And  it  is  hereby  declared  that  the  power  of  po^^rof 

leasini?  &o 

leasing  and  other  powers  conferred  by  sect.  63  of  the  Settled  may  be' 
Land  Act,  1882  (except  the  power  of  sale)  may  be  exercised  as  ^thont  leave 
regards  the  hereditaments  hereby  conveyed  without  the  l©ave  ^^^,^j^ 
of  the  Court,  notwithstanding  sect.  7  of  the  Settled  Land  Act,  *<>  trustees. 

{t)  Although  it  was  formerly  usual  to  insert  in  a  conveyance  made  in  in  a  oon- 
oontemplation  of  marriage  to  trustees  for  sale  covenants  for  title  by  the  yeyance  before 
person  conveying,  as  npon  a  sale  by  him,  it  is  apprehended  that,  since  ™J5^*8J 
the  Conveyancing  Act,  1881,  it  is  proper  to  make  him  convey  not  as  ^^ey'JuJ^ 
beneficial  owner,  out  as  settlor,  under  which  form  a  covenant  for  further  settlor  not  as 
assurance  only  will  be  implied.    A  person  making  a  settlement  may  fairly  beneficial 
object  to  make  himself  liable  for  the  acts  of  his  ancestors,  as  he  would  owner, 
under  a  vendor's  covenants  for  title. 
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ooNjsTANOB  1884  (ti),  Olid  it  shall  not  be  neoessary  for  the  said  A.  B.  or 
C.  D.,  when  intending  to  maJke  a  lease  under  the  statutory  power, 
to  give  to  the  trustees  of  these  presents,  or  their  solicitor,  any 
notice  of  his  or  her  intention  in  that  behalf  pursuant  to  seot.  45 
of  the  first-mentioned  Act.  And  it  is  hereby  also  de- 
glared,  that  {Provision  aa  to  appointment  of  new  trustees^  auprdj 
p.  271). 
In  wrrNEss,  &o. 


OF  LANS  OK 
TBUST  FOB 

8ALE  IN 
OONTEaCPIiA.- 

TION  OF 
IIASBIAGE. 


BT  HT3BBAND 

OF  HONEY 

PBODUCED  BT 

8ALE0FBEAL 

ESTATE  AND 

BY  INFANT 

WIFE  OF 

PEB80NALTY. 


Parties. 


No.  xm. 

SETTLEMENT  m  the  part  of  the  intended  Husband 
of  the  Proceeds  of  the  sale  of  Land  conveyed  upon 
Trust  for  sale  by  an  Indenture  of  even  dat^^  and 
Settlement  on  the  part  of  the  intended  Wife  icho  is 
an  Infant  tcith  the  sanction  of  the  Court  under  the 
Infant  Settlement  Act  («),  of  Personal  estate  in 
Possession  and  Reversion,  induding  a  share  in  the 
Proceeds  o/*Land  directed  to  be  sold;  Power  to  Wife 
to  settle  part  q/*  Trust  Funds  on  a  Future  Marriage  ; 
Provision  for  settling  Other  Property,  if  any,  of 
Wife  ;  Power  to  invest  in  Purchase  of  Land  and  to 
Elect  to  take  Share  of  land  in  Lieu  of  the  Settled 
Share  of  the  Proceeds  of  such  land.  Power  to  lend 
part  of  the  trust  money  to  the  Husband  on  his  bond, 
and  on  Policy  o/*  Assurance  on  his  life. 

THIS  INDENTURE,  made  the  — 


day  of 


Between 


A.  B.,  of,  &c.  {intended  husband),  of  the  first  part,  0.  D.,  spinster, 
the  eldest  daughter  of  M.  D.,  of,  &o.,  and  N.,  his  wife,  and  an 
infant  of  the  age  of  eighteen  years  or  thereabouts  {intended 
icife)^  of  the  second  part,  and  E.  F.,  of,  &o.,  Q-.  H.,  of,  &c.,  and 


{u)  See  p.  248,  Buprd,    It  seems  clear  that  sect.  7  of  the  Settled  Land 
Act,  1884,  can  be  negatiyed  under  sect.  57  of  the  Act  of  1882. 
(x)  See  p.  265,  supra. 
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I.  K.,  of,  &0.  {trustees),  of  the  third  part :  Wherbas  a  marriage  by  HxreBAm) 
is  intended  shortly  to  be  solemnised  between  the  said  A.  B.  and  pboduced  by 
the  said  0.  D. :  And  whereas  by  an  indenture  bearing  even  ^^jSb^S^ 
date  with  these  presents  and  made  between  the  same  parties,  the     ®3L2f -^^ 

r  r  t  ^  WIFE  OF 

said  A.  B.  has  conveyed  a  messuage,  farm,  lands,  and  heredita-   pebsonalty. 

ments,  known  as  the Farm,  situate  at,  &o.,  imto  and  to  the  Recital  of 

use  of  the  said  E.  F.,  G-.  H.,  and  I.  K.,  in  fee  simple,  upon  damage, 
trust,  upon  such  request,  or  at  such  discretion  as  therein  men-  Conveyance 
tioned,  to  sell  the  same  and  to  receive  the  moneys  to  arise  from  of  freeholds 
such  sale,  and  after  paying  and  retaining  thereout  the  costs  and  ^,^^^1^11" 
expenses  attending  the  sale,  to  stand  possessed  of  the  residue  of 
the  said  moneys,  upon  the  trusts  and  with  and  subject  to  the 
powers  and  provisions  declared  by  an  indenture  therein  referred 
to  (meaning  these  presents),  and  upon  further  trust  in  the 
meantime,  and  until  a  sale,  to  permit  the  rents  and  profits  of  the 
said  hereditaments  to  be  received  by  the  said  A.  B.  and  C.  D. 
successively  duriug  their  lives,  and  after  the  decease  of  the  sur- 
vivor of  them,  to  stand  possessed  of  the  said  rents  and  profits 
upon  the  trusts  declared  concerning  the  same  by  the  said  in- 
denture therein  referred   to   (meaning  these  presents) :  And  That  wife  will 
VTHEREAs  the  said  C.   D.   will,  upon  her  marriage,  become  ^ntt^^ 

entitled  to  a  sum  of  £ 2|  per  Cent.  Consolidated  Stock,  ****^* 

standing  in  the  name  of  X.  T.,  the  surviving  executor  of  the 
will  of  P.  Q.,  late  of,  &c.,  deceased,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  and  repre- 
senting a  legacy  of  £ sterling  thereby  bequeathed  to  the 

said  0.  D. :  And  whereas  under  or  by  virtue  of  an  indenture.  That  wife  will 
dated,  &c.,  and  made,  &c.,  (being  the  settlement  made  in  con-  be!^?aiso^ 
templation  of  the  marriage  then  intended,  and  shortly  after-  ^^J^^^ 
wards  solemnized,  between  the  said  M.  D.  and  N.,  his  wife),  share  in  Bum 

.  of  stock  and 

and  a  deed  poll  of  appointment  under  the  hands  and  seals  of  aiao  in  money 
the  said  M.  D.  and  N.,  his  wife,  bearing  even  date  with  these  saie^iancL 
presents,  the  said  C.  D.  will  upon  the  solemnization  of  the  said 
intended  marriage,  in  case  the  same  shall  be  solemnized  before 
the  expiration  of  twelve  calendar  months  from  the  date  of  the 
said  deed  poll,  become  entitled  in  reversion  expectant  on  the  de- 
cease of  the  survivor  of  the  said  M.  D.  and  N.  his  wife,  to  one 
moiety  of  the  moneys,  stocks,  funds,  and  securities  subject  to 
the  trusts  of  the  said  indenture  of  settlement,  and  which 
moneys,  stocks,  funds,  and  securities  now  consist  of  the  following 
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BY  HUSBAND    paitioularB  (that  is  to  say),  the  sum  of  £r^ India  3  J  per 


OVXONET 

PBODUOED  BT 

BALE  OF  BBAL 

ESTATE  AND 


Cent.   Stock,  standing  in  the  names  of  W.  X.  and  Y.  Z.,' 

the  present  trustees  of  the  said  indenture,  and  the  moneys  to 

BY  INFANT     axise  from  the  sale  of  certain  freehold  lands  and  hereditaments 

WIFE  OF 

PEB80NAIAT.    situate  at,  &o.,  and  which  freehold  hereditaments  have  heen  pur- 

chased  with  part  of  the  moneys  settled  by  the  said  indenture  of 

settlement  under  a  power  in  that  behalf  contained  in  the  same 

Order  of  Court  indenture;   And  whereas  (2)   by  an  order  of  the  Chancery 

Settlement       Division  of  the  High  Court  of  Justice  made  on  the day  of 

Act. 


,  18 — ,  in  the  matter  of  the  Act  passed  in  the  18th  and 

19th  years  of  the  reign  of  Her  Majesty,  chapter  43,  the  Court 
being  of  opinion  that  the  settlement  proposed  to  be  effected  by 
the  indenture  therein  referred  to,  meaning  these  presents,  is  a 
proper  settlement  to  be  made  in  contemplation  of  the  said 
marriage,  has,  pursuant  to  the  said  Act,  sanctioned  and  approved 
of  such  settlement,  and  has  ordered  that  the  said  C.  D.  be  at 
liberty  in  contemplation  of  her  said  marriage  to  execute  the 
same: 


Ul)  If  the  settlement  is  made  without  the  sanction  of  the  Court,  the 
following  will  be  substituted  for  the  recital  in  the  text  and  for  article  1 : — 

Agreement  for  And  WHEREAS  upou  the  treaty  for  the  said  intended  marriage 
se  emen  .  .^  ^^  agreed  that  such  settlement  should  be  made  as  hereinafter 
Witnessing  appears :  NOW  THIS  INDENTURE  WITNESSETH,  that 
'^^^'  in  consideration  of  the  said  intended  marriage  it  is  hereby  agreed 
Sf^^M  ^  and  declared  between  and  by  the  parties  hereto  as  follows : 
that  trust  1 .  The  Said  A.  B.  and  C.  D.  and  all  other  necessary  parties 
S^d^  wtfe  shall,  at  the  cost  of  the  trust  estate,  cause  and  procure  the  said 
shall  be  rested  g^j^  Qf  £ 2  J  per  Cent.  Consolidated  Stock,  and  also  the  said 

m  iruBcees*  ^^  ^  ^ 

moiety  to  which  the  said  C.  D.  will,  upon  her  said  marriage, 
become  entitled  of  and  in  the  trust  funds  and  property  sub- 
ject to  the  trusts  of  the  said  indenture  of  settlement  of  the 

day  of ,  to  be  respectively  transferred  and  paid  to  the  said 

E.  F.,  &.  H.,  and  I,  K.  (hereinafter  called  "  the  trustees*'),  as  to 
the  said  Consolidated  Stock,  so  soon  as  conveniently  can  be  after 
the  solemnization  of  the  said  intended  marriage,  and  as  to  the 
said  reversionary  moiety,  when  and  so  soon  as  the  same  shall 
fall  into  possession. 
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NOW  THIS  INDENTUEE,  made  in  consideration  of  the    by  husband 

OP  ICONBT 

said  intended  marriage,  WITNESSETH,  as  follows : —  produced  by 

1.  The  said  C.  D.,  as  settlor,  hereby  assigns  unto  the  said    estate  and 
E.  F.,  G.  H.,  and  I.  K.  (hereinafter  called  "the  trustees"),  the     =^^ 

said  sum  of  £ Consolidated  Stock,  and  also  the  said  moiety   pebsonalty. 

to  which  the  said  C.  D.  will  upon  her  said  marriage  become  witneBsing 
entitled  of  and  in  the  trust  funds  and  property  subject  to  the  ^Lmentby 
trusts  of  the  said  indenture  of  settlement  of  the day  of ,  intended  wife 

to  tinifltees 

To  HOLu  the  same  unto  the  trustees,  upon  the  trusts  and  with 
and  subject  to  the  powers  and  provisions  hereinafter  declared 
and  contained  concerning  the  same. 

2.  The  trustees  shall,  upon  the  receipt  of  the  several  trust  Truat^flupon 
funds  assigned  by  Article  1,  either  retain  the  same  respectively  to  retain  or 
in  their  respective  actual  state  of  investment  (if  any),  or  with  SSTmon^^ 
the  consent  in  writing  of  the  said  A.  B.  and  C.  D.  during  their  p?^^^ 
joint  lives,  and  of  the  survivor  of  them  during  his  or  her  life,  ^so  nrocoeds 
and  after  the  decease  of  such  survivor,  at  the  discretion  of  the  ditaments 
trustees,  sell  and  convert  into  money  the  same,  and  shall,  with  de^of  ev^ 
such  consent,  or  at  such  discretion  as  aforesaid,  invest  the  moneys  TOwerto  vary 
produced  by  such  sale  and  conversion,  and  also  such  part  (if  mvegtments. 
any)  of  the  said  trust  funds  as  shall  consist  of  money,  and  also 

the  moneys  to  arise  from  the  sale  of  the  hereditaments  com- 
prised in  the  said  indenture  bearing  even  date  herewith,  with 
liberty  from  time  to  time,  with  the  like  consent  or  at  the  like 
discretion,  to  vary  the  investments  thereof :  The  moneys  to  arise 
from  the  sale  of  the  said  hereditaments,  and  the  investments  for 
the  time  being  representing  the  same,  are  hereinafter  called 
"the  husband's  trust  funds":  And  the  trust  funds  assigned  by 
Article  1,  and  the  investments  for  the  time  being  representing 
the  same,  are  hereinafter  called  "  the  wife's  trust  funds." 

3.  4.  {Same  as  in  Articles  4  and  5  of  Precedent  No.  X,  suprd^ 
pp.  292,  293). 

5.  If  the  hereditaments  comprised  in  the  said  indenture  of  Bents  of  here- 
even  date  herewith  shall  remain  unsold  at  the  decease  of  the  until  M>m  to 
survivor  of  the  said  A.  B.  and  C.  D.,  the  net  rents  and  profits  g? hSsb^d's 
of  the  same  hereditaments,  or  such  part  thereof  as  shall  for  the  *r«»*  funds, 
time  being  remain  unsold,  shall  thenceforth  be  paid  and  applied 
to  the  person  or  persons  and  in  the  manner  to  whom  and  in 
which  the  income  of  the  moneys  to  arise  from  the  sale  thereof, 
and  the  investments  representing  the  same,  would  for  the  time 

VOL.  11.  X 
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BY  HUSBAND 

OP  MONEY 

TEODUOED  BY 

BALE  OF  REAL 

ESTATE  AND 

BY  INFANT 

"WIFE  OF 

FEBSONALTY. 

Power  to 
■wife  to 
.  appoint  in- 
come of  part 
of  the  trust 
funds  to  a 
future  hus- 
band, 

and  also  the 
principal  of 
a  portion  of 
the  trust 
funds  to  the 
issue  of  a 
future  mar- 
riage. 


Portion  to  be 
appointed 
under  afore- 
said powers 
not  to  exceed 
a  certain  pro- 
portion of  the 
trust  funds 
according  to 
tiie  number  of 
children  of 
now  intended 
marriage. 


being  be  payable  or  applicable  under  these  presents  if  such  sale 
bad  been  made. 

6.  NoTwiTHsrANDiNG  the  foregoing  trusts,  it  shall  be  lawful 
for  the  said  C.  D.  if  she  shall  marrj  again  (a)  at  anj  time  or 
times,  either  before  or  after  any  such  subsequent  marriage,  by  any 
deed  or  deeds,  or  by  her  will  to  appoint  that  the  income  of  any 
part  or  parts  not  exceeding  the  proportion  hereinafter  mentioned 
of  the  wife's  trust  funds,  shall  be  paid  to  any  husband  of  her  the 
said  C.  D.  who  may  survive  her,  for  his  life  or  any  less  period : 
And  also  to  appoint  that  any  part  or  parts  not  exceeding  the  pro- 
portion hereinafter  mentioned  of  the  wife's  trust  funds,  shall  from 
and  after  the  decease  of  the  said  C.  D.  (and  subject  to  any  life 
or  other  interest  appointed  to  a  husband  under  the  power  last 
hereinbefore  contained,  in  exoneration  of  the  residue  of  the  wife's 
trust  funds),  go  and  be  held.  In  trust  for  such  child,  children, 
or  remoter  issue  of  any  such  subsequent  marriage,  at  such  age 
or  time,  ages  or  times,  not  being  earlier  as  to  any  object  of  this 
power  than  his  or  her  age  of  twenty-one  years  or  day  of  marriage, 
in  such  shares,  if  more  than  one,  upon  such  conditions  and  in 
such  manner  as  the  said  C.  D.  shall  by  such  appointment  direct, 
with  liberty  for  her  in  and  by  such  appointment  to  confer  on  her 
husband  jointly  with  herself  and  on  the  survivor  of  them  any 
power  or  powers  of  appointment  to  or  among  their  issue,  or 
any  of  them,  and  also  to  confer  on  the  trustees  a  power  of 
advancement  to  the  extent  of  one  moiety  of  the  vested  or  pre- 
sumptive share  of  any  child  or  remoter  issue :  Provided 
ALV^AYS,  that  the  part  or  parts  of  the  wife's  trust  funds,  the 
income  whereof  may  be  appointed  to  any  after-taken  husband, 
and  the  principal  whereof  may  be  appointed  to  the  issue  of  any 
subsequent  marriage  or  marriages  of  the  said  C.  D.,  under  the 
foregoing  powers  in  that  behalf,  shall  not  exceed  the  proportion 
of  the  wife's  trust  funds  which  is  next  hereinafter  mentioned 
(that  is  to  say).  If  there  shall  be  only  one  child  of  the  now 

(a)  Whenever  the  property  of  the  wife  is  of  considerable  amount,  and 
her  age  is  such  as  to  make  it  not  improbable  that  if  she  survives  her 
husband  she  may  many  again  and  have  issue  by  her  second  husband,  a 
power  to  make  a  settlement  on  such  second  mamage  should  be  given  her. 
Three  alternative  forms  of  such  a  power  are  given  above,  one  of  which 
may  be  readily  adapted  to  meet  any  variation  which  the  circumstances  of 
the  case  may  require. 

Sometimes  a  similar  power  is  reserved  to  the  husband.  In  such  case 
either  of  the  above  forms  may  be  used,  changing  **  husband  "  into  **  wife," 
and  making  a  corresponding  change  in  the  gender  throughout. 
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intended  marriage,  who,  being  a  son,  sliall  attain  the  age  of    Disi7aBA»i> 
twenty-one  years,  or  being  a  daughter  shall  attain  that  age  or   i 
marry,  the  same  ehaU  not  exoeed  two  third  parts  of  the  wife's   ' 
trust  funds :  If  there  shall  be  two  or  three  children,  and  no 
more,  of  the  now  intended  mairi^e,  who,  being  a  son  or  sons, 
shall  attain  the  age  of  twenty*  one  years,  or  being  a  daughter  or 
daughters  shoU  attain  that  age  or  marry,  the  some  shall  not 
exceed  one  moiety  of  the  wife's  trust  funds :  And  if  there  shall 
BE  four  or  more  children  of  the  now  intended  marriage,  who, 
being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  shall  attain  that  age  or  marry,  the 
same  shall  not  exceed  one  third  part  of  the  wife's  trust  funds : 
[Provided  also  (i),  that  the  part  or  parts  of  the  wife's  trust  iBosof  a 
funds  to  which  the  issue  of  any  subsequent  marriage  or  marriages  riage  diall  not 
of  the  said  0.  D.  shall  become  entitled  between  them  under  any  ^^r^ij^**" 
sncli  appointment  or  appointments  as  aforesaid,  shall  not  bear  a  "tween  thiiia 
greater  proportion  to  the  residue  of  the  wife's  trust  funds  than  now  int^ded 
the  number  of  ohildren  of  any  such  subsequent  marriage  or  "'*™^*' 
marriages,  who,  being  a  son  or  sons  shall  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  shall  attain 
that  age  or  marry,  shall  bear  to  the  number  of  ohildren  of  the 
now  intended  marriage,  who,  being  a  son  or  sons,  shall  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters  shall 
attain  that  age  or  marry :  But  in  asoertaining  such  proportion 
as  lost  aforesaid  any  sum  of  money  which  may  be  advanced  for 
the  benefit  of  an  infant  child  under  the  power  in  that  behalf 
contained  in  these  presents  or  in  any  such  appointment  as  afore- 
said, shall  not  be  reckoned  or  taken  into  account  as  part  of  the 
wife's  trust  funds  unless  such  child,  being  a  son,  shall  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  shall  attain  that 
age  or  many  under  that  age.]     Provided  also,  that  the  said  Poworain 
C.  D.  may  exercise  the  foregoing  powers  in  favour  of  an  after-  futS^wiim,,! 
taken  husband  and  the  issue  of  a  subsequent  marriage  respec-  JJ^J^J^^',:* 
tively,  while  it  shall  be  uncertain  what  part  of  the  wife's  trust  riage  may  im 
funds  shall  or  may  eventually  fall  within  the  soope  thereof,  and  hofore  evi  m 
the  same  shall  take  efEeot  according  to  the  event :  And  if  at  the  '^  "^'«"'^' "■-''■ 
decease  of  the  said  0.  D.  any  son  or  unmarried  daughter  of  the 
now  intended  marriage  shall  be  under  the  age  of  twenty-one 

[b)  Tim  pioriso  will  be  omitted  when  not  thought  aeoe6Suy< 
x2 
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BY  HUSBAND  jears,  the  income  payable  to  an  after-taken  husband  under  any 

PKODuoBD  BY  such  appointmeut  as  aforesaid  shall,  during  such  minority,  be 

^ESTATE  ^  the  same  as  would  for  the  time  being  be  payable  to  him  if  every 

BY  INFANT  qjjq]^  miuor  had  attained  the  age  of  twenty-one  years. 


WIPE  OF 
PBBSONALTY. 


{Or  the  following  fom^,) 

Power  to  wife  6a.  NOTWITHSTANDING  the  forcgoing  trusts,  it  shall  be  lawful 
inco^of  a  ^OT  the  said  C.  D.,  if  she  shall  marry  again  at  any  time  or  times, 
wtf^s^truJt^^  either  before  or  after  any  such  subsequent  marriage,  by  any 
funds  to  a  deed  or  deeds,  or  by  her  will,  to  appoint  that  the  income  of  any 
for  life,  part  not  exceeding  one  moiety  of  the  wife's  trust  funds  shall 

after  her  decease  be  paid  to  any  husband  of  her  who  may  survive 
and  a  certain  her  during  his  life  or  for  any  less  period :  And  also  to  appoint 
corresDonding  that  any  part  of  the  wife's  trust  funds  not  bearing  a  greater 
Sfof  dudSn  proportion  to  the  residue,  of  the  wife's  trust  funds  than  the 
ri  ^**to^'  ^^°^l^®r  of  children  of  any  subsequent  marriage  or  marriages  of 
issue  of  a  the  Said  C.  D.,  who,  being  a  son  or  sons,  shall  attain  the  age  of 
riage.  twenty-one  years,  or  being  a  daughter  or  daughters  shall  attain 

that  age  or  marry,  shall  bear  to  the  number  of  children  of  the 
now  intended  marriage,  who,  being  a  son  or  sons,  shall  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters  shall 
attain  that  age  or  marry,  shall  from  and  after  the  decease  of 
the  said  C.  D,  (and  subject  to  any  life  or  other  interest  appointed 
to  a  husband  as  aforesaid  in  exoneration  so  far  as  the  same  will 
extend  of  the  residue  of  the  wife's  trust  funds),  go  and  be  held. 
In  trust  for  such  child,  children,  or  remoter  issue  of  the  said 
C.  D.  by  any  such  subsequent  marriage  at  such  age  or  time, 
ages  or  times  (not  being  earlier  as  to  any  object  of  this  power 
than  his  or  her  age  of  twenty-one  years,  or  day  of  marriage),  in 
such  shares,  if  more  than  one,  and  in  such  manner  as  she  the 
said  C.  D.  shall  by  such  appointment  direct,  with  liberty  for 
her  in  and  by  such  appointment  to  confer  on  her  husband 
jointly  with  herself,  and  on  the  survivor  of  them,  any  power  or 
powers  of  appointment  to  be  subsequently  exercised  to  or  among 
their  issue  or  any  of  them,  and  also  to  confer  on  the  trustees  a 
power  of  advancement  to  the  extent  of  one  moiety  of  the  vested 
or  presumptive  share  of  any  child  or  remoter  issue. 
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(Another  form.)  »^  husband 

\  J  I  OF  HONEY 

PB0DUC1SD  BY 

6b.  Iv  the  said  C.  D.  shall  survive  her  now  intended  cover-   sale  of  seal 

ESTATE  AND 

ture  and  marry  again  [and  there  shall  be  not  more  than  four     by  infant 
children  of  the  now  intended  marriage,  who,  being  a  son  or    pebsonalty. 
sons,  shall  attain   the   age   of  twenty-one  years,  or  being   a  po^ertowife^ 
daughter  or  daughters  shall  attain  that  age  or  marry]  (<?)  then  to  appoint 
and  in  such  case,  and  notwithstanding  the  foregoing  trusts,  it  moiety  to 
shall  be  lawful  for  the  said  C.  D.,  either  before  or  after  any  band^oriife 
such  subsequent  marriage  by  any  deed  or  deeds  or  by  her  will  ^o^J]^  ^^^ 
to  appoint  that  the  income  of  any  part  not  exceeding  one  moiety  i^^e  of  a 
of  the  wife's  trust  funds  shall  after  her  decease  be  paid  to  any  riage. 
husband  of  her  who  may  survive  her,  during  his  life  or  for  any 
less  period.  And  also  to  appoint  that  any  part  not  exceeding 
one  moiety  of  the  wife's  trust  funds  shall,  after  the  decease  of 
the  said  A.  B.,  and  subject  to  any  life  or  other  interest  appointed 
to  a  husband   under  the  power  last  hereinbefore  contained, 
in  exoneration  of  the  residue  of  the  said  trust  funds,  go  and 
be  held,  In  trust  for,  &c.  {Isstie  of  a  future  marriage  as  in 
Artick  6a). 

7,  8,  9.  {Agreement  to  settle  otJier  property  of  %dfe — Investment 
clause^  and  poicer  to  invest  in  purcJiase  of  hindy  as  in  Precedent 
No.  X,  supra,  pp.  293—296.) 

10.  If  at  the  decease  of  the  survivor  of  the  said  M.  D.  and  rower  to 

trustees  to 

N.,  his  wife,  the  said  freehold  hereditaments  at  ,  or  any  elect  to  take 

part  thereof,  or  any  other  hereditaments  purchased  with  or  out  S7i^u  of  ^ 
of  the  trust  funds  subject  to  the  trusts  of  the  said  indenture  of  by  wi?e^o"^^ 

settlement  of  the  day  of  ,  shall  remain  unsold,  the  Proceeds  of 

trustees  of  these  presents  may,  with  such  consent  or  at  such 
discretion  as  aforesaid,  take  from  the  trustees  for  the  time  being 
of  the  said  indenture  of  settlement  a  conveyance  or  other  assur- 
ance of  an  undivided  moiety  of  the  same  hereditaments,  in  lieu 
of  and  in  satisfaction  for  the  moiety  of  the  said  C.  D.  of  and  in 
the  moneys  to  arise  from  the  sale  of  the  same  hereditaments : 
and  in  that  case  the  trustees  of  these  presents  shall  stand  seised 
and  possessed  of  the  undivided  moiety  so  to  be  assured  to  them 
as  aforesaid  of  and  in  the  said  hereditaments,  upon  the  same 
trusts,  and  with  and  subject  to  the  same  powers  and  pro* 
visions,  as  the  same  moiety  would  have  been  subject  to  by 

(c)  The  words  in  brackets  can  be  omitted  if  desired. 
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BTHirSBAND 

OF  MONEY 

PBODUCED  BT 

BALE  OF  SEAL 

ESTATE  AND 

BT  INFANT 

WIFE  OF 

PBBSONALTT. 

Power  to  lend 
part  of  trust 
lunds  to  hus- 
band on  the 
security  of  his 
bond  or  coye- 
naut  and  a 
policy  of 
assurance  on 
his  life. 


Power  to 
trustees  to 
apply  income 
of  trust  funds 
in  keeping  up 
policy. 


Proviso  for 
indemnity  of 
trustees  in 
relation  to  the 
exercise  of  this 
power. 


Proviso  that 
money  lent  to 
husbfuid  sh^ 
not  be  called 
in  so  long  as 
he  keeps  up 
policy. 


virtue  of  these  presents  if  the  same  had  been  purchased  with 
the  proceeds  of  any  part  of  the  wife's  trust  funds  under 
Article  9. 

11.  It  shall  be  lawful  for  the  trustees  at  their  discretion,  at  any 
time  or  times  during  the  life  of  the  said  A.  B.,  upon  his 
request  in  writing,  and  with  the  consent  in  writing  of  the  said 
C.  D.,  if  she  shall  be  then  living,  to  raise  out  of  the  trust  funds, 
and  to  lend  to  the  said  A.  B.  any  sum  or  sums  of  money  not 

exceeding  together  the  sum  of  £ ,  upon  his  securing  the 

repayment  thereof  with  interest  by  his  bond  or  covenant,  and  by 
a  policy  of  assurance  on  his  life  in  a  sum  of  money  equal  to  the 
amount  so  lent,  which  policy  shall  be  either  effected  in  the  names 
of  the  trustees,  or  assigned  to  them  by  way  of  mortgage,  with 
such  proper  and  usual  covenants  on  the  part  of  the  said  A.  B. 
for  keeping  on  foot  the  said  policy,  and  otherwise  in  relation 
thereto,  as  the  trustees  shall  require :  And  if  the  said  A.  B.  shall 
neglect  or  fail  to  keep  on  foot  the  said  policy,  it  shall  be 
lawful  for  the  trustees  to  apply  a  competent  part  of  the 
income  of  the  trust  funds  in  or  towards  the  payment  of  any 
sums  which  may  be  required  for  keeping  on  foot  the  said  policy, 
or  (in  case  the  same  shall  become  void)  for  eflfecting  or  keeping 
on  foot  any  new  policy  in  lieu  thereof :  Provided  nevertheless, 
that  it  shall  not  be  obligatory  on  the  trustees  to  enforce  the 
performance  of  any  bond  or  covenant  to  be  entered  into  by  the 
said  A.  B.  for  the  repayment  of  the  money  to  be  lent  to  him  as 
aforesaid,  or  for  keeping  on  foot  any  policy  or  otherwise  in 
relation  thereto,  nor  to  apply  any  part  of  the  income  of  the  trust 
funds  in  or  towards  keeping  on  foot  or  effecting  any  such  policy 
as  aforesaid,  unless  the  trustees  shall  think  fit  so  to  do,  and 
the  trustees  shall  not  be  liable  for  any  loss  which  may  arise 
by  reason  of  the  non-performance  by  the  said  A.  B.  of  any 
such  bond  or  covenant  as  aforesaid,  or  by  reason  of  any  such 
policy  becoming  void  through  any  means  whatsoever :  Provided 
ALSO,  that  the  trustees  shall  not  require  the  said  A.  B.  to  repay 
any  money  lent  to  him  imder  the  power  conferred  by  this 
article  so  long  as  he  shall  duly  keep  on  foot  the  policy  of 
assurance  on  which  the  same  shall  for  the  time  being  be  secured : 
But  the  said  A,  B.  shall  be  at  liberty  to  pay  the  same  or  any 
part  thereof  not  being  less  than  £ at  one  payment  when- 
ever he  thinks  fit  so  to  do. 
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12.  The  power  of  appointing  new  trustees,  &o.  {Clame  as  to  BTHUBBiin) 
appointment  of  new  trustees^  suprdy  p.  296).  pboduoedbt 

13.  These  presents  shall  be  void  if  the  said  intended  mar-  ^^^^^;^ 
riagre  shall  not  be  solemnized  within  twelve  calendar  months     byiotakt 

WIFE  OF 

from  the  date  hereof.  pebsonaltt. 


In  witness,  &C.  Power  to 

appoint  new 
trustees. 

Settlement  to 
be  void  if 

marriage  is  not 

within  twelve 
months. 


No.  XIV. 

SETTLEMENT  upon  the  Second  Marriage  of  a  Lady,  J^^,^"^. 
in  Exercise  of  Power  in  a  former  Settlement.  i-adt. 

THIS  INDENTUEE,  made  the  — ^  day  of 18—,  Be-  Parties 

TWEEN  C.  B.,  of,  &0.,  widow  {intended  mfe)^  of  the  first  part, 
X.  T.,  of,  &c.  {intended  htcsband),  of  the  second  part,  and  E.  P., 
of,  &c.,  Q-.  H.,  of,  &o.,  and  I.  K.,  of,  &o.,  of  the  third  part : 
Whereas  by  an  indenture  dated,  &c.,  and  made,  &o.  (being  the  Redtalof 
settlement  made  in  consideration  of  the  marriage  of  the  said  first  marriage. 
C.  B.,  then  C.  D.,  with  her  deceased  husband  A.  B.),  it  was 
agreed  and  declared  (among  other  things),  that  the  trustees 
for  the  time  being  of  the  said  indenture  should  after  the 
decease  of  such  one  of  them  the  said  A.  B.  and  C.  B.  as  should 
first  die,  pay  the  income  of  the  trust  funds  thereby  settled,  and 
which  are  therein  called  '^  the  husband's  trust  funds  "  and  ^^  the 
wife's  trust  funds  "  respectively,  to  the  survivor  of  them  during 
his  or  her  life,  and  should  after  the  decease  of  such  survivor  hold 
the  said  trust  funds  In  ihust  for  all  or  such  one  or  more  of  the 
children  and  remoter  issue  of  the  said  then  intended  marriage  as 
the  said  A.  B.  and  C.  B.  or  the  survivor  of  them  should  in 
manner  therein  mentioned  appoint,  and  in  default  of  such  ap- 
pointment, In  trust  for  all  the  children  of  the  said  then  intended 
marriage,  who,  being  a  son  or  sons,  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  should  attain 
that  age  or  marry,  in  equal  shares,  with  an  ultimate  trust  in 
default  of  issue  of  the  said  then  intended  marriage  as  regards 
the  wife's  trust  funds  for  the  said  C.  B.  absolutely :  And  it  was 
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TTPON  SECOND 

MATIRTAQE  OF  ▲ 

LADT. 

Death  of  first 
husband  leav- 
ing children. 

Present  state 
of  trust  funds. 


Agreement  for 
intended  mar- 
riage and  for 
settlement. 


Witnessing 
part. 

Agreement  and 
appoinbnent. 


Income  of 
trust  funds 
shall  be  paid  to 
wife  f or  ner 
separate  use 
without  power 
of  anticipa- 
tion 


One-third  of 
trust  funds 
after  decease 
of  wife  to  eo 
to  intended 
husband's  life 
and  after  his 
decease  to  issue 
of  intended 
marriage. 


If  one  of  four 
children  of 
former  mar- 
ziaffe  shall  die 
unoer  twenty* 


also  declared  that,  &c.  {set  out  fally  power  to  appoint  to  future 
husband  and  to  issue  of  future  majTiage,  being  Article  6  of  PrecC" 
dent  No.  XIIL)  :  And  whereas  the  said  A.  B.  died  on  the 

day  of ,  18 — ,  leaving  the  said  C.  B.  his  widow  and 

four  children  by  her {state  names  of  children)  ^  all  of  whom 

are  infants  and  unmarried :  And  whereas  the  trust  funds  in 
the  said  indenture  of  settlement  called  "the  husband's  trust 
funds,"  now  consist  of  or  are  represented  by  the  following  par- 
ticulars, namely  {state  particulars)  ^  and  the  trust  funds  in  the 
said  indenture  of  settlement  called  "  the  wife's  trust  funds,"  now 
consist  of  or  are  represented  by  the  following  particulars,  namely 
{state  particulars) :  And  whereas  a  marriage  is  intended  shortly 
to  be  solemnized  between  the  said  C.  B.  and  the  said  X.  Y. : 
And  upon  the  treaty  for  the  said  intended  marriage  it  was  agreed 
that  such  settlement  should  be  made  as  is  hereinafter  expressed : 
NOW  THIS  INDENTUEE  WITNESSETH,  that  in  con- 
sideration  of  the  said  intended  marriage,  it  is  hereby  agreed 
and  declared,  between  and  by  the  parties  hereto,  and  the  said 
C.  B.,  in  exercise  of  all  powers  for  this  purpose  vested  in  her  by 
the  said  indenture  of  settlement  or  otherwise,  doth  hereby  direct 
and  appoint  as  follows : — 

1.  The  trustees  for  the  time  being  of  the  hereinbefore  recited 
indenture  (hereinafter  called  "  the  trustees "),  shall  pay  the 
income  of  all  the  trust  funds  settled  by  the  said  indenture  to  the 
said  C.  B.  during  her  life,  pursuant  to  the  trust  in  that  behalf 
declared  by  the  said  indenture  for  her  separate  use,  and  so  that 
she  shall  not  have  power  while  under  coverture  to  dispose  thereof 
in  the  way  of  anticipation. 

2.  From  and  after  the  decease  of  the  said  G.  B.  the  trustees 
shall  stand  possessed  of  one  equal  third  part  of  the  trust  funds 
in  the  said  indenture,  and  hereinafter  called  "  the  wife's  trust 
funds,"  In  trust  to  pay  the  income  thereof  to  the  said  X.  Y. 
during  his  life,  and  after  his  decease.  In  trust  for,  &c.  {Trusts 
for  issue  as  husband  and  xcife  or  survivor  shall  appoint^  and  in 
default  of  appointment  fo^r  children  equally — sons  at  ticenty-one,  and 
daughtei*s  at  twenty^one  or  marriage — Hotchpot  clause^  suprdy 
pp.  292,  293). 

3.  If  one  of  the  said  four  children  of  the  said  C.  B.,  by  her 
late  husband,  A.  B.,  shall  die,  being  a  son,  under  the  age  of 
twenty-one  years,  or  being  a  daughter  imder  that  age  and  with- 
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out  having  been  married,  then  and  in  such  case  and  from  and   upon  second 
after  the  death  of  the  said  C  B.  or  the  death  of  such  child        lady. 
(which  event  shall  last  happen),  the  trustees  shall  stand  pos-  one,  &c.  a 
sessed  of  one-sixth  part  of  the  wife's  trust  funds,  in  addition  to  *^^^J  °^^' 

■t  ^  ^  '     ^  ^        sixth  to  go 

the  one-third  part  mentioned  in  Article  2,  and  making  therewith  upon  similar 

one  moiety  of  the  wife's  trust  funds,  Upon  the  trusts  and  with 

and  subject  to  the  powers  and  provisions  declared  by  Article  2 

concerning  one-third  part  of  the  wife's  trust  funds,  or  such 

of  them  as  shall  be   then   subsisting  and  capable  of  taking 

effect. 

4.  If  three  of  the  said  four  children  of  the  said  C.  B.  by  the  y  ^^^..^  ^^ 
said  A.  B.  deceased  shall  die,  being  a  son  or  sons,  under  the  age  shall  die  under 
of  twenty-one  years,  or  being  a  daughter  or  daughters  under  ^!^a^fmiher 
that  age  and  without  having  been  married,  then  and  in  such  ^Son^^wr^^ 
case,  and  from  and  after  the  death  of  the  said  C.  B.,  or  the  death  trusts. 
of  such  one  of  them  the  said  three  children  so  dying  as  aforesaid 
as  shall  last  die  (which  of  the  said  events  shall  last  happen), 
the  trustees  shall  stand  possessed  of  one  other  sixth  part  of  the 
wife's  trust  funds,  in  addition  to  the  one-third  part  and  one- 
sixth  part  mentioned   in   Articles  2   and  3  respectively,  and 
making  therewith  two  full  third  parts  of  the  wife's  trust  funds, 
Upon  the  trusts  and  with  and  subject  to  the  powers  and  provi- 
sions declared 'by  Article  2  concerning  one-third  part  of  the 
wife's  trust  funds,  or  such  of  them  as  shall  be  then  subsisting 
and  capable  of  taking  effect. 

[5.  Provided   always  (a?),  that  the  portion   of  the  wife's  Proviso  that 

issue  of  no^7 

trust  funds  to  which  the  issue  of  the  now  intended  marriage  intended 
shall  become  entitled  between  them  under  the  trusts  and  pro-  SoUa^a 
visions  of  these  presents  shall  not  bear  a  greater  proportion  to  ^^^^  ^^ 
the  residue  of  the  wife's  trust  funds  than  is  limited  and  pro-  usue  of  former 
vided  in  that  behalf  by  the  hereinbefore  recited  indenture,  and  if 
the  portion  hereinbefore  expressed  to  be  appointed  in  favour  of 
the  issue  of  the  now  intended  marriage  shall  exceed  the  aforesaid 
proportion,  then  and  in  such  case  the  trusts  hereby  declared  in 
favour  of  such  issue  shall  be  void  so  far  as  regards  the  excess, 
but  subject  and  without  prejudice  to  the  life  interest  of  the  said 
X.  Y.  therein.] 

(d)  If  the  proviso  at  the  end  of  paragraph  6  in  the  last  Precedent  is 
omitted,  the  above  proviso  will  be  omitted  also. 
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tTPONBBCOND 

XABBIAGB  OF  A. 

LADY. 

Declaration  of 
trust  of  entire 
trust  funds,  in 
case  no  issue 
of  former 
marriage  shall 
attain  a  vested 
interest. 

Upon  same 

trusts  as 

before 

declared 

concerning 

appointed 

one-third. 


If  no  issue  of 
either  marri- 
age ultimate 
trust  for  wife 
or  her 

a^ipointees  by 
will  or  next  of 
kin. 


Power  of 
appointment 
among  issue 
of  former 
marriage  to 
remain  in 
force. 


6.  If  neither  of  the  said  four  children  of  the  said  C.  B.  by 
the  said  A.  B.  deceased,  and  no  issue  of  any  such  child  shall 
become  absolutely  entitled  to  the  residue  not  hereinbefore  ap- 
pointed of  the  wife's  trust  funds  under  the  trusts  and  powers 
of  the  hereinbefore  recited  indenture,  then  and  in  such  case,  and 
subject  to  the  same  trusts  and  powers,  and  from  and  after  the 
death  of  the  said  C.  B.  or  such  failure  of  issue  as  aforesaid 
(which  shall  last  happen),  the  trustee  shall  stand  possessed 
of  the  entirety  of  the  wife's  trust  funds,  Upon  the  trusts  and 
with  and  subject  to  the  powers  and  provisions  declared  by 
Article  2  concerning  one-third  part  of  the  wife's  trust  funds, 
or  such  of  them  as  shsdl  then  be  subsisting  and  capable  of 
taking  effect. 

7.  {Advancement  clauaey  mprd^  p.  293.) 

8.  If  no  child  of  the  said  0.  B.  by  the  said  A.  B.  deceased 
or  by  the  said  X.  T.  shall  become  absolutely  entitled  to  the 
wife's  trust  funds  under  the  trusts  and  powers  of  the  hereinbefore 
recited  indenture  and  of  these  presents  respectively,  then  and  in 
such  case  and  subject  to  the  same  trusts  and  powers,  the  trustees 
shall  stand  possessed  of  the  wife's  trust  funds.  In  trust  for,  &c. 
{Ultimate  trust  for  the  tci/e  or  her  appointees  by  mil  or  next  ofkin^ 
suprdy  p.  293.) 

9.  The  power  of  appointment  among  the  children  and  remoter 
issue  of  the  said  C.  B.  by  the  said  A.  B.  deceased  now  vested  in 
the  said  0.  B.  as  having  survived  the  said  A.  B.  imder  the 
hereinbefore  recited  indenture,  shall  remain  in  full  force  and  be 
exercisable  by  her  notwithstanding  her  now  intended  coverture 
80  far  as  regards  the  residue  not  subject  to  these  presents  of  the 
wife's  trust  funds. 

In  witness,  &c. 
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No.  XV. 

SETTLEMENT  upon  the  Second  Marriage  of  a  Lady   ^^w  sbooito 
in     exercise    of   Powers    in    former    Settlement        uldt. 
{Another form).    Agreement  to  settle  other  Property 
of  Wins,  in  favour  ^  issue  ^both  Marriages. 

THIS  IXDENTUEE  {the  same  as  last  Precedent,  down  to  the 
beginning  of  the  first  paragraph,  except  that  Article  6  a  instead  of 
Article  6  of  Precedent  No.  XI I L  is  recited). 

1.  AfTER  the  said  marriage  the  said  E.  F.,  G-.  H.,  and  I.  K.,  wifetoreoetye 
(hereinafter  called  **  the  trustees")  shall  paj  the  income  of  all  thesetued 
the  trust  funds  settled  by  the  said  indenture  to  the  said  C.  B.,  tole^ti" 
so  that  during  her  now  intended  coverture  the  same  shall  be  for  ^J|^  to^*** 
her  sole  and  separate  use,  and  she  shall  not  have  power  to  dis*  anticipate. 
pose  thereof  in  the  way  of  anticipation. 

2.  If  the  said  X.  Y.  shall  survive  the  said  C.  B.  the  income  income  of  a 
of  one  moiety  of  the  trust  funds  in  the  said  indenture  of  settle-  wife's  ^t 
ment  and  hereinafter  called  the  wife's  trust  funds,  shall  after  !||^dtoh«r 
the  decease  of  the  said  C.  B.  be  paid  to  the  said  X.  Y.  during  "^jj^^^^ 
his  life  [or  until  he  shall  marry  again  or  shall  assign  or  charge  marriage, 
the  said  income,  or  any  part  thereof,  or  become  bankrupt,  or  do  &c.]."*^  ^* 
or  suffer  any  other  thing  whereby  the  said  income,  or  any 

part  thereof,  if  belonging  absolutely  to  him,  would  become 
vested  in  any  other  person  or  persons,  in  either  of  which 
events  the  interest  of  the  said  X.  Y.  shall  cease  as  if  he  were 
deadj. 

3.  For  the  purposes  of  these  presents  the  wife's  trust  funds  Certain 
shall  be  considered  as  divided  into  so  many  equal  parts  as  there  wife's  trust 
shall  be  children  of  the  said  C.  B.,  as  well  by  the  said  A.  B.  ""fi!S,!re^**™ 
deceased  as  by  the  said  X.  Y.,  who,  being  a  son  or  sons,  attain  ^j^^^  " 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters, 

attain  that  age  or  many ;  And  so  many  of  the  said  equal  parts 
as  there  shall  be  children  of  the  said  0.  B.  by  the  said  X.  Y., 
who,  being  a  son  or  sons,  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  attain  that  age  or  many,  shall 
form  together  the  fund  which  is  hereinafter  referred  to  as  "  the 
future  children's  trust  fund." 

4.  The  future  children's  trust  fund  shall,  after  the  decease  of  Trusts  of 
the  said  C.  B.,  and  subject  to  the  interest  of  the  said  X.  Y.,  dren^s  trust 

funds. 
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X7P0NSE00ND 

ICABBIAQB  OF  ▲ 

LADT. 


Power  of 
appointment  in 
settlement  in 
favour  of  issue 
of  former 
marriage  to 
remain  in 
force. 

Ultimate  trusts 
in  case  of  no 
issue  of  either 
marriage. 


Agreement  to 
settle  other 
property  of 
wife. 


under  Article  2,  in  exoneration  bo  far  as  the  same  will  extend  of 
the  residue  of  the  wife's  trust  funds,  go  and  be  held  In  trust  for, 
&c.  (Trust  for  issue  of  now  intended  marriage  as  husband  and  tcife 
or  survivor  shall  appoint^  and  in  default  of  appointment^  for  children 
equally^  and  hotchpot  clause^  mutatis  mutandis^  suprdy  pp.  292,  293). 
6.  {Advancement  clause,  suprd,  p.  293,  substituting  X.  T.  and 
C.  B./or  A.  B.  (Twe^q.  D.) 

6.  The  power  of  appointment  given  to  the  said  C.  B.  by  the 
paid  indenture  of  settlement  in  favour  of  all  or  any  of  her  issue 
by  the  said  A.  B.  deceased,  shall  remain  in  full  force  so  far  as 
regards  that  part  of  the  wife's  trust  funds  which  is  not  hereby 
appointed  in  favour  of  the  issue  of  the  now  intended  marriage. 

7.  If  there  shall  be  no  issue  of  the  said  0.  B.,  either  by  the 
said  A.  B.  deceased,  or  by  the  said  X.  Y.,  in  whom  the  wife's 
trust  funds  shall  become  absolutely  vested  under  the  trusts  and 
powers  of  the  said  indenture  of  settlement,  or  of  these  presents, 
then  and  in  such  case,  and  subject  to  the  interest  of  the  said 
X.  Y.,  under  Article  2,  the  trustees  shall  stand  possessed  of  the 
wife's  trust  funds.  In  trust  for,  &c.,  {Ultimate  trtist  for  icife  or 
her  appointees  by  will  or  next  of  kin,  supra,  p.  293). 

8.  All,  &c.  {Agreement  to  vest  in  tnistees  other  propei^ty  of 
icife,  suprd,  p.  29'5,  but  with  the  folloiring  variation  in  the  tnists) : 
Upon  trust  that  the  trustees  shall,  at  such  time  or  times  as 
they  shall  think  fit,  but  as  to  reversionary  property  not  until  it 
shall  fall  into  possession,  sell,  call  in,  and  convert  into  money  all 
such  part  of  the  said  property  as  shall  not  consist  of  money  or 
of  investments  of  the  nature  authorized  by  the  said  indenture  of 
settlement,  and  shall  stand  possessed  of  such  part  of  the  said 
property  as  shall  consist  of  authorized  investments,  or  of  money 
iminvested,  and  also  of  the  moneys  to  arise  from  such  sale, 
calling  in,  and  conversion  as  aforesaid:  Upon  the  trusts,  and 
with  and  subject  to  the  powers  and  provisions  in  and  by  the 
said  indenture  of  settlement  and  these  presents  declared  and 
contained  of  end  concerning  the  wife's  trust  funds,  or  the 
moneys  to  arise  from  the  sale  and  conversion  thereof,  or  such  of 
them  as  shall  be  then  subsisting  and  capable  of  taking  effect, 
and  shall,  in  the  meantime,  and  so  long  as  any  property  herein- 
before directed  to  be  sold  and  converted  shall  remain  imsold  and 
imconverted,  pay  the  rents  and  income  thereof  to  the  person  or 
persons  and  in  the  manner  to  whom  and  in  which  the  income  of 
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the  wife's  tmst  funds  shall,  for  the  time  being,  be  payable  or   ^nms  bboond 
applicable  under  the  said  indenture  of  settlement  and  these        uldy. 
presents :  Provided  always,  &c.  {Prorm>  as  to  any  pari  of  pro* 
perti/  consisting  of  annuity  or  income^  suprd^  p.  294,  substituting  at 
the  end  the  tcords  ^^  under  the  said  indenture  of  settlement  or 
these  presents  ^^  for  the  tcords  "  under  the  foregoing  trusts,") 

9.  These  presents  shall  be  void  if  the  said  intended  maniafi:e  Settlement  to 
is  not  solemnized  within  twelve  calendar  months  from  the  date  marruire  is 


In  witness,  &C.  months. 


No.  XVI, 

SETTLEMENT  of  a  sum   of  Stock  in  the  usual  form^   on  children 
EXCEPT  that  the  Eldest  Son  entitled  as  Tenant  in    SestsoS^. 
Tail  to  Keal  Estate  under  a  Settlement  of  even 
date  is  to  be  Excluded. 

THIS  INDENTUEE,  made  the  day  of  ^  18—, 

Between  A.  B.,  of,  &c.  {intended  husband)^  of  the  first  part,  Parties. 
C.  D.,  of,  &c.  (intended  wife)^  of  the  second  part,  and  E.  P.,  of, 
&c.,  Q".  H.,  of,  &c.,  I.  K.,  of,  &o.  {trustees) y  of  the  third  part: 
Whereas  a  marriage  is  intended  shortly  to   be  solemnized  Recitals, 
between  the  said  A.  B.  and  the  said  0.  D. :  And  whereas  -^«i«ement  for 

marriage. 

by  an  indenture  bearing  even  date  with  these  presents,  and  settlement  of 
made  between  {parties)  in  consideration  of  the  said  intended  ^^^^ 
marriage,  divers  messuages,  lands  and  hereditaments,  in  the  ^*«- 

county  of ,  therein  particularly  described,  have  been  settled 

to  the  use  of  the  said  A.  B.  for  his  life  with  remainder 
(subject  to  a  jointure  rent-charge  payable  to  the  said  0.  D.) 
to  the  use  of  the  first  and  other  sons  of  the  said  intended 
marriage  successively  in  tail  male,  with  divers  remainders  over : 
And  whereas  upon  the  treaty  for  the  said  intended  marriage  Agreement  for 

it  was  agreed  that  the  sum   of  £ India  £4  per  Cent.  StooiT^^ 

Stock  belonging  to  the  said  C.  D.  should  be  settled  upon  the 
trusts  and  in  the  manner  hereinafter  expressed,  and  the  same  has 
accordingly  been  transferred  into  the  names  of  the  said  E.  F., 
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ON  CHILDREN   Q.  H.,  aiid  I.  K.,  in  the  books  kept  at  the  Bank  of  England  for 
^^^l).   that  purpose :  NOW  THIS  INDENTURE  WITNESSETH, 
Witnessing       that  in  Consideration  of  the  said  intended  marriage  it  is  hereby 
part.  agreed  and  declared  as  follows  : — 

1.  {Declaration  of  trust  of  stock  for  wife  until  marriage^  and 
afterioards  to  retain  or  vary  investments.) 
Trustifor^e      2.  The  trustees  shall,  &o.  (trust  to  pay  income  to  wife  for  life 

ftnd  nuBD&iid 

and  issue.  for  her  separate  use^  icithout  poicer  of  anticipation^  ai%d  then  to 
husband  for  life,  suprd,  p.  273) :  And  from  and  after  the  decease 
of  the  survivor  of  the  said  A.  B.  and  C.  D.  shall  stand  possessed 
of  the  trust  funds  hereby  settled.  In  trust  for  the  child,  or  all 
or  any  of  the  children,  of  the  said  intended  marriage  (except  a 
son  or  sons  excluded  by  Article  3,  in  the  event  therein  men- 
tioned), or  any  issue  of  such  child  or  children,  at  such  ages  or 
times,  or  age  or  time  (not  being  earlier  as  to  any  object  of  this 
power  than  his  or  her  age  of  twenty-one  years  or  day  of 
marriage),  in  such  shares,  if  more  than  one,  upon  such  conditions, 
and  in  such  manner  as  the  said  {husband  and  wife  or  survivor^ 
shall  appoint,  suprdy  p.  292)  :  And  in  default  of  such  appoint- 
ment, and  so  far  as  any  such  appointment  shall  not  extend.  In 
TRUST  for  all  the  children  of  the  said  intended  marriage  (except 
a  son  or  sons  excluded  by  Article  3,  in  the  event  therein 
mentioned),  who,  being  a  son  or  sons,  shall  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  shall  attain 
that  age  or  marry  under  that  age,  in  equal  shares,  and  if  there 
shall  be  but  one  such  child,  then  the  whole  to  be  in  trust  for 
such  one  child  {Hotchpot  clause,  supra,  p.  293) :  And  if  there 
shall  be  no  child  of  the  said  intended  marriage  who  shall  attain 
a  vested  interest  in  the  said  trust  funds  under  the  foregoing 
trusts,  then  In  trust,  &c.  {ultimate  trust  for  wife  or  her  appointees 
by  will  or  next  of  kin,  suprd,  p.  293). 

i  S^^i'^S^if      ^*  ^^^  ^^  ^^"^  ^^  ^^^y  ^^       ^^^  ^^  intended  marriage, 

!  any  other  child  and  also  cvciy  other  son  (if  any),  who  at  the  time  when  he 

I  vest^    ^      attains  the  age  of  twenty-one  years  shall  be  entitled  under  the 

interest.  ^^  indenture  bearing  even  date  with  these  presents  to  the 

hereditaments  thereby  settled  for  an  estate  in  tail  male  in 
possession  or  in  remainder  immediately  expectant  on  the  decease 
of  the  said  A.  B.,  shall  be  excluded  from  all  share  in  the  trust 
funds  hereby  settled,  if  there  shall  be  any  other  child  or  children 
of  the  said  intended  marriage,  who  being  a  son  or  sons  shall 


I 
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attain  the  age  of  twenty-one  years,  or  being  a  daughter  or   onohildekn 
daughters  shall  attain  that  age,  or  marry,  but  not  otherwise.  eldest  8oi«). 

{Remaining  clauses  as  informer  Precedents,) 

In  witness,  &o. 


No.  XVII. 
SETTLEMENT  by  intended  Husband  and  Wife  for  the   *^»  iss^  <>' 

^  •'  HUSBAND  AND 

benefit  of  their  respective  Issue  as  well  hy  the  Intended  wife  respec- 
Marriaoe  a»  by  any  Future  Marriage,  tcith  appro^     makbiaoe. 
priate  Clauses  {e). 

THIS  INDENTURE,  &o.  (Parties.     Recitals  of  agreement  for  Parties  and 
intended  marriage^  and  for  settlement  and  transfer  of  trust  funds  by  ^" 
husband  and  wife  respectively   to   the   trustees)  :    NOW   THIS  Witoeaaing 
INDENTURE  WITNESSETH,  that  in  consideration  of  the  "^^ ' 
said  intended  marriage,  It  is  hereby  agreed  and  declared 
between  and  by  the  parties  hereto  as  follows : — 

1,  2.  (Trusts  for  husband  and  wife  respectively  until  marriage.  Trusts  until 

*"  *  *^  •''   marriage  and 

and  for  investment  and  varying  investments,)  forinvest- 

3.  The  trustees  shall  pay  the  income   of   the    husband's  ™®"**    \ 

,  ,  ,       ,  Income  of 

trust  funds  to  the  said  A.  B.  during  his  life,  and  after  his  husband's 

1  1       J  V  .J    r>*    fv      *  fi     y^         in  •         y  •  •%       •  t  trust  funds  to 

decease  to  the  said  (J.  D.,  if  she  shall  survive  him,  during  her  go  to  husband 
life,  and  if  the  said  A.  B.  shall  marry  again,  he  may  by  any  ^fh^weTto 
deed  or  deeds  or  by  his  will  appoint  that  after  his  decease  the  i^a^^d  *<> 

**  *■  ^  ,  ,       appomt  same 

said  income  or  any  part  thereof  shall  be  paid  to  any  future  wife  to  future  wife 

•  1.         v  'i-'j*  VT*  9  •%         forhfeand 

of  his  who  may  survive  him  during  her  nf e  or  for  any  less  after  death  of 

•r\a.^nA  suTvlvor  samo 

P®nod.  ^^^  to  go  to 

4.  After  the  decease  of  the  said  A.  B.  and  0.  D.,  and  subject  ^^ue  of  hus- 

'  •*         band  by  any 

to  any  appointment  wmch  may  be  made  to  a  future  wife  as  marriage  as  he 
aforesaid,  the  trustees  shall  stand  possessed  of  the  husband's  orwiu^ 
trust  funds.  In  trCst  for  such  child,  children,  or  remoter  issue  *pp°'^*» 

(e)  Where  it  is  intended  that  only  a  limited  portion  of  the  settled  pro- 
perty shall  be  disposable  in  favour  of  the  issue  of  a  future  marriage,  as  is 
^nerally  the  case,  the  proper  form  is  to  make  the  settlement  in  me  first 
instance  in  favour  onl^  of  the  issue  of  the  intended  marriage,  with  powers 
to  the  husband  and  wife  respectively  to  make  a  settlement  to  the  agreed 
amount  in  case  of  a  future  marriage.  See  Precedent  No.  XIII.,  supra. 
The  powers  thereby  given  to  the  wife  can  be  easily  adapted  so  as  to  be 
made  applicable  to  a  husband. 
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FOB  ISSUE  OP   of  the  said  A.  B.,  whether  by  his  now  intended  marriage  or  by 

HT7BBAND  AND  •     .  .  .1  .»  1  •  /        j 

WIFE  BE8PBC-  ^T^J  luture  marriage,  at  such  ages  or  times,  or  age  or  time  (not 
'^^l^nmlo^  being  earlier  as  to  any  object  of  this  power  than  his  or  her  age 

of  twenty-one  years  or  day  of  mafriage),  in  such  shares,  if  more 

than  one,  upon  such  conditions,  and  in  such  manner  as  the  said 
and  in  default  A.  B.  shall  by  any  deed  or  deeds,  or  by  his  will  appoint :  [And 
appointment  in  default  of  such  appointment,  and  so  far  as  any  such  appoint- 
of^^tended"^  ment  shall  not  extend,  then  In  trust  for  such  child,  children, 
wtfewuri^  or  remoter  issue  of  the  now  intended  marriage  at  such  ages  or 
Bhaiiby deed  times,  age  Or  time  (not  being  earlier  as  to  any  object  of  this 
appoint;  power  than  his  or  her  age  of  twenty-one  years  or  day  of 

marriage),  in  such  shares,  if  more  than  one,  upon  such  condi- 
tions, and  in  such  manner  as  the  said  C.  D.,  if  she  shall  siiryive 
the  said  A.  B.,  shall,  by  any  deed  or  deeds,  or  by  her  will 
and  in  default  appoint]  (/) :  And  in  default  of  such  appointment,  and  so  far  as 
appofntment     any  such  appointment  shall  not  extend.  In  trust  for  all  the 
intended'mM-*  children  of  the  now  intended  marriage  (g)  who,  being  sons,  shall 
riage  equally,    attain  the  age  of  twenty-one  years,  or  being  daughters  shall 
attain  that  age  or  marry  under  that  age,  in  equal  shares,  and  if 
there  shall  be  only  one  such  child,  the  whole  to  be  in  trust  for 
that  one  child  :  And  if,  &c.  {Ultimate  trust  for  husband  absolutely  y 
supra,  p.  270). 
Corresponding       5.  The  trustees  shall  pay  the  income  of  the  wife's  trust  funds 

trusts  of  wif  e  D 

trust  funds.  to,  &c.  {uife  for  lifefor  her  s(*parate  use,  without  power  ofanticipa- 
tioiij  and  after  her  death  to  husband  for  life,  supra,  p.  273),  and  if 
the  said  C.  D.  shall  marry  again,  she  may  by  any  deed  or 
deeds,  or  by  her  will,  appoint  that  after  her  decease  the  said 
income  or  any  part  thereof  shall  be  paid  to  any  future  husband 
of  hers  who  may  survive  her  during  his  life  or  for  any  less 
period. 

6.  After  the  decease  of  the  survivor  of  the  said  A.  B,  and 
C.  D.,  and  subject  to  any  appointment  which  may  be  made  to  a 
future  husband  as  aforesaid,  the  trustees  shall  stand  possessed  of 

(/)  The  words  in  brackets  will  be  omitted  if,  as  is  not  unusual  in  such 
a  case,  the  wifo  is  not  to  have  a  power  of  appointment. 

(i7)  Sometimes  the  trust  in  default  of  appointment  is  extended  to  the 
issue  of  a  future  marriage.  This  necessitates  the  insertion  of  a  power  of 
roTocation  in  the  event  of  there  being  a  failure  of  issue  of  this  marriage. 
The  same  object  is  attained  in  a  simpler  way  by  confining  the  trust  to  the 
children  of  the  present  marriago,  leaving  the  husband  to  provide  for  the 
children  of  a  future  marriage  by  an  exercise  of  his  power. 
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the  wife^B  trust  funds,  In  trust,  &c.  {Trusts  for  issue  of  mfe  by    fob  msue  of 
present  or  future  marriage  as  she  shall  by  deed  or  mil  appoint  [and  ^ipk  kbbpbo- 
in  default  of  such  appointmenty  for  issue  of  intended  marriage  as  '"^^LmToBf^ 
husband  if  he  survives  wife  shall  by  deed  or  mil  appoinQy  and  in  "" 
default  of  such  appointment j  for  children  of  mfe  by  present  marriage 
equally y  as  in  Article  4,  mutatis  mutandis).     And  if,  &c.     {Ulti-' 
mate  trust  for  unfe  or  her  appointees  by  mlly  or  next  of  kiuy  suprdy 
p.  293.) 

7.  No  child  who  or  any  of  whose  issue  shall  take  a  share  of  Hotchpot 

cl&1180 

any  of  the  trust  funds  hereby  settled  under  any  appointment 
made  by  virtue  of  the  foregoing  powers  in  that  behalf  or  any  of 
them,  shall  take  any  share  in  the  unappointed  part,  if  any,  of  the 
said  trust  funds  without  bringing  the  share  or  shares  appointed 
to  him  or  her  as  to  his  or  her  issue  into  hotchpot  and  accounting 
for  the  same  accordingly  unless  the  persons  or  person  making 
such  appointment  shall  thereby  direct  the  contrary. 

8.  The  trustees  may  at  any  time  or  times  raise  any  part  or  Advanoem«nt 
parts  not  exceeding  together  a  moiety  of  the  vested  or  presimip- 

tive  share  of  any  child  or  grandchild  of  the  said  A.  B.  and  G.  D. 
or  either  of  them,  and  may  apply  the  money  to  be  so  raised  for 
the  advancement,  preferment,  or  benefit  of  such  child  or  grand- 
child as  the  trustees  shall  think  fit,  but  so  that  no  such  advance- 
ment shall  be  made  during  the  continuance  of  any  prior  interest 
or  interests  under  these  presents  in  the  money  proposed  to  be 
advanced  without  the  consent  in  writing  of  the  person  or  persons 
having  such  prior  interest  or  interests. 

{Agreement  to  settle  other  property  of  icifey  investment  and 
appointment  of  new  trustees  clauses^  and  settlement  to  be  void  if 
marriage  not  within  twelve  months^  suprdy  pp.  293 — 296.) 

In  witness,  &o. 
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SETTLEMENTS. 


CONYBYANCE 
OF  UNDIVIDED 

BHABEIN 
BSKAINDEB  OF 
FBEEHOLDfl 
AND  LEASE- 
HOLDS, or 
TSUBT  FOB 
BALE. 


Parties. 


Becite  agree- 
ment that 
ffhare  of  free- 
holds and 
leaseholds 
should  he 
conveyed  and 
assigned  to 
tniirtees. 

Witnessing 
part. 

Hushand 
conv-3ys  share 
of  freeholds 
(subject  to 
prior  life 
interest)  to 
trustees. 


No.  xvni. 

CONVEYANCE  anrf  Assignment  hy  the  intended 'ELv^bavd 
0/ an  Undivided  Share  in  Remainder  0/^  Freeholds 
•  and  Leaseholds  to  Trustees  on  trust  to  Sell,  either 
AFTER  the  determination  of  the  prior  Life  Estate,  or 
DURING  itz  coNTiNCTANCE  idth  the  concurrenoe  of  the 
Tenant  for  Life,  and  to  hold  the  Proceeds  upon  the 
Trusts  declared  hy  a  Deed  of  even  Date. 


THIS  INDENTURE  made  the 


day  of ,  Between 


A.  B.,  of,  &o.  {intended  husband) y  of  the  first  part,  C.  D.,  of,  &o. 
{intended  wife),  of  the  second  part,  and  E.  E.,  of,  &c.,  G.  H.,  of, 
&c.,  and  I.  K.,  of,  &o.  {trustees),  of  the  third  part :  Whereas  a 
marriage  has  been  agreed  upon  and  is  intended  shortly  to  be 
solemnized  between  the  said  A.  B.  and  the  said  C.  D. :  And 
WHEREAS  {Recite  will  of  X,  T.  under  which  A,  B.  is  entitled  to  an 
undivided  third  share  of  freeholds  and  leaseholds,  subject  to  the  life 
interest  of  B.  B,,  his  father)  :  And  whereas  upon  the  treaty  for 
the  said  intended  marriage  it  was  agreed  that  the  said  undivided 
part  or  share  of  the  said  A.  B.,  of  and  in  the  said  freehold  and 
leasehold  hereditaments  should  be  conveyed  and  assigned  unto 
the  said  E.  F.,  G-.  H.,  and  I.  E.,  upon  the  trusts  and  with  and 
subject  to  the  powers  and  provisions  hereinafter  declared  and 
contained  concerning  the  same  :  NOW  THIS  INDENTURE 
WITNESSETH  as  follows  :— 

1.  In  consideration  of  the  said  intended  marriage,  the  said 
A.  B.  as  settlor  hereby  conveys  unto  the  said  E.  F.,  G-.  H.,  and 
I.  K.  (hereinafter  called  ^Hhe  trustees ''),  All  that  the  one 
undivided  third  part  or  share  of  the  said  A.  B.,  of  and  in  All 
&c.  {Fi*eehold  parcels) :  To  hold  the  same  (subject  to  the  said 
estate  for  life  therein  of  the  said  R.  B.)  unto  and  to  the  use  of 
the  trustees  in  fee  simple.  In  trust  for  the  said  A.  B.,  in  fee 
simple,  until  the  said  intended  marriage:  And  from  and  after 
the  said  marriage.  Upon  the  trusts  and  with  and  subject  to 
the  powers  and  provisions  hereinafter  declared  and  contained 
concerning  the  same. 
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2.  In  oonsideratioii  of  the  said  intended  marriage,  the  said  oonyetai^ce 
A.  B.  as  settlor  hereby  assigns  unto  the  trustees,  All  that  the  shabe  in 
one  undivided  third  part  or  share  of  the  said  A.  B.  of  and  in  ^^^J^ouw' 
All  that,  &o.  (describe  leasehold  parcels  as  in  lease) ;  All  which  '^i^^' 
hereditaments  and  premises  were  by  an  indenture  dated  the  ™f5/^* 
day  of  ,  and  made  between,  &c.  (parties) y  demised 


SALE. 


unto  the  said  (testator)  y  for  the  term  of  ninety-nine  years  thence  aaaignB  un- 

next  ensuing,  at  the  yearly  rent  of  £ ,  and  subject  to  the  ^^^hoST 

covenants  and  conditions  in  the  said  indenture  of  lease  con-  totnwteeB, 
tained,  and  on  the  part  of  the  lessee  to  be  observed  and  per-  prfj^e 
formed  (and  all  the  estate) :  To  hold  the  same  unto  the  trustees  i»t«reBt. 
for  the  residue  now  unexpired  of  the  said  term  of  ninety-nine 
years,  subject  to  the  said  estate  for  life  therein  of  the  said  B.  B., 
and  subject  also  to  a  proportionate  part  of  the  said  yearly  rent 

of  £ ,  reserved  by  the  said  indenture  of  lease,  and  to  the 

covenants  and  conditions  in  the  same  indenture  contained,  and 
pn  the  part  of  the  lessee  to  be  observed  and  performed,  so  far 
as  the  same  affect  the  said  undivided  share  hereby  assigned,  or. 
expressed  so  to  be.  Nevertheless,  In  trust  fpr  the  said  A.  B. 
until  the  said  intended  marriage;  And  from  and  after  the  said 
marriage,  upon  the  trusts,  and  with  and  subject  to  the  powers 
and  provisions  hereinafter  declared  and  contained  concerning 
the  same. 

3.  The  trustees  shall,  upon  the  request  in  writing  of  the  said  TnuteoBBhaU 

A.  B.  during  his  life,  and  after  his  decease  then  upon  the  request  freehoidd  and 
in  writing  of  the  said  C.  D.  during  her  life,  and  after  the  decease  ^^^^^^o^*^- 
of  the  survivor  of  the  said  A.  B.  and  C.  D.  at  the  discretion  of  sell. 

the  trustees,  sell  the  undivided  part  or  share  hereby  conveyed 
and  assigned  of  and  in  the  said  freehold  and  leasehold  premises 
respectively,  either  alone  or  in  conjunction  with  the  other  un- 
divided parts  or  shares  of  the  said  premises,  or  any  or  either  of 
them,  as  the  trustees  shall  think  fit,  and  shall  receive  all  the 
moneys  to  arise  from  the  sale  of  the  said  undivided  part  or 
share,  and  shall  with  and  out  of  the  said  moneys  in  the  first  place 
pay  and  retain  the  costs  and  expenses  attending  such  sale,  and 
shall  stand  possessed  of  the  residue  of  the  said  moneys,  and  also 
of  the  rents  and  profits  of  the  said  undivided  part  or  share  of 
and  in  the  said  premises,  from  and  after  the  decease  of  the  said 

B.  B.,  and  until  the  sale  thereof,  upon  such  trusts,  and  with  and' 
subject  to  such  powers  and  provisions,  as  are  or  shall  be  declared 

y2 
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SETTLEMENTS. 


ODNTETANOE 
OF  T7NDIVIDED 

SHARE  IN 
BXICAINDEB  OF 
FBEEH0LD8 
AND  LEASE- 
HOLDS, IN 
TBITBT  FOB 
BALE. 

Power  to 
leaae. 


Power  of 
leasing,  &c., 
may  m  exer- 
cised without 
leave  of  Court, 
and  without 
notice  to 
trustees. 


concerning  the  same  in  and  by  an  indenture  already  prepared 
and  engrossed,  bearing  or  intended  to  bear  even  date  with 
these  presents,  and  made  or  intended  to  be  made  between,  &o. 
(parties). 

4.  Until  the  said  undivided  part  or  share  hereby  conveyed 
and  assigned  of  and  in  all  the  said  freehold  and  leasehold  pre- 
mises shall  be  sold  as  aforesaid,  the  trustees  shall  permit  the 
rents  and  profits,  &o.  {to  be  received  by  husband  and  wife  succes- 
sively far  lifCy  and  then  to  hold  same  upon  trust  declared  by  deed  of 
even  date  J  suprdy  p.  301). 

5.  The  power  of"  leasing  and  other  powers  conferred  by  sec- 
tion 63  of  the  Settled  Land  Act,  1882  (except  the  power  of 
sale),  may  be  exercised  without  the  leave  of  the  Court,  notwith- 
standing section  7  of  the  Settled  Land  Act,  1884  (t),  and  it  shall 
not  be  necessary,  &c.  {no  notice  of  intended  lease  need  be  given  to 
trustees^  suprdy  p.  302). 

6.  The  power,  &c.  {Clause  as  to  appointment  of  new  trustees^ 
suprdy  p.  296). 

In  witness,  &c. 


APPOINTICBNT 

OF  PORTION 

CHABOED  ON 

ILEAL  ESTATE. 


Parties. 


No.  XIX. 

APPOINTMENT  in  contemplation  of  a  Daughter*s 
Marriage  of  a  Sum  of  Money,  to  be  raised  under 
the  Trust  of  a  Term  for  raising  Portions  for 
Younger  Children  contained  in  a  Seitlement  of 
Beal  Estate,  to  Trustees  upon  Trusts  declared  by  a 
Deed  of  even  date  {k). 

THIS  INDENTURE,  made  the  day  of  ,  18—, 

Between  N.  D.,  of,  &c.  {father  of  intended  wife)y  of  the  first 
part,  C.  D.,  of,  &c.  (intended  wife)y  of  the  second  part,  A.  B.,  of 
&c.  {intended  husband) y  of  the  third  part,  and  E.  F.,  of,  &o.,  and 
G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  {trustees) y  of  the  fourth  part  : 

Whereas  by  an  indenture  of  release,  dated  the  day  of 

— ,  grounded  on  a  lease  for  a  year,  and  made  between  the 


{%)  See  pp.  248,  302,  supra. 


{k)  See  note,  suprd^  p.  286. 
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said  N.  D.,  of  the  first  part,  0.  D.,  now  the  wife  of  the  said  appointheot 

OP  FOBTIOir 

GHABOEDON 

SEAI.  ESTATE. 


N.  D.  (then  0.  P.,  spinster),  of  the  second  part,  &o.  (and  other 
parties)  (being  a  settlement  made  in  contemplation  of  the 
marriage  then  intended   and   shortly   afterwards   solemnized 

between  the  said  N.  D.  and  the  said  0.  P.),  the  manor  of , 

and  the  oapital  and  other  messuages,  lands,  tenements,  and 

hereditaments,  situate  in  the  parish  of ,  in  the  county  of 

,  in  the  said  indenture  particularly  described,  were  settled 


and  assured  to  the  use  of  the  said  N.  D.  during  his  life,  without 
impeachment  of  waste,  with  remainder  after  his  decease  to  the 
use  that  the  said  0.  P.,  if  she  should  survive  the  said  N.  D., 
should  receive  thereout,  during  her  life,  a  yearly  rent-charge  of 

£ for  her  jointure,  with  usual  powers  for  recovering  the 

same  when  in  arrear,  and  subject  thereto,  to  the  use  of  the  said 
P.  Q.  and  B.  S.,  their  executors,  administrators,  and  assigns, 
for  the  term  of  one  thousand  years,  computed  from  the  decease 
of  the  said  N.  D.,  upon  the  trusts  therein  declared  concerning 
the  same,  and  in  part  hereinafter  mentioned,  with  remainder  to 
the  first  and  other  sons  of  the  said  N.  D.  by  the  said  0.  P.  sue- 
cessively  in  tail  male,  with  remainders  over ;  and  it  was  declared 
that  the  said  premises  were  limited  to  the  said  P.  Q.  and  B.  S., 
their  executors,  administrators,  and  assigns,  for  the  said  term  of 
one  thousand  years  as  aforesaid,  upon  trust,  in  the  first  place,  to 
seoure  in  maimer  therein  mentioned  the  regular  payment  of  the 

said  yearly  rent-charge  of  £ ,  and  in  the  next  place,  upon 

trust  that  if  there  should  be  any  child  or  children  of  the  said 
N.  D.  by  the  said  0.  P.  (other  than  an  eldest  or  only  son 
entitled  for  the  time  being  to  the  first  estate  tail  in  the  said 
hereditaments  under  the  limitations  of  the  said  indenture),  then 
and  in  such  case  the  said  P.  Q.  and  K.  S.,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  should 
after  the  decease  of  the  said  N.  D.,  or  in  his  lifetime  upon  his 
request  in  writing,  levy  and  raise,  in  manner  therein  mentioned, 
as  and  for  the  portion  or  portions  of  such  child  or  children 
(other  than  as  aforesaid)  the  sum  of  money  therein  and  herein<> 
after  mentioned  (that  is  to  say),  if  there  should  be  but  one  such 
child,  the  sum  of  £-^ — ,  and  if  there  should  be  two  such  children 

and  no  more,  the  sum  of  £ ,  and  if  there  should  bo^  three  or 

more  such  children,  the  sum  of  £ :   the  sum  of  £ , 

£ ,  or  £ ,  as  the  case  might  be,  to  go  and  be  paid  to  all 
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AFPOHTTiaSNT 

OF  POBTION 

CHABOED  ON 

BEAL  ESTATE. 

That  there  are 
six  younger 
children  and 
intended  wife 
18  one. 


Agreement  for 
appointment 
and  settle- 
ment. 


Witnessing 
part 

Father 
appoints 

Sortion  to 
aughter  to  be 
a  Tested 
interest  on 
marriage,  and 
to  be  paid  to 
trustees  upon 
trusts  of  deed 
of  even  date. 


Ckiuseas  to 
Appointment 
of  new 
trustees. 


or  any  of  the  children  of  the  said  N.  D.  by  the  said  0.  P.,  in 
such  shares,  and  in  such  manner  as  the  said  N.  D.  should  by 
any  deed  or  deeds,  with  or  without  power  of  revocation  and  new 
appointment,  or  by  his  will,  appoint :  And  whereas  there  are 
six  children  of  the  said  N.  D.  by  the  said  0.  D.,  his  wife  (other 
than  and  besides  their  eldest  son) :  And  whereas  a  marriage  is 
intended  shortly  to  be  solemnized  between  the  said  C.  D.,  who 
is  one  of  the  said  children,  and  the  said  A.  B. :  And  whereas 
upon  the  treaty  for  the  said  intended  marriage  it  was  agreed 

that  the  said  N.  D.  should  appoint  the  sum  of  £ ,  part  of 

the  money  raiseable  for  portions  as  aforesaid,  as  the  share  of  the 
said  0.  D.,  and  that  the  said  C.  D.  should  settle  the  same  upon 
the  trusts  hereinafter  mentioned,  and  it  was  further  agreed  that 
the  appointment  should  be  made  at  the  request  of  the  said 
C.  D.  directly  to  the  said  E.  F.,  G.  H.,  and  I.  K.,  as  the  trustees 
of  the  said  intended  settlement  in  the  manner  hereinafter  ex- 
pressed :  NOW  THIS  INDENTURE  WITNESSETH,  that 
the  said  N.  D.,  in  exercise  and  in  execution  of  the  power  for 
this  purpose  vested  in  him  by  the  said  indenture  of  settlement 
as  aforesaid,  and  of  all  other  powers  (if  any)  him  hereunto 
enabling,  doth  hereby  at  the  request  of  the  said  G.  D.  (testified 
by  her  executing  these  presents)  Appoint,  that  if  the  said 
intended  marriage  between  the  said  G.  D.  and  A.  B.  shall  take 
effect  before  the  expiration  of  twelve  calendar  months  from  the 

date  of  these  presents,  the  sum  of  £ ,  part  of  the  money  by 

the  said  indenture  directed  to  be  raised  for  the  portions  of 
yoimger  children  as  aforesaid,  shall  be  the  portion  of  the  said 
G.  D.,  and  shall,  upon  the  decease  of  the  said  N.  D.,  be  paid  to 
the  said  E.  E.,  G.  H.,  and  I.  £.,  with  interest  thereon  after  the 
rate  of  £4  per  cent,  per  annum,  computed  from  the  decease  of 
the  said  N.  D.,  to  be  held  by  them  upon  such  trusts,  and  with 
and  subject  to  such  powers  and  provisions,  as  are  or  shall  be 
expressed  and  declared  concerning  the  same  by  an  indenture 
already  prepared  and  engrossed,  bearing,  or  intended  to  bear, 
even  date  with  these  presents,  and  made,  or  intended  to  be  made, 
between,  &o.  {parties). 

And  it  is  declared  that  {Clause  ae  to  appointment  of  new 
trustees f  suprd,  p.  296). 

In  witness,  &o. 
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No.  XX. 

SETTLEMENT  hy  the  intended  Husband  of  the  Proceeds    bettlehent 
of  sale  of  a  Share  o/"  Freeholds  and  Leaseholds  con-     opsalbop 
reyed  to  Trustees  in  trust  for  Sale  by  Deed  of  even  date,  "^^^  op^"" 
and  hy  tlie  intended  Wife  of  a  Portion  Charged  on    fbeeholds 
ICpEal  Estate.  holds,  etc. 

THIS  INDENTURE,  made  the  day  of  ,  18—, 

Between  A.  B.,  of,  &c.  {intended  hmhand),  of  the  first  part,  Partiea. 

0.  D.,  of,  &o.  {intended  wife),  of  the  second  part,  and  E.  E.,  of, 
&o.,  Q-.  H.,  of,  &o.,  and  I.  K.,  of,  &o.  {trustees),  of  the  third  part : 
Whereas  a  marriage  is  intended  shortly  to  bo  solemnized  Bedtaiof 
between  the  said  A.  B.  and  the  said  C.  D. :  And  whereas  by  Ha^.  ^  ™"" 
an  indenture  bearing  even  date  with  these  presents,  and  made  Beed  of  even 
between,   &c.,  the   said  A.   B.,  in  consideration  of  the  said  conyeyance  by 
intended  marriage,  has  conveyed  and  assigned  one  undivided  ^^^ary 
third  part  or  share  of  and  in  certain  freehold  and  leasehold  fj^e^^^imcl 
hereditaments  therein  described  unto  the  said  E.  F.,  Gr.  H.,  and  leaaehoids 

1.  K.,  subject  to  the  estate  for  life  therein  of  R.  B.  (the  father  SS? 
of  the  said  A.  B.),  Upon  trust  after  the  solemnization  of  the 
said  intended  marriage,  that  the  trustees  shall,  upon  such  request 

or  at  such  discretion  as  therein  mentioned,  sell  the  said  undi- 
vided part  or  share  of  and  in  the  said  several  freehold  and  lease- 
hold premises  at  any  time  or  times  after  the  decease  of  the  said 
E.  B.,  or  in  his  lifetime  if  he  shall  concur  in  the  said  sale,  but 
not  otherwise :  And  shall  receive  all  the  moneys  to  anse  from 
the  sale  of  the  said  undivided  share,  whether  such  sale  shall 
be  made  in  the  lifetime  of  the  said  B.  B.,  or  after  his  death 
(including  in  the  former  case  such  portion  of  the  said  moneys  as 
shall  represent  the  life  estate  of  the  said  B.  B.),  and  shall  with 
and  out  of  the  said  moneys  in  the  first  place  pay  and  retain  the 
costs  and  expenses  attending  such  sale,  and  shall  stand  possessed 
of  the  residue  of  the  said  moneys,  upon  the  trusts,  and  with 
and  subject  to  the  powers  and  provisions  to  be  declared  concern- 
ing the  same  by  an  indenture  therein  mentioned,  meaning  these 
presents,  and  upon  trust  in  the  meantime,  and  until  such  sale, 
to  permit  the  rents  and  profits  of  the  premises  to  be  received  by 
the  said  A.  B.  during  his  life,  and  after  his  decease  by  the  said 
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BETTLEMBNT    C.  D.  duTuig  her  life,  and  after  the  decease  of  the  survivor  of  the 
OF  SALE  OF    said  A.  B.  and  C.  D.  to  stand  possessed  of  the  said  rents  and 
profits  upon  the  trusts  declared  concerning  the  same  by  the 
said  indenture,  meaning  these  presents:  And  whereas  by 
HOLDS,  ETC.    another  indenture  hearing  even  date  with  these  presents,  and 
Another  deed    made  between,  &c.  (parties),  the  said  N.  D.  has  at  the  request  of 

beinff  appoint-  the  Said   C.  D.   appointed    the    sum  of    £ ,  part    of    a 

po^on  to        ®^"^  ^^  money  raiseable  for  portions  under  an  indenture  of 
|j^*^  ^y       settlement  therein  referred  to  and  charged  on  real  estate,  and 

wife.  which  sum  of  £ will  become  payable  on  the  decease  of  the 

said  N.  D.  unto  the  said  E.  F.,  G.  H.,  and  I.  K.,  upon  the  trusts, 
and  with  and  subject  to  the  powers  and  provisions  declared  con- 
cerning the  same  by  an  indenture  therein  mentioned,  meaning 
witneeaing  these  presents :  NOW  THIS  INDENTTJEE  WITNESSETH, 
that  in  consideration  of  the  said  intended  marriage.  It  is  hereby 

AGREED  AND  DECLARED  aS  followS  : — 

Declaration  1.  IJpoN  the  receipt  of  the  moneys  to  arise  from  the  sale  of 

shall  inyest      the  part  or  share  of  hereditaments  comprised  in  the  first  herein- 

MiS^^!^rii2ffe     l>®f  ore  recited  indenture,  and  of  the  said  sum  of  £ appointed 

^'  di^eif'ids  ^^  ^^^  secondly  hereinbefore  recited  indenture  respectively,  the  said 
and  portion  of  E.  F.,  Gr.  H.,  and  I.  K,  (hereinafter  called  "  the  trustees  "),  shall, 
with  the  consent  in  writing  of  the  said  A.  B.  and  C.  D.  during 
their  joint  lives,  and  of  the  survivor  of  them  during  his  or  her 
life,  and  after  the  decease  of  such  survivor  at  the  discretion  of 
the  trustees,  invest  the  same,  with  power  from  time  to  time,  with 
such  consent  or  at  such  discretion  as  aforesaid,  to  vary  the 
investments  thereof.  The  moneys  to  arise  from  the  sale  of  the 
said  part  or  share  of  hereditaments,  and  the  investments  for  the 
time  being  representing  the  same,  are  hereinafter  called  the 

"  husband's  trust  funds,"  and  the  said  sum  of  £ ,  and  the 

investments  for  the  time  being  representing  the  same,  are  here* 
inafter  called  the  "  wife's  trust  funds." 
Trusts  of  rents      2,  3.  {Trusts  and  potcers  as  in  Precedent  iVb.  X.,  Articks  4,  5, 
'^^'^^'        suprd,  pp.  292,  293.) 

4.  If  the  said  part  or  share  of  and  in  the  said  freehold  and 
leasehold  premises  respectively,  or  any  part  thereof,  shall  remain 
tmsold  at  the  decease  of  the  survivor  of  the  said  A.  B.  and  G.  D. 
the  trustees  shall  until  the  sale  thereof  pay  the  net  rents  and 
profits  thereof  to  the  person  or  persons  and  in  the  manner  to 
whom  and  in  which  the  income  of  the  moneys  produced  by  the 
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sale  thereof  would  for  the  time  heinir  be  payable  or  applicable    nsiTLEiaBzrr 

OS"  PBOCfEEDS 

under  the  foregoing  trusts  if  suoh  sale  had  been  made.  of  sale  of 

6  to  8.  {The  same  as  clauses  7  to  10  in  Precedent  No.  XL,  "*^So1^ 
supra,  pp.  294—296.)  pbeeholds 

^     ^  trr  /  ^     ^  ^  ion)  lease- 

9.  These  presents  shall  be  void  if  the  said  intended  marriage    holds,  bto. 
shall  not  be  solemnized  within  twelve  calendar  months  from  the  SetUement  to 

date  hereof.  marriage  not 

In  witness,  &C.  ^dthLT^lve 

months. 


No.  XXI. 

SETTLEMENT  by  intended  Wife  of  a  share  of  the  Pro-    settlehemt 
CEEDs  of  Eesiduary   Beal  and  Personal  Estate     bbsidttabt 


ESTATE. 


under  a  Will;  with  Special  Powers  in  relation  to  the 
Eesiduary  Estate. 

THIS  INDENTTJEE,  made  the day  of ,  Between  Paries. 

A.  B.,  of,  &c.  {intended  husband),  of  the  first  part,  C.  D.,  of,  &c., 

{intended  wife),  of  the  second  part,  and  E.  F.,  of,  Ac,  Gr.  H.,  of, 

&c.,  and  I.  K.,  of,  &o.  {trustees),  of  the  third  part :  Whereas  Becite  agree- 

a  marriage  is  intended  shortly  to  be  solemnized  between  the  Smiage. 

said  A.  B.  and  the  said  C.  D. :  And  whereas  under  or  by  That  intended 

virtue  of  the  last  will  and  testament  of  her  imcle,  X.  Y.,  toaSi^of 

deceased,  the  said  C.  D.  is  beneficially  entitled  to  a  moiety  of  JJS^^^der 

the  moneys  to  arise  from  the  sale  and  conversion  into  money  ^^• 

of  the  residuary  real  and  personal  estate  of  the  said  X.  Y., 

which  shall  remain  after  payment  of  his  debts  and  funeral 

and  testamentaiy  expenses,  and  the  legacies  bequeathed  by  his 

said  will,  but  the  amount  or  particulars  of  such  residuary  estate 

cannot  at  present  be  ascertained :   And  whereas  upon  the  Agreement  for 

.      ,  ,  ,  settlement, 

treaty  for  the  said  intended  marriage,  it  was  agreed  that  such 
settlement  should  be  made  as  is  hereinafter  expressed :  NOW  ^!^®""™*^ 
THIS  INDENTTJEE,  made    in  consideration  of    the  said 
intended  marriage,  WITNESSETH  and  declares  as  follows : — 

1.  The  said  0.  D.,  as  settlor,  hereby  assigns  unto  the  said  Aseignment  by 
E.  F.,  G-.  H.,  and  I.  K.  (hereinafter  called  ^'the  trustees  of  of  moietjof 
these  presents"),  All  that  the  moiety  of  her  the  said  C.  D.,  SStte."^ 


830  SETTLEBfENTS, 


under  or  by  virtue  of  the  said  will  of  the  said  X.  Y.,  deceased, 

OB"  8HABX  OIP 

BX8IBVAST     of  and  in  the  moneys  to  arise  from  the  sale  and  conversion  into 


E8TATB. 


.  money  of  the  residuary  real  and  personal  estate  of  the  said 

X.  Y.,  and  the  stocks,  funds,  or  securities  in  or  upon  which  the 

same,  or  any  part  thereof,  may  be  invested  or  laid  out,  and  the 

To  trustees       accumulations,  if  any,  of  the  same :  To  hold  the  same  unto  the 

upon  trusts  ?  ,/  / 

after  declared,  trustees  of  these  presents.  In  trust  for  the  said  0.  D.,  until  the 
said  intended  marriage,  and  after  the  solemnization  thereof, 
upon  the  trusts  and  with  and  subject  to  the  powers  and 
provisions  hereinafter  declared  and  contained  concerning  the 
same. 

2  to  6.  {Usual  trusts  and  powers  in  settlement  of  a  wi/e^s  fortune 

as  in  one  of  the  former  Precedents,) 

Power  to  talis.      7.  Thb  trustees  of  these  presents  may,  with  the  consent  in 

arrangements    Writing  of  the  Said  A.  B.  and  G.  D.  during  their  joint  lives,  and 

rfwiii^to  "  of  the  survivor  of  them  during  his  or  her  life,  and  after  the 

^n*Stiie^'     decease  of  such  survivor,  at  the  discretion  of  the  trustees,  make 

twtator's  or  coucuT  in  any  arrangement  with  the  executors  or  trustees  for 

the  time  being  of  the  said  will  of  the  said  X.  Y.,  or  the  residuary 

legatee  or  legatees  under  the  said  will  (other  than  the  saidO.  D.), 

or  any  of  them,  for  or  in  relation  to  the  distribution  and  partition 

of  the  real  and  personal  estate  of  the  said  X.  Y.,  or  the  proceeds 

thereof,  and  may  accept  and  take  any  part  of  the  said  real  and 

personal  estate  in  lieu  of  and  by  way  of  satisfaction  for  the 

moiety  hereby  assigned  by  the  said  C.  D.  of  and  in  the  proceeds 

of  the  said  estate,  without  insisting  upon  a  sale  and  conversion  of 

the  said  real  and  personal  estate  and  the  division  of  the  proceeds 

thereof  in  strict  accordance  with  the  directions  of  the  said  will, 

and  in  case  any  freehold,  copyhold,  or  leasehold  hereditaments 

shall  be  acquired  by  the  trustees  of  these  presents  by  virtue  of 

any  such  arrangement  as  aforesaid,  such  freehold,  copyhold,  or 

leasehold  hereditaments  shall  be  held  by  the  said  trustees  upon 

the  same  trusts,  and  with  and  subject  to  the  same  powers  and 

provisions,  as  are  hereinbefore  declared  and  contained  concerning 

any  hereditaments  to  be  purchased  with  the  proceeds  of  the 

trust  premises  hereby  settled  by  the  said  G.  D.  under  the  power 

in  that  behalf  hereinbefore  contained. 

Spedai  powers      8.  The  trustees  of  these  presents  may  pass  and  allow  the 

to  share  in        accounts  of  the  cxecutors  or  trustees  of  the  said  will  of  the  said 

aS^peSni?    X.  Y,  relating  to  the  estate  and  effects  of  the  said  X.  Y.,  or  dis- 

entate. 
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puie  or  disallow  the  same,  and  also  may  institute  or  defend  all 
Buch  actions,  or  other  proceedings  for  the  recoveiy  of  the  moiety 
of  the  said  C.  D.  of  and  in  the  said  estate  and  effects,  or  any 
part  thereof,  or  in  relation  thereto,  as  the  trustees  of  these 
presents  shall  deem  expedient,  and  may  compromise,  compound, 
and  suhmit  to  arbitration  all  such  questions,  disputes,  doubts,  or 
differences  as  may  arise  in  relation  to  the  premises  or  any  part' 
or  parts  thereof,  and  generally  act  in  relation  thereto  as  they 
shall  think  fit :  And  in  case  any  question  shall  arise  whether 
any  money  or  other  property  received  by  the  trustees  of  these 
presents  in  respect  of  the  estate  and  effects  of  the  said  X.  Y. 
ought  to  be  treated  as  corpus  or  income  for  the  purposes  of  these 
presents,  every  or  any  such  question  shall  be  decided  by  the  said 
trustees  in  such  manner  as  they  under  the  advice  of  counsel 
or  otherwise  shall  think  proper :  And  every  act,  deed,  and  thing, 
done  or  executed  by  the  trustees  of  these  presents  imder  any  of 
the  powers  hereinbefore  contained  (including  any  decision  as  to 
whether  any  such  money  or  property  as  aforesaid  ought  to  be 
treated  as  corpm  or  income),  shall  be  binding  on  all  the  persons 
beneficially  interested  imder  the  trusts  of  these  presents. 

9.  {Appointment  of  new  trustees  clause,  suprd,  p.  296.) 

10.  If  the  said  intended  marriage  shall  not  be  solemnized  Settlement  to 
within  twelve  calendar  months  from  the  date  thereof,  then  and  n^^^age  not 
in  such  case  these  presents  shall  be  void,  and  the  premises  months!'^^^^^ 
hereby  settled  by  the  said  C.  D.  shall  remain  her  absolute 
property. 

In  witness,  &c. 
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No.  XXII. 

SETTLEMENT  of  Personalty,  icith  Power  to  Trustees 
to  purchase  an  Advowson,  and  Trusts  of  same. 

THIS  INDENTTJEE,  made  the day  of ,  Between 

the  Rev.  A.  B.,  of,  &c.  {intended  husband) ^  of  the  first  part, 
C.  D.,  of,  &o.  {intended  mfe)^  of  the  second  part,  and  E.  F.,  of, 
&o.,  G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  {trustees)^  of  the  third  part 
{the  same  as  Precedent  No.  II,  or  any  of  the  preceding  Precedents^ 
down  to  the  end  of  the  ordinary  trusts  and  potcers — Power  to 
invest  in  the  purchase  of  land) :  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  it  shall  be  lawful  for  the  trus- 
tees at  any  time  during  the  life  of  the  said  A.  B.,  upon  his 
request  in  writing,  and  with  the  consent  of  the  said  C.  D.,  if  she 
shall  be  then  living,  to  raise  by  the  sale  or  conversion  into  money 
of  a  competent  part  of  the  trust  funds  and  premises  for  the  time 
being  subject  to  the  trusts  of  these  presents  [or  the  trust  fimds 
and  premises  hereby  settled  on  the  part  of  the  said  A.  B.],  any 

sum  of  money  not  exceeding  the  sum  of  £ ,  and  to  apply 

the  same  in  the  purchase  of  the  advowson  or  perpetual  right  of 
presentation  to  any  ecclesiastical  benefice  in  England  or  Wales 
to  be  conveyed  to  the  trustees,  and  to  be  held  by  them  upon  the 
trusts  following  (that  is  to  say),  Upon  trust  that  the  trustees 
shall,  upon  the  request  in  writing  of  the  said  A.  B.  and  C.  D., 
during  their  joint  lives,  or  of  the  survivor  of  them  during  his 
or  her  life,  and  from  and  after  the  decease  of  such  survivor, 
then  at  the  discretion  of  the  trustees,  sell  the  same  advowson 
or  perpetual  right  of  presentation,  or  the  next  one  or  more 
presentation  or  presentations  in  the  same  benefice,  and  shall 
stand  possessed  of  the  proceeds  of  such  sale  or  sales,  after  pay- 
ment of  the  expenses  attending  the  same,  upon  the  same  trusts 
and  with  the  same  powers  and  provisions  as  the  money  laid 
out  in  the  purchase  of  such  advowson  or  perpetual  right  of 
presentation  would  have  been  subject  to  if  the  same  had  not 
and  until  sale  been  SO  laid  out :  and  in  the  meantime,  and  until  such  sale  as 
aforesaid,  and  in  case  of  any  sale  of  a  next  presentation,  then 


Trustees  to 
hold  advowson 
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Bubjeot  to  such  sale,  In  trust  for  the  said  A.  B.  during  his  life,  of 

and  after  his  decease,  In  trust  for  the  person  or  persons  who,  with  fowisb 

if  the  said  advowson  had  been  sold,  would  for  the  time  being  be  '^^^^^ 

entitled  under  these  presents  to  the  income  of  the  trust  funds  7~r~~r: 

*  in  trust  for 

representing    the    proceeds  thereof,   and  so  that  during  the  huabandfor 

lif 6  And  A.'ffeAF 

minority  of  any  person  who  if  of  full  age  would  for  the  time  hisdeceane 
being  be  entitled  to  nominate  or  join  in  the  nomination  to  the  ^Swm  who^' 
said  benefice  under  the  trusts  now  being  declared,  the  guardian  ^^li^ 
or  guardians  of  such  minor  shall  have  the  like  right  to  nominate  income  of  pro- 
or  join  in  the  nomination  as  the  minor  would  have  had  if  he  or  advowBon  had 
she  had  been  of  fuU  age  (a) :    Provided  always,  and  it  is  ^^^  ^^^' 

(a)  In  the  earlier  editions  of  this  work,  the  trusts  of  the  advowson  in  Tmsts  to  pre- 
the  above  Precedent  were  in  the  form  of  a  direction  to  present  certain  sent  a  parti- 
specified  or  indicated  persons  so  long  as  it  should  remain  unsold.  Trusts  cular  person  to 
of  tiiis  kind  are  not  uncommon,  particularly  in  wills.  Their  vididity  does  *  ?^5f**^  ,. , 
not  appear  to  have  been  questioned  in  any  reported  case,  but  it  is  con-  ''^"®*"®'  vaud. 
ceivea  that  if  it  were  so,  there  would  be  some  difEculty  in  sustaining 
them.  A  right  of  presentation  is  a  right  coupled  with  a  public  duty,  and 
it  is  conceived  that  any  agpreement  or  arrangement  by  which  a  patron  is 
prevented,  when  a  vacancy  happens,  from  selecting  such  clerk  as  he  may 
conscientiously  believe  to  be  the  most  proper  individual  for  supplying  the 
living,  would  be  held  void,  independently  of  the  statutes  against  simony, 
as  contrary  to  public  policy.  See  the  judgment  of  Hullock,  B.,  Fletcher 
V,  Lord  Sondes,  1  Bligh,  N.  S.  190.  Speaking  of  a  bond  of  resignation 
(which  was  decided  to  be  void),  the  learned  judge  says  :  **  The  patron 
thereby  becomes  precluded  from  choosing  the  most  proper  individual  for 
supplying  the  living.  If  he  act  in  the  presentation  according  to  tiie  con- 
dition of  the  bond,  his  choice  is  fixed  long  before  the  fitness  of  the  object 
can  be  ascertained.  At  the  execution  of  the  bond,  the  nominee  may  be 
at  college,  or  perhaps  at  school,  or  perhaps  in  his  cradle."  Special  bonds 
of  resignation  are  now  rendei'ed  vahd  hj  statute  under  certain  conditions; 
but  the  force  of  the  above  reasoning  is  not  thereby  diminished,  and  it 
applies  with  still  greater  force  to  a  trust  of  the  kind  above  referred  to, 
than  to  a  bond  of  resignation ;  because,  under  the  latter,  the  patron  has 
the  option  whether  to  enforce  it  or  not ;  whereas,  under  tiie  former,  the 
trustee  is  absolutely  tied  to  present  the  particular  person.  See  also 
Potter  V,  Chapman,  Ambler,  100.  In  the  case  of  Webb  v,  Byng,  2  K.  & 
J.  669,  a  testatrix  ^ave  to  A.  the  **  livings  of  Q.  and  C,  should  he  like 
the  profession,  and  be  qualified  for  them."  Wood,  V.-C.,  held  that  the 
devise  was  confined  to  a  single  presentation,  and  did  not  extend  to  the 
advowson,  as  the  words  *'  should  he  like,"  &c.,  showed  an  intention  to 
confer  on  the  devisee  a  personal  benefit  which  could  only  be  effected  by 
his  being  himself  presented.  This  case  seems  to  have  decided  that  the 
testatrix,  by  the  gift  of  the  livings  to  A.,  meant  that  A.  should  be  pre- 
sented, which  intention  could  only,  it  is  apprehended,  be  carried  mto 
effect  by  supposing  a  trust  vested  in  the  heir-at-law  for  that  purpose. 
The  question  whetner  such  a  trust  could  be  enforced  does  not  seem  to 
have  been  raised ;  and  it  is  submitted,  therefore,  that  this  case  ia  not  an 
authority  against  the  view  expressed  in  the  former  part  of  tiiis  note. 
Having  re^rd  to  the  above  observations,  it  is  submitted  that  when  an 
advowson  is  made  the  subject  of  a  settlement,  or  is  authorized  to  be  pur- 
chased out  of  the  trust  funds,  the  deed  should  simply  declare  who  are  to 
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hereby  agreed  and  declared,  that  if  the  trustees  shall  think  fit, 
it  may,  with  the  consent  in  writing  of  the  said  A.  B.  and  of  the 
said  C.  D.,  if  she  shall  be  then  living,  be  made  part  of  the 
arrangement  on  the  purchase  of  such  advowson  as  aforesaid, 
either  that  the  vendor  shall  receive  the  purchase-money  upon 
the  completion  of  the  purchase,  and  pay  to  the  trustees  interest 
thereon,  computed  from  the  time  of  such  payment,  until  a 
vacancy  shall  happen  in  the  benefice  the  advowson  whereof  shall 
be  so  purchased  as  aforesaid,  after  such  rate  not  exceeding 
£5  per  cent,  per  annum,  and  to  be  secured  in  such  manner  as 
shall  be  agreed  upon  between  the  parties,  or  that  the  purchase- 
money  shall  be  paid  to  the  vendor  upon  and  not  before  the 
happening  of  such  vacancy,  and  shall  in  the  meantime  be  in- 
vested in  the  names  of  trustees  to  be  nominated  for  that  purpose. 
Upon  trust  to  pay  the  annual  income  thereof  to  the  trustees  of 
these  presents  until  the  happening  of  such  vacancy,  and  from 
and  after  such  vacancy,  In  trust  for  the  vendor.  (Provision  as 
to  appointment  of  new  trustees^  suprdy  p.  296.) 
In  witness,  &c. 


be  the  ceatuU  que  trust  of  sucli  advowson,  t.  e.,  of  the  right  to  present, 
and  not  who  are  the  persons  to  be  presented.  A  cestui  que  trust  of  the 
right  could  nominate  himself,  and  the  trustee  would  be  bound  to  present 
him ;  all  that  is  necessary  being  that  the  beneficial  patron,  for  the  time 
being,  should  have  a  free  choice. 
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No.  xxin. 


SETTLEMENT  of  a  mm  of  Money  trammitted  to  Trustees   ^^2^.^ 

•^  ^  u  NEW  ZEALAlfD. 

in  New  Zealand  (a)  for  the  benefit  of  the  "Widow  and   

Children  of  the  Settlor^ s  deceased  Son. — Ample  powers 
of  Investment. — ^Income  to  be  applied  for  the  benefit  of 
Widow  and  Children  until  youngest  Child  attains 
twenty-one^  and  then  Annual  Sum  to  be  paid  to  Widow 
during  Widowhood  ;  and  subject  thereto,  Trust  Fund 
to  go  to  Children. — Power  to  Settlor  to  revoke 
and  DECLARE  NEW  T RUSTS  f Or  betiefit  of  same  objects. 

THIS  INDENTUEE,  made  the day  of ,  Between  Partien. 

A.  B.,  of ,  in  England,. Esq.  {settlor)^  of  the  one  part,  and 

C.  D.,  and  E.  F.,  both  of  ,  in  New  Zealand,  gentlemen 

{trustees),  of  the  other  part :  Whereas  G.  B.  (a  son  of  the  said  ^^^,3^^^' 
A.  B.)  lately  died  in  New  Zealand,  leaving  H.  B.  his  widow,  leaving  widow 
and  leaving  also  four  children  by  the  said  H.  B. :  And  whereas  .j^^.  ^^^^^ ' 
the  said  A.  B.  has  lately  transmitted  the  sum  of  £ to  the  Iim  tajna- 

•'         ,  nutted  money 

said  C.  D.  and  E.  F.  to  the  intent  that  they  may  stand  possessed  to  trustees, 
thereof  upon  the  trusts  and  with  and  subject  to  the  powers  and 
provisions  hereinafter  expressed  concerning  the  same :  NOW  Witnessing 
THIS  INDENTUEE  WITNESSETH,  that  It  is  hereby  ^i^r  directs 
agreed  and  declared,  and  in  particular  the  said  A.  B.,  in  trustees  to  hold 

,  ,  *  ,  ,  money  upon 

consideration  of  his  natural  love  and  affection  for  the  objects  of  foUovring 

trusts 

the  settlement  intended  to  be  hereby  made,  doth  hereby  direct 
and  declare,  that  the  said  C.  D.  and  E.  F.,  their  executors, 
administrators,  and  assigns,  shall  stand  possessed  of  the  said 

sum  of  £ C^PON  the  trusts  and  with  and  subject  to  the 

powers  and  provisions  expressed  in  the  following  articles  (that  is 
to  say) : — 

1.  The  said  C.  D.  and  E.  F.,  or  the  survivor  of  them  (herein-  Trustees  to 
after  called  "  the  trustees  or  trustee  "),  shall  invest  the  said  sum  "^^®**  money, 

of  £ in  their  or  his  names  or  name  or  under  their  or  his 

control  upon  any  government  real  or  personal  securities,  whether 

(a)  The  New  Zealand  Tnistee  Act,  1883,  embodies*  most  of  the  provi- 
fiions  contained  in  English  Acts  in  relation  to  trustees,  including  proyi- 
sions  f or  the  appointment  of  new  trustees,  that  receipts  of  trustees  sluJl  be 
sufficient  discoargee,  and  for  indemnity  of  trustees. 
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OP  MONET  IN   in  the  United  Kingdom  or  in  New  Zealand,  as  the  trustees  or 

NEW  ZEALAND. 


trustee  shall  in  their  or  his  discretion  think  fit,  and  may  from 
time  to  time  vary  the  said  securities  for  any  other  securities  of 

the  like  nature.     The  said  sum  of  £ and  the  securities 

upon  which  the  SEtme  shall  from  time  to  time  he  invested  are 
hereinafter  called  the  "  trust  fund." 
During  2.  The  trustees  or  trustee  shall  during  the  minority  of  the 

youzkgeyitchad,  youngest  child  for  the  time  being  of  the  said  Gr.  B.  deceased, 
^pSed  for  *^PPly  *t®  whole  or  such  part  as  they  or  he  shall  think  fit  of  the 
^dowand  i^come  of  the  trust  fund  for  or  towards  the  support,  mainte- 
children  at  nancc,  and  benefit  of  the  said  H.  B.  and  the  children  of  the  said 
trustees.  0".  B.  deceased,  or  any  one  or  more  exclusively  of  the  other  or 

others  of  them  the  said  H.  B.  and  the  said  children,  in  such 
manner  in  all  respects  as  the  trustees  or  trustee  shall  in  their  or 
his  absolute  discretion  think  fit,  and  shall  accumulate  the  surplus 
(if  any)  of  the  said  income  by  investing  the  same  and  the 
resulting  income  thereof  in  manner  aforesaid,  to  the  intent  that 
the  accumulations  shall  be  added  to  the  principal'  trust  fimd  and 
follow  the  destination  thereof,  with  liberty  nevertheless  for  the 
trustees  or  trustee  at  any  time  or  times  to  resort  to  the  accumu- 
lations of  any  preceding  year  or  years,  and  apply  the  same  for 
the  support,  maintenance,  and  benefit  of  the  said  H.  B.  and  the 
said  children  or  any  one  or  more  of  them. 
When  3.  If  the  said  H.  B.  shall  be  living  and  shall  not  have 

attainstwenty-  married  again  at  the  time  when  the  youngest  child  for  the  time 
sum tobepaid  being  of  the  said  G.  B.  deceased  attains  the  age  of  twenty-one 
to  widow^^^^^  years,  the  trustees  or  trustee  shall  thenceforth  out  of  the  income 
hood.  of  the  trust  fund  (including  the  said  accumulations,  if  any) 

pay  to  the  said  H.  B.  the  aimual  sum  of  £ during  her 

life  if  she  shall  so  long  continue  the  widow  of  the  said  G-.  B. 

deceased. 

Subject  to  4.  Subject  to  the  annual  sum  provided  by  Article  3,  if  and 

trust  fund  to     while  the  same  shall  be  payable,  the  trust  fund  (including  the 

^u^y!^^™"    said  accumulations,  if  any)  shall  when  and  so  soon  as  the 

youngest  child  for  the  time  being  of  the  said  G-.  B.  deoeafled 

attains  the  age  of  twenty-one  years,  go  and  be  divided  among 

all  the  children  of  the  said  G.  B.  deceased,  who  being  sons  shall 

attain  the  age  of  twenty-one  years,  or  being  daughters  shall 

attain  that  age  or  marry,  in  equal  shares,  and  so  that  the  share 

of  each  such  child  shall  be  a  vested  and  transmissible  interest  in 
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such  child  being  a  son  upon  his  attaining  the  age  of  twenty-one   of  mowbt  in 

years,  or  being  a  daughter  upon  her  attaining  that  age  or  marry-  

ing  (which  shall  first  happen),  notwithstanding  that  he  or  she 
may  die  before  the  period  of  distribution. 

5.  The  trustees  or  trustee  may  at  any  time  or  times  during  Power  to 
the  minority  of  the  youngest  child  for  the  time  being  of  the  consent  of 
said  G.  B.  deceased,  with  the  consent  in  writing  of  the  said  ^terlierdeath 
H.  B.  during  her  widowhood,  and  crfter  her  second  marriage  or  ^T  second  mar- 

o  .  .  m    1  riage  at  their 

death  (which  shall  first  happen)  at  the  discretion  of  the  trustees  discretion  to 
or  trustee,  raise  out  of  the  trust  fund  any  sum  or  sums  of  money  J^^ment 
and  apply  the  same  for  the  advancement  or  benefit  of  any  child  ^^  children. 
of  the  said  G.  B.  deceased,  and  any  sum  or  sums  of  money  so 
applied  for  the  advancement  or  benefit  of  any  child  shall  be 
taken  in  part  satisfaction  of  the  ultimate  share  of  such  child  in 
the  said  trust  fund. 

6.  If  no  child  shall  attain  a  vested  interest  in  the  trust  fund,  ^J^9  **^^  .  , 

attains  a  vested 

the  same  (including  the  said  accumulations),  shall,  subject  to  interest,  trust 
the  trusts  and  powers  hereinbefore  declared  and  contained,  to  settlor, 
revert  to  and  be  held  in  trust  for  the  said  A.  B.,  his  executors, 
administrators,  and  assigns. 

7.  The  trustees  or  trustee  may  at  any  time  or  times  at  their  Power  to 

,  ,  .  .      trustees  to 

or  his  discretion  lay  out  the  said  trust  fund  (including  the  said  purchase  anv 
accumulations)  or  any  part  thereof  in  the  purchase  of  any  real  ^mSJiKing- 
or  personal  property  in  the  United  Kingdom  or  in  New  Zealand  zS^cUs^ 
of  what  nature  or  kind  soever,  and  the  trustees  or  trustee  shall  investment. 
stand  possessed  of  any  property  to  be  purchased  as  aforesaid, 
upon  trust  that  they  or  he  shall  re-sell  the  same  or  any  part 
thereof  when  and  as  they  or  he  shall  think  fit,  and  shall  stand 
possessed  of  the  money  to  arise  from  such  re-sale,  upon  the  same 
trusts  and  with  the  same  powers  as  are  herein  declared  and  con- 
tained concerning  the  said  sum  of  £ hereby  settled,  includ- 
ing the  firforesaid  power  of  purchasing  property,  and  shall  in  the 
meantime  and  until  such  re-sale  pay  and  apply  the  rent  or 
income  arising  from  the  property  to  be  purchased  as  siforesaid 
to  the  person  or  persons  and  in  the  manner  to  whom  and  in 
which  the  income  of  the  money  laid  out  in  the  purchase  of  such 
property  would  for  the  time  being  be  payable  under  the  trusts 
of  these  presents  if  such  purchase  had  not  been  made. 

8.  The  trustees  or  trustee  may  demise  or  let  any  land,  or  Trustees  may 
other  property  purchtused  under  the  aforesaid  power  and  which  perty  pur- " 

VOL.  II.  z  ''^^^' 


e 
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Power  to 
settlor  to 
revoke  and 
declare  new 
tru'48  in  favour 
of  the  widow 
or  issue  of 
deceased  son 
of  settlor. 


shall  remain  unsold,  for  such  tenn  or  terms  of  years  at  such  rent 
or  rents,  and  upon  such  conditions  in  all  respects  as  they  or  he 
may  think  fit. 

9.  The  said  A.  B.  may  at  any  time  during  his  life  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and  new 
appointment,  revoke  either  wholly  or  partially  the  trusts  and 
powers  hereby  declared  concerning  the  trust  fund  hereby 
settled,  or  the  moneys  or  property  for  the  time  being  repre- 
sentiDg  the  same,  and  by  the  same  or  any  other  deed  or  deeds 
may  appoint  and  declare  any  new  or  other  trusts  or  powers 
concerning  the  trust  premises  to  which  such  revocation  shall 
extend  as  to  him  shall  seem  meet :  but  so  that  such  new  or 
other  trusts  or  powers  shall  be  for  the  benefit  of  the  said  H.  B. 
and  the  children  and  remoter  issue  of  the  said  G*.  B.  deceased, 
or  some  or  one  of  them. 

In  witness,  &o. 


OF  wife's 
PBOPEBTT 

WITHOUT 
TBU8T8  FOB 
CHIIiDBEN. 


No.  XXIV. 

SETTLEMENT  of  Wife's  Freehold  and  Leasehold 
Pkoperty  and  other  Pkusokal  Estate  upon  trusts 
giving  the  Husband  and  Wife  a  joint  power  of 
DISPOSITION,  and  subject  thereto  for  Wife  for  iifsj 
then  for  Husband  for  iifey  and  then  for  Wife  abso- 
luteal/  or  her  appointees,  but  without  any  trusts  for 

CHILDREN. 


Parties,  THIS  INDENTUEE,  made  the day  of 


Between 


0.  D.,  of,  &c.  {intended  icife),  of  the  first  part,  A.  B.,  of,  &o.  (i/i- 
tended  husband)^  of  the  second  part,  and  E.  F.,'of,  &c.,  G*.  H.,  of, 
&o.,  and  I.  K.,  of,  &o.  (trustees),  of  the  third  part.  {Recite  agree-' 
Eedtolof  titlo.  mentfor  marriage,)  And  whereas  the  said  0.  D.  is  seised  in 
fee  simple  of  the  freehold  hereditaments  described  in  the  first 
schedule  hereto,  and  she  is  possessed  of  the  leasehold  heredita- 
ments described  in  the  second  schedule  hereto  for  the  residue 
of  the  terms  of  years  subsisting  therein  lespeotively,  and  she  is 
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also  possessed  of  or  entitled  to  the  stocks,  funds,  and  securities     of  wife's 
specified  in  the  third  schedule  hereto :  And  whereas  upon  the      without 
treaty  for  the  said  intended  marriage  it  was  agreed  that  such     children" 
settlement  should  he  made  as  is  hereinafter  expressed,  and  with  Airreement  for 
a  view  to  the  said  intended  settlement  the  stocks,  funds,  and  wttaement. 
securities  specified  in   the    third   schedule    hereto  have   been 
transferred  into  the  names  of  or  otherwise  made  to  vest  in  the 
parties  hereto  of  the  third  part  before  the  execution  of  these 
presents : 

NOW  THIS  INDENTUEE,  made  in  consideration  of  the 
said  intended  marriage,  WITNESSETH  and  declares  as 
follows : 

1.  The  said  0.  D.,  as  settlor,  hereby  conveys  unto  the  said  Conveyance 
parties  hereto  of  the  third  part  (hereinafter  called  "  the  trus-  such  uses  as* 
tees*'),  ALL  those  freehold  hereditaments  described  in  the  first  ^J^haif"^ 
schedule  to  these  presents :  To  hold  the  same  unto  the  trustees  joii^tfy  ap- 

.      »        ,  ....     po"it.  »nd  BUD- 

m  fee  simple.  To  the  vse  of  the  said  0.  D.  in  fee  simple  until  ject  thereto, 
the  said  intended  marriage,  and  after  the  said  marriage  To  such  for  life,  then 
TTSEs  as  the  said  A.  B.  and  C.  D.  shall  by  any  deed  or  deeds  for  ul e.^with 
jointly  appoint,  and  in  default  of  and  until  such  appointment,  ^Je'^J^Iiee**' 
and  so  far  as  any  such  appointment  shall  not  extend,  To  TfiB  aimple. 
USE  of  the  trustees  during  the  life  of  the  said  C.  D.  in  trust  for 
the  said  C.  D.  for  her  separate  use  (a)  without  impeachment  of 
waste;  And  after  her  decease  to  the  use  of  the  said  A.  B. 
during  his  life  without  impeachment  of  waste,  with  remainder 
To  THE  USE  of  the  said  0.  D.  in  fee  simple. 

2.  The   said  C.   D.,   as  settlor,   hereby   assigns   unto    the  Assignment 
trustees,  The  leasehold  hereditaments  described  in  the  second  i^ehoii. 
schedule  hereto :  To  hold  the  same  unto  the  trustees  for  all  the  To  trustees, 
residue  now  unexpired  of  the  several  terms  of  years  subsisting 
therein  respectively  under  the  several  leases  mentioned  and 
referred  to  in  the  said  second  schedule,  subject  nevertheless  to 

the  rents  reserved  by  the  said  leases  respectively  and  to  the 
covenants  and  conditions  in  the  said  leases  respectively  con- 
tained, and  on  the  lessees'  part  to  be  observed  and  performed ; 
Nevertheless    In    trust    for  the   said   C.   D.   until  the  said  UponsimUar 
intended   marriage,  and    after  the  solemnization  thereof  In    ^^' 

(a)  It  is  not  safe  to  omit  the  words  **  for  her  separate  use  "  having  re- 
gard to  sect.  19  of  the  Married  Women's  Property  Act,  1882. 

z2 
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OP  WIPE'S     TRUST  for  Buoh  person  or  persons  and  in  such  manner  as  the 

PBOPEBTY 

WITHOUT  said  A.  B.  and  C.  D.  shall  by  any  deed  or  deeds  jointly 
crai^^?  appoint :  and  in  default  of  and  until  such  appointment,  and  so 
far  as  any  such  appointment  shall  not  extend,  In  trust  with  and 
out  of  the  rentB  and  profits  of  the  said  premises  to  pay  the  rents 
and  observe  and  perform  the  covenants  by  and  in  the  said 
leases  reserved  and  contained,  and  on  the  lessees'  part  to  be 
paid,  observed,  and  performed ;  and  subject  thereto.  In  trust  for 
the  said  0.  D.  during  her  life  for  her  separate  use,  and  after  her 
death  In  trust  for  the  said  A.  B.  if  he  shall  survive  the  said 
C.  D.  during  his  life,  and  after  the  death  of  the  survivor  of  the 
said  A.  B.  or  C.  D.,  In  trust  for  such  person  or  persons  and  in 
such  manner  as  the  said  C.  D.  by  any  deed  or  deeds  or  by  her 
will  shall  appoint,  and  in  default  of  and  until  such  appointment, 
With  ultimate  and  SO  far  as  any  such  appointment  shall  not  extend,  In  trust 
of  kin  of  wife,  f Or  the  pcrson  or  persons  who  \mder  the  statutes  for  the  dis- 
tribution of  the  effects  of  intestates  would  have  been  entitled 
thereto  at  her  death  if  she  had  died  possessed  thereof  intestate 
and  without  having  been  married,  such  persons  if  more  than 
one  to  take  as  tenants  in  common  in  the  shares  in  which  the 
same  would  have  been  divisible  between  them  under  the  said 
statutes. 
Dedaratiou  of       3.  The  trustees  shall  stand  possessed  of  the  stocks,  funds, 

trust  of  other  j  •!•  •/?    j    •      jv      j't*   j       i     j    i      j      ji  j 

personal  estate  ^^^  secunties  specilied  m  the  third  schedule  to  these  presents, 

In  trust  for  the  said  0.  D.,  until  the  said  intended  marriage 

upon  similar     shall  be  solcmnized,  and  after  the  solemnization  thereof  shall 

leasehold.         either  retain  the  same  or  with  the  consent  in  writing  of  the  said 

A.  B.  and  C.  D.  during  their  joint  lives,  and  of  the  survivor  of 
them  during  his  or  her  life,  and  after  the  death  of  such  survivor 
at  the  discretion  of  the  trustees,  sell,  call  in,  and  convert  into 
money  the  same,  and  invest  the  moneys  to  arise  thereby, 
with  power  with  such  consent,  or  at  such  discretion  as  aforesaid, 
to  vary  the  investment  thereof;  And  shall  stand  possessed  of 
the  said  stocks,  funds,  and  securities,  and  the  investments  for 
the  time  being  representing  the  same.  In  trust  to  pay  the  in- 
come thereof  to  the  said  C.  D.  during  her  life  for  her  separate 
use,  &c.  {similar  irunts  to  those  of  leaseholds  in  Article  2). 

4,  5.  {Investment  and  appointment  of  new  trustees  clauses^  suprdj 
pp.  293  to  296.) 
In  witness,  &c. 
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The  First  Schedule  above  referred  to.  pbopbett 

wiTHorr 
{To  comprise  the  freehold properti/.)  tbubts  fob 

OHIXiDBXiITa 


The  Second  Schedule  above  referred  to. 
{To  comprise  the  leasehold  property,) 


The  Third  Schedule  above  referred  to. 
{To  comprise  the  stocks  and  securities  and  other  personal  estate,) 


No.  XXV. 

SETTLEMENT  of  Furniture  {a)  belonging  to  the  Wife  QgrroNiruBB. 
(1)  upon  such  Trusts  as  Wife  shall  appoint,  and  in 

DEFAULT    of   APPOINTMENT,   for    WiFE   for    LlFE   for 

Separate  use,  and  then  for  her  Children,  and  if  no 
child^for  her  next  of  kin  :  Power  of  Sale — and  (2) 
upon  Trust  for  Wife  for  life  for  Separate  use,  then 
for  Husband  for  life,  and  then  for  Children  as  Wife 
«Afl// APPOINT,  and  in  default  of  appointment,  equally,  and 
if^o  Child, /or  Appointees  or  next  of  kin  (/Wife. 
Power  of  Sale. 

THIS  INDENTUEE,  made  the day  of ,  Between  Partiea. 

C.  D.,  of,  &c.  {intended  wife),  of  the  first  part,  A.  B.,  of,  &o.  Intended  wife 
{intended  husband),  of  the  second  part,  and  E.  F.,  of,  &o.,  and  tS^totrua^" 
G.  H.,  of,  &o.  {trustees),  of  the  third  part :  WITNESSETH,  **«*• 
that  in  consideration  of  a  marriage  intended  shortly   to  be 
solemnized  between  the  said  A.  B.  and  the  said  C.  D.,  the  said 

(a)  A  settlement  of  furniture  is  seldom  desirable,  particularly  as,  since 
the  Married  Women's  Property  Act,  1882,  it  will,  in  the  absence  of  a 
settlement,  remain  the  wife's  separate  property.  The  deed  does  not  require 
to  be  registered  as  a  bill  of  sale.    41  &  42  Vict.  c.  31,  s.  4. 
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OP  PumnTUBE. 


In  trust  for 
a])pomteeB  of 
■wife, 


and  in  default 
of  and  until 
appointment 
for  wife  for 
her  separate 
nse  and  then 
for  her  chil- 
dren or  next 
of  kin. 


Power  to 
trustees  to  sell. 


Proviso  for 
indemnity  of 
tiustees : 


and  for  ap- 
pointment of 
new  trustees. 


C.  D.,  as  settlor  (with  the  privity  of  the  said  A.  B.),  hereby 
assigns  unto  the  said  E.  F.  and  Gr.  H.  (hereinafter  called  "  the 
trustees"),  all  the  furniture,  chattels,  and  efiEects  in  and  about 

the  messuage  or  dwelling  house,  No.  1, Street,  in  the  Town 

of  which  are  mentioned  and  specified  in  the  schedule 

hereunder  written :  To  hold  the  same  unto  the  trustees.  In 
TRUST  for  such  person  or  persons  and  in  such  manner  as  the 
said  C.  D.  shall,  notwithstanding  her  intended  coverture,  by  any 
writing  under  her  hand  or  by  her  will  appoint :  And  in  default 
of  and  until  such  appointment,  and  so  far  as  any  such  appoint- 
ment shall  not  extend.  In  trust  to  permit  the  said  C.  D.  to  use 
and  enjoy  the  said  premises  during  her  life  for  her  separate  use, 
And  after  her  decease,  In  trust  for  her  child  or  children  who 
shall  attain  the  age  of  twenty-one  years,  and  if  more  than  one 
in  equal  shares :  And  if  there  shall  be  no  such  child,  then  In 
trust  for  the  person  or  persons  who  under  the  statutes  for  the 
distribution  of  the  eflfects  of  intestates  would  have  been  entitled 
thereto  at  her  death  if  she  had  died  possessed  thereof  intestate, 
and  without  having  been  married,  such  persons,  if  more  than 
one,  to  take  as  tenants  in  common  in  the  shares  in  which  the 
same  would  have  been  divisible  between  them  under  the  said 
statutes  :  Provided  always,  that  the  trustees  may  at  any  time, 
with  the  consent  of  the  said  0.  D.  during  her  life,  and  after  her 
death  at  their  own  discretion,  sell  the  said  premises  hereby 
assigned  or  any  of  them,  and  in  case  of  any  such  sale,  shall 
invest  the  net  proceeds  in  some  or  one  of  the  stocks,  funds,  or 
securities  authorized  by  law  as  investments  for  trust  funds,  with 
power  with  such  consent,  or  at  such  discretion  as  aforesaid,  to 
vary  the  said  investments  into  or  for  others  of  the  same  or  a  like 
nature :  And  shall  stand  possessed  of  the  said  proceeds  and  the 
investments  thereof  upon  the  same  or  the  like  trusts,  and  with 
and  subject  to  the  same  or  the  like  powers  and  provisions  as  are 
hereinbefore  declared  and  contained  of  and  concerning  the  said 
premises  hereby  assigned  or  such  of  them  as  shall  be  then  sub- 
sisting and  capable  of  taking  effect :  Provided  also  that  while 
the  said  premises  hereby  assigned  or  any  of  them  shall  remain 
in  the  possession  of  the  said  C.  D.,  the  trustees  shall  not  be 
obliged  to  see  to  the  preservation  thereof,  nor  be  answerable  for 
any  loss  or  injury  which  may  happen  thereto :  And  it  is 
declared  that  the  statutory  power  of  appointing  new  trustees 
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shall  be  vested  in  the  said  0.  D.  during  her  life.     In  wit-  of  ruENrnmE. 

NESS,  &o. 

{or) 

In  trust  to  permit  the  said  C.  D.  to  use  and  enjoy  the  same  Trust  for  wife 
during  her  life  for  her  separate  use,  and  after  her  decease,  [In  use  for  ?^,  and 
TRUST  to  permit  the  said  A.  B.,  if  he  shall  survive  her,  to  use  ^^d^fo^r^Se' 
and  enjoy  the  same  during  his  life,  and  after  the  death  of  the  *J^J^®'^  ^^^ 
survivor  of  them  the  said  A.  B.  and  C.  D.,]  In  trust  for  such  wife,  as  she 
child  or  children  of  the  said  C.  D.,  and  in  such  manner  as  the  Lid  in^fmut 
said  0.  D.  shall  by  deed  or  will  appoint,  And  in  default  of  mraSfe^aiiy. 
such  appointment,  and  so  far  as  any  such  appointment  shall  not 
extend,  In  trust  for  all  the  children  of  the  said  0.  D.  who  shall 
attain  the  age  of  twenty-one  years  to  be  divided  between  them 
fairly  and  equally  as  they  shall  agree,  and  if  they  shall  be  unable 
to  agree  then  as  the  trustees  shall  determine :  And  if  there  shall  if  no  child  for 
be  no  child  of  the  said  C.  D.  who  shall  attain  the  age  of  twenty-  ^{|°of  w^5e/ 
one  years,  In  trust  for  such  person  or  persons  as  the  said  C.  D.  "f^"^o?nt-^^'^ 
shall  by  will,  notwithstanding  her  coverture,  appoint,  and  in  ment  for  wife 
default  of  such  appointment,  and  so  far  as  any  such  appointment  kin. 
shall  not  extend.  In  trust  for  tlie  said  C.  D.  absolutely,  if  she 
shall  survive  her  now  intended  coverture  :  But  if  she  shall  die 
during  her  coverture,    In  trust  for,  &c.   {next  of  kin^  suprdy  power  of  sale. 
p.  342).     Provided  always,  that  the  trustees  may  at  any  time 
with  the  consent  of  the  said  C.  D.  during  her  life,  and  after  her 
decease  [with  the  consent  of  the  said  A.  B.  during  his  life,  and 
after  the  decease  of  the  survivor  of  the  said  A.  B.  and  C.  D.]  at 
the  discretion  of  the  trustees,  sell  the  said   premises   hereby 
assigned  or  any  of  them,  and  either  apply  the  net  proceeds  in 
purchasing  other  furniture,  chattels,  or  effects,  or  invest  the 
same  in,  &c.  {as  in  last  form)  ^  and  shall  stand  possessed  of  the 
proceeds  and  the  furniture,  stocks,  funds,  or  securities  which 
shall  or  may  be  acquired  therewith.  Upon  the  same  or  the  like 
trusts,  and  with  and  subject  to  the  same  or  the  like  powers  and 
provisions  as  are  hereinbefore  declared  and  contained  of  and 
concerning  the  premises  hereby  assigned,  or  such  of  them  as 
shall  be  then  subsisting  and  capable  of  taking  effect.     {Proviso 
for  indemnity  of  trustees  and  appointment  of  new  trustees  clausey 
suprdy  p.  342.) 


•'^^l  SETTLEMENTS. 


No.  XXVI. 

"^^^  SETTLEMENT  of  Eeal  Estate,  with  usual  Provisions  ; 

BBTATEwiTH  CONVEYANCE  bv  the  intended  Husband  of  lands  and 

USUAL  ^  TT 

PB0VI8I0NS.  hereditaments  to   the   use  that  Wife  mat/  receive  a 


~  RENT-CHARGE   as  PiN-MONEY  duHng  joint   lives,   and 

subject  thereto,  to  the  use  q/"  Husband /or  life,  mth  Re- 
mainder to  the  use  that  Wife  map  receive  a  Jointure 
Rent-charge  during  her  life,  and  then  to  Trustees 
for  one  thousand  years  to  raise  Portions  for  younger 
Children,  udth  remainder  to  the  first  and  other  Sons 
of  the  marriage  successively  in  Tail-Male  ;  Power  to 
Husband  to  charge  the  Estate  taVA  Jointure  and 
Portions  in  favour  of  a  future  Wife  dmfq/"  Children 
by  a  future  marriage;  Powers  additional  to  those 
conferred  by  Settled  Land  Act,  1882,  and  other 
USUAL  Provisions. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &o.  {intended  htisband),  of  the  first  part,  C.  D.,  of,  &o. 
{intended  wife),  of  the  second  part,  and  E.  F.,  of,  &c.,  Gr.  H.,  of, 
&o.,  and  I.  K.,  of,  &c.  {trustees)  {a),  of  the  third  part,  WITNES- 
SETH and  DECLARES  as  follows  :— 


^e  old  (a)  It  was  formerly  the  practice  in  settlements  of  real  estate  to  have  at 

practice  waa      least  two  sets  of  trustees,  viz.: — (1)  Trustees  of  the  powers  of  sale  and 

to  have  several  exchange,  and  for  the  general  purposes  of  the  settlement,  and  (2)  trustees 

sets  of  trus-       of  the  jointure  and  portions  term ;  and  if  more  than  one  term  was  created, 

*®f'.'""°'*®         separate  trustees  were  frequently  appointed  for  each  term.     The  reason  for 

sufficient.  ^®  practice  was  founded  on  the  law  of  merger.     Before  the  Act  8  &  9  Vict. 

c.  106,  it  was  in  most  cases  necessary  and  proper  to  limit  freehold  estates 

to  trustees,  in  order  to  preserve  contingent  remainders,  and  if  any  term  of 

years  created  by  the  settlement  had  been  limited  to  the  same  trustees,  there 

was  a  risk  of  the  term  merging  in  the  other  estate  thus  created ;  hence  it 

was  considered  necessary  and  proper  that  the  trustees  to  preserve  (who  were 

usually  the  trustees  of  the  power  of  sale  and  exchange)  should  be  different 

from  the  trustees  of  the  term.    And  for  a  similar  reason  it  was  considered 

that  if  two  separate  terms  were  limited  to  the  same  trustees,  there  was  a  risk 

of  the  two  terms  coming  together  without  the  intervention  of  any  other 

estate,  in  which  case  also  there  would  be  a  merger.     But  as  the  limitation 

to  trustees  to  preserve  contingent  remainders  has  now  been  discontinued, 
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1.  In  consideration  of  a  marriage  intended  shortly  to  be  sbttleiosnt 
Bolemnizod  between  the  said  A.  B.  and  the  said  C.  D.,  the  said  Esilin^tms 
A.  B.  as  settlor  hereby  conveys  unto  the  said  E.  F.,  Gr.  H.,    p^^^JJ^^g 

and  I.  K.  (hereinafter  called  "  the  trustees  of  these  presents  '*), 

The  manor,  messuages,  lands,  tenements,  and  hereditaments,  by  intended 

situate  in  the  parishes  of and ,  in  the  county  of ,  p^jg.  °^ 

particularly  described  in  the  schedule  hereunder  written :  To  holu 

the  same  unto  the  trustees  of  these  presents  in  fee  simple,  To  the 

USE  of  the  said  A.  B.  in  fee  simple,  \mtil  the  said  intended  mar* 

riage,  and  from  and  after  the  marriage,  To  the  use  that  during  xo  use  of 

the  joint  lives  of  the  said  A.  B.  and  C.  D.  the  said  C.  D.  shaU  ^^^^ 

receive  a  yearly  rent-charge  of  £ ,  to  commence  from  the  to  pay  yearly 

said  marriage,  and  to  be  paid  by  equal  half-yearly  payments,  for  eeporate 
the  first  thereof  to  be  made  at  the  end  of  six  calendar  months  ^ney?*"* 
after  the  said  marriage,  the  said  rent-charge  to  be  for  her  separate 
use  without  power  of  anticipation,  and  subject  to  the  said  rent- 
charge  :  To  THE  USE  of  the  said  A.  B.  during  his  life,  with-  subject 
out  impeachment  of  waste,  with  remainder  To  the  use  that  the  ^®^[J|J^^ 
said  C.  D.,  if  she  survives  thesaid  A.  B.,  shall  receive  during  her  life  for  ^^' 

for  her  jointure  a  yearly  rent-charge  of  £ ,  to  commence  from  death  that 

his  death,  and  to  be  paid  by  equjd  half-yearly  payments  (J),  the  IIv®  a^**^ 
first  thereof  to  be  made  at  the  expiration  of  six  calendar  months  jointure, 
after  his  death  {c) :  And  subject  to  thesaid  rent-charge  (c?),  To  thentotrus- 
thb  use  of  the  trustees  of  these  presents  for  the  term  of  one  thouaand'^^ 

years. 

and  in  a  simple  settlement  the  trustees  of  the  power  of  sale  and  exchange 
take  no  legal  estate,  and  as,  moreover,  under  tne  Judicature  Act,  36  &  37 
Vict.  c.  66,  8.  25,  8ub-8.  4,  there  is  now  no  legal  mer^r  so  long  as  a 
beneficial  interest  subsists  in  equity,  there  is  now  no  objection  to  having 
the  same  trustees  for  the  powers  and  for  the  terms,  if  the  parties  so 
desire. 

{h)  By  the  Income  Tax  Act,  5  &  6  Vict.  c.  35,  s.  103,  all  contracts,  Direction  to 
covenants,  and  agreements  made  and  entered  into  for  payment  of  any  pay  annual 
interest,  rent,  or  other  annual  payment  in  full  without  allowing  a  deduc-  ?*™^  ^'^^^  ^' 
tion  for  income  tax  are  declared  to  be  void.     It  has  been  held  that  this  tSx^^hether 
prohibition  does  not  apply  to  a  disposition  by  will,  and  accordingly  that  if  yalid. 
by  a  will  an  annuity  of  rent-charge  is  directed  to  be  paid  free  from  income 
tax,  the  annuitant  will  be  entitled  to  have  the  whole  amount  paid  without 
the  tax  being  deducted.     Festing  v.  Taylor,  3  Best  &  S.  217  ;  32  L.  J. 
Q.  B.  41.    But  a  gift  by  will  of  an  annuity  to  be  paid  without  any 
deduction  whatsoever,  is  not  a  gift  free  from  income  tax.    Abadam  v, 
Abadam,  33  L.  J.  Ch.  593. 

(c)  By  the  Conveyancing  Act,  1881,  s.  44,  ample  powers  of  distress  and 
eutiy  for  securing  rent-charges  are  conferred,  and  also  a  power  to  demise 
the  land  for  a  term  for  the  same  puipose,  so  that  express  powers  to  this 
effect  are  now  unnecessary. 

{d)  Sometimes  the  settlor  wishes  to  reserve  to  himself  a  power  of 
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Then  to  first 
and  other 
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n&ge  in  tail 
male. 

Bemainder  to 
husband  in 
fee. 

Charge  of 
money  for 

Portions  of 
aughters  and 
younger  sons. 


Observations 
as  to  the 
proper  form  of 
a  trust  for 
raising  por« 
tions  with 
regard  to  the 
time  for 
ascertaining 
the  character 
of  yoimgor 
son. 


thousand  years,  to  oommence  from  the  decease  of  the  said  A.  B., 
without  impeachment  of  waste,  Upon  the  trusts  hereinafter  de- 
clared concerning  the  same :  And  subject  thereto,  To  the  use 
of  the  first  and  other  sons  of  the  said  A.  B.  by  the  said  C.  D. 
successively,  according  to  seniority  in  tail-male,  with  remainder 
To  THE  USE  of  the  said  A.  B.  in  fee  simple. 
2.  From  and  after  the  decease  of  the  said  A.  B.,  and  subject 

to  the  said  rent-charge  of  £ hereinbefore  limited  to  the  said 

C.  D.  {e)y  the  hereditaments  hereby  settled  shall  be  charged  (/) 

appointment  among  his  children.     In  such  case  the  following  limitation 
will  be  inserted  between  the  jointure  and  the  1,000  years  term : — 

"  To  THE  USE  of  all  or  such  one  or  more  of  the  children  of 
the  said  A.  B.  by  the  said  C.  D.,  or  to  the  use  of  such  person  or 
persons  in  trust  for  all  or  any  one  or  more  of  such  children  for 
such  estate,  or  estates,  and  in  such  manner  as  the  said  A.  B. 
shall  by  any  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment,  at  any  time  or  times  appoint,  and  in 
default  of  and  until  such  appointment,  and  so  far  as  any  such 
appointment  shall  not  extend." 

(c)  If  a  power  of  appointment  among  the  children  has  been  reserved  to 
the  settlor  as  suggested  in  the  last  note,  add  here,  "and  subject  also  to 

any  appointment  which  may  be  made  by  the  said  A.  B.  under 
the  power  in  that  behalf  hereinbefore  contained." 

(/)  Whore  a  strict  settlement  is  made  by  a  parent,  or  person  in  loco 
parentis,  and  portions  are  provided  for  younger  children,  the  general  rule 
(subject,  however,  to  bo  controlled  by  the  express  language  of  the  settle- 
ment) is  that  no  child  taking  the  estate  by  virtue  of  the  settlement,  before 
the  portions  become  payable ,  will  be  allowed  to  take  any  share  in  the  sum 
provided  for  portions ;  and  this  is  so  whether  the  settlement  does  or  does 
not  contain  an  exnress  provision  to  exclude  him.  Consequently,  if  an 
eldest  son  dies  witnout  issue  before  the  time  when  the  portions  become 
distributable,  the  second  son  becoming  an  eldest  son,  and  entitled  as  such 
to  the  settled  estates,  is  excluded  from  a  share  in  tlio  portions.  Chadwick 
V.  Dolman,  2  Vern.  527 ;  Lord  Teynham  v.  "Webb,  2  Yes.  sen.  198  ;  He 
Bay  ley's  Settlement,  L.  E.  6  Ch.  592.  But  if  the  second  son  is  pi-e  vented 
from  taking  the  settled  estates  by  a  disentailing  deed  executed  by  the 
eldest  son  before  his  death,  such  second  son  is  not  excluded,  even  though 
he  may  take  the  property  under  a  re-settlement.  Spencer  v.  Spencer,  8 
Sim.  87 ;  Macoubrey  v.  Jones,  2  K.  &  J.  684,  disapproving  of  reacodce 
V.  Pares,  2  Keen,  689. 

The  rule  by  which  a  son  being  only  a  second  son  at  the  time  his  portion 
vests,  but  afterwards  becoming  an  eldest  son,  is  excluded,  is  an  exception 
to  the  ordinary  rule  that  the  character  of  eldest  son  is  to  be  ascertained  at 
the  time  of  vesting,  and  the  exceptional  rule  is  confined  to  cases  where  the 
provision  is  made  by  a  parent,  or  a  person  in  loco  parentis.    Hall  r.  Hewer, 
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with  the  sum  of  £15,000  (reducible  as  hereincrfter  provided)  sBTTLEHBin? 
for  the  portions  of  the  children  of  the  said  intended  mar-  estate  with 
riage  who  being  younger  sons  shall  attain  the  age  of  twenty-one    ^^^^s, 

years,  or  being  daughters  shall  attain  that  age  or  marry  under  that 

age,  and  for  this  purpose  the  expression  "younger  sons"  shall  be  Definition  of 
construed  to  mean  and  include  every  son  not  being  at  his  birth  fi^^^^^ 
or  becoming  during  his  minority  an  eldest  or  only  son  entitled  sona." 
for  the  time  being  under  these  presents  to  the  hereditaments 
hereby  settled  for  an  estate  in  tail-male  in  possession   or  in 
remainder  immediately  expectant  on-  the   decease  of  the  said 
A.  B. :  And  the  sum  of  money  charged  as  aforesaid  shall  be  Sum  charged 
divided  between  or  among  the  said  children  in  such  shares  and  among  chii- 
manner  as  the  said  A.  B.  shall  by  any  deed  or  deeds  or  by  his  ^a  rfiaJT" 


appoint ; 


Amb.  203 ;  Adams  v.  Adams,  25  .Beav.  652 ;  Sandeman  v.  Mackenzie, 
IJ.  &  H.  613. 

Nor  does  the  rule  above  referred  to  apply  where  the  provisions  of  the 
settlement  clearly  show  that  the  shares  are  to  vest  in  the  children  at 
twenty- one,  and  are  to  remain  so  whatever  may  occur  afterwards. 
Windham  r.  Graham,  1  Euss.  331. 

Previously  to  the  late  case  of  Ellison  v.  Thomas,  1  De  G.  J.  &  S.  18,  it 
was  generally  considered  that  under  the  form  of  a  trust  for  raising  portions 
then  in  common  use,  an  eldest  son  was  always  excluded,  oven  though  he 
died  before  coming  into  possession  of  the  settled  estate.  See  Gray  v. 
Limerick,  2  I)e  G.  &  Sm.  370.  It  seems,  however,  to  be  now  settled,  that 
if  an  eldest  son  dies  before  his  estate  tail  falls  into  possession  without  in- 
heritable issue,  and  without  having  disentailed,  his  representatives  will, 
under  the  form  above  referred  to,  take  a  portion.  Ellison  v.  Thomas,  vbi 
supra  ;  Davies  v,  Hugenin,  1  H.  &  M.  730 ;  Sing  v.  Leslie,  3  H.  &  M. 
68.  But  it  is  conceived  (though  it  has  not  been  expressly  decided)  that 
this  would  not  be  the  case  if  the  eldest  son  so  dying  leaves  a  son  who 
ultimatolj'^  succeeds  to  the  settled  estate,  nor  if  he  concurs  with  his  father 
in  a  disentailing  assurance.  See  Collingwood  v.  Stanhope,  L.  R.  4  H.  L. 
43,  where,  however,  the  eldest  son  survived  his  father,  and  would,  but  for 
his  own  disentailing  deed,  have  become  entitled  in  possession  under  the 
original  settlement. 

The  present  state  of  the  authorities  makes  it  important  that  a  settlement 
should  express  clearly  whether  the  character  of  younger  son  is  to  be  ascer- 
tained at  the  time  of  vesting  or  at  the  time  of  payment.  It  is  submitted 
that  on  the  whole  the  time  of  vesting  is  the  more  convenient,  so  that  a  son 
being  an  eldest  son  at  twenty-one  is  excluded  in  every  case,  and  a  son 
being  a  younger  son  at  twenty -one  does  not  lose  his  portion  by  afterwards 
becoming  the  eldest.  A  second  son  attaining  twenty-one  is  thus  in  a 
position,  in  case  he  marries,  to  make  a  certain  provision  for  his  wife  and 
children,  which  he  could  not  do  if  his  poi*tion  was  liable  to  be  defeated  by 
the  subsequent  death  of  his  elder  brother.  And  if  it  is  urged,  as  a 
possible  hardship,  that  the  wife  and  daughters  of  an  eldest  son  who  dies 
before  his  father  may  find  themselves  unprovided  for,  the  reply  is  that  an 
eldest  son  can  always,  with  the  concurrence  of  the  father,  bar  the  entail 
and  re-settle  the  estate,  and  thus  make  a  proper  provision  for  his  family, 
and  it  may,  as  a  general  rule,  be  presumed  that  tiie  father  will  not  refuse 
his  concurrence  in  a  re-settlement  without  some  good  reason. 
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and  in  default 
of  appoint- 
ment equally, 
with  hotchpot 
clause. 


Beduction  of 
charge  to 
£5,000,  £8,000 
or  £12,000  if 
only  one,  two, 
ormiee 
younger 
children. 


will  appoint,  and  in  default  of  such  appointment,  and  so  far 
as  any  such  appointment  shall  not  extend,  shall  be  divided 
between  or  among  the  said  children  in  equal  shares,  the  portion 
of  each  child  who  attains  a  vested  interest  therein  after  the  death 
of  the  said  A.  B.  to  be  payable  to  him  or  her  upon  the  vesting 
thereof,  and  the  portion  of  each  child  who  attains  a  vested 
interest   therein   in   the   lifetime  of    the   said   A.   B.   to  be 
payable  to  him  or  her  upon  the  decease  of  the  said  A.  B. : 
Provided  always,  that  no   child   taking  a  share  under  any 
appointment   shall  have   any  share   in   the  unappointed  part 
(if  any)  of  the  said  money  without  bringing  his  or  her  ap- 
pointed share  into  hotchpot,  and  accoimting  for  the  same  accord- 
ingly :  Provided  also,  that  if  only  one  child  being  a  younger 
son  shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age  or  marry  under  that  age,  such  child  shall 
have  the  sum  of  £5,000  and  no  more  for  his  or  her  portion, 
and  if  two  children  and  no  more  being  younger  sons  shall  at- 
tain the  age  of  twenty-one  years,  or  being  daughters  shall  attain 
that  age  or  marry  under  that  age,  such  two  children  shall  have 
the  sum  of  £8,000  and  no  more  between  them  for  their  por- 
tions, and  if  three  children  and  no  more  being  yoimger  sons 
shall  attain  the  age  of  twenty-one  years,  or  being  daughters  shall 
attain  that  age  or  marry  under  that  age,  such  three  children 
shall  have  the  sum  of  £12,000  and  no  more  between  them  for 
their  portions,  and  the  excess  of  the  said  sum  of  £15,000  over 
and  above  the  said  sum  of  £5,000,  £8,000,  or  £12,000  (as  the 
case  may  be),  except  such  part  (if  any)  of  the  money  constituting 
the  excess  as  under  the  power  of  advancement  hereinafter  con- 
tained shall  have  been  raised  for  any  son  who  shall  die  or  cease 
to  be  a  younger  son  while  under  the  age  of  twenty-one  years, 
shall  sink  into  the  said  hereditaments  and  cease  to  be  charged 
thereon  (^). 


Plan  adopted 
for  making 
the  amount 
vary  accord- 
ing to  the 
numher 
of  children. 


{g)  Some  care  is  requisite  in  framing  a  charge  of  portions,  where,  as  is 
generally  the  case,  it  is  wished  to  make  the  amount  ultimately  raiseable 
depend  on  the  number  who  obtain  vested  interests.  The  nlan  formerly  in 
general  use  was  to  make  the  amount  charged  depend  in  the  first  instance 
on  the  number  of  children  bom,  the  portion  of  each  child  to  be  a  vested 
interest  at  twenty-one,  or  in  the  case  of  a  daughter  at  marriage,  and  a 
survivorship  or  accruer  clause  was  added  to  the  effect  that,  if  ^  any  child 
died  before  attaining  a  vested  interest,  his  or  her  portion  (original  and 
accruing)  should  go  to  the  others,  except  so  far  as  any  part  might  have 
been  raised  for  his  advancement,  and  with  a  pro?ifio  intended  to  prevent 
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3.  The  said  hereditaments  are  hereinbefore  limited  to  the    bbttleicent 

OV  SKAT 

trustees  of  these  presents  for  the  said  term  of  one  thousand    estate  with 
years,  Upon  trust  that  the  said  trustees  shall  by  mortgage  of    ^soyi^sb. 
the  hereditaments  comprised  in  the  said  term  or  any  of  them  ,^^     fteim 
for  the  whole  or  any  part  of  the  said  term,  or  by  or  out  of  to  raise 
the  rents  and  profits  thereof,  or  by  any  other  reasonable  ways  or  ^   °^* 
means,  raise  the  sum  or  sums  of  money  to  which  any  child  or 
children  shall  become  entitled  for  his,  her,  or  their  portion  or 
portions  \mder  the  foregoing  charge,  as  and  when  the  same 
respectively  shall  become  payable,  together  with  the  costs  and 
expenses  incurred  in  or  about  the  execution  of  this  trust :  And  and  to  raise 

i-t     t  1  _j»  !_•  1.      i_    n  interest  on 

UPON  FURTHER  TRUST  that  SO  loug  as  any  portion  which  shall  unpaid 
have  become  payable  under  the  foregoing  charge  shall  remain  P^'*^**^** 
unpaid,  the  said  trustees  shall,  out  of  the  rents  and  profits  of  the 
said  hereditaments,  or  by  any  other  reasonable  ways  or  means, 
raise  and  pay  to  the  person  entitled  to  such  unpaid  portion  in- 
terest thereon  after  the  rate  of  £4  per  cent,  per  annum  by  half- 
yearly  payments,  and  so  that  if  such  person  shall  be  a  married 
woman  under  the  age  of  twenty-one  years,  her  receipt  shall 
be  a  sufficient  discharge  for  such  interest,  notwithstanding  her 
infancy  :  And  upon  further  trust  that  if  at  the  decease  of  the  and  to  raise 
said  A.  B.  any  child  entitled  in  expectancy  to  a  portion  imder  fj^^ainte^ 
the  foregoing  charge  shall  be  under  the  age  of  twenty-one  years,  ^Sntyounger 
and  being  a  daughter  shall  be  immanied,  the  said  trustees  shall,  children; 
with  and  out  of  the  rents  and  profits  of  the  said  hereditaments 
or  by  any  other  reasonable  ways  and  means,  raise  such  annual 
sum  for  the  maintenance  and  education  of  each  such  minor  as 
the  said  trustees  shall  think  fit,  not  exceeding  what  the  interest 
of  the  expectant  portion  of  such  minor  would  amount  to  sifter 
the  rate  of  £i  per  cent,  per  annum,  and  shall  apply  the  annual 

any  child  from  having  his  or  her  portion  increased  by  survivorship 
beyond  the  limit  prescribed.  This  form  was  well  understood,  and 
answered  its  purpose,  but  was  somewhat  cumbersome.  In  the  later 
editions  of  Dayidson^s  Precedents  (vol.  iii.)  the  plan  is  adopted  of  making 
the  amount  raiseable  depend  on  the  number  of  children  who  attain 
twenty-one,  or  being  daughters  marry,  with  a  proviso  attached  to  the 
advancement  clause  for  the  purpose  of  preventing  the  whole  machinery 
from  being  thrown  out  of  gear  by  reason  of  a  son  dying  during  minority 
after  having  received  part  of  his  presumptive  portion  by  way  of  advance- 
ment. In  the  above  Jrrecedent  the  authors  have  adopted  the  plan,  which 
appears  to  them  equally  effective  and  convenient,  of  charging  tne  property 
in  the  first  place  with  the  maximum j  subject  to  a  proviso  reducing  the 
amount  within  the  limits  intended  in  the  event  of  the  number  of  chudren 
not  being  sufficient  to  require  the  maaimum. 
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8BTTLEUENT  Bum  to  bo  80  Taised  for  the  maintenance  and  education  of  such 

ESTATE  WITH  Hiinor  accordingly,  with  liberty  for  the  said  trustees  to  pay  the 

PEovMioNs.  ®*^°^®  *^  ^^®  guardian  or  any  of  the  guardians  of  such  minor 

"  for  the  purpose  aforesaid,  without  being  liable  to  see  to  the 

and  subject  as  application  thereof :  And  upon  further  trust  that,  subject  to 

pemit  rents  ^^®  foregoing  trusts  and  to  the  power  of  advancement  next 

^  PCT»^^^  hereinafter  contained,  the  said  trustees  shall  permit  the  rents 

entitled  in  re-  and  profits  of  the  hereditaments  to  be  received  bv  the  person  or 

mamder.  ,  ,  .  .  •  • 

persons  for  the  time  being  entitled  thereto  in  remainder  imme- 
diately expectant  on  the  said  term. 
Power  to  raise      4.  It  shall  be  lawful  for  the  trustees  of  these  presents,  upon 
sumptive  ^^"  ^^0  request  in  writing  of  the  said  A.  B.  during  his  life,  and 
after  his  death,  at  their  own  discretion,  by  all  or  any  of  the 
ways   and  means  aforesaid   to   raise   any   part    or  parts   not 
exceeding  together   one  moiety   of  the    presumptive    portion 
of  any  son  being  a  minor  in  the  sum  of  money  hereby  charged 
for  portions  as  aforesaid,  and  to  apply  the  same  for  the  ad- 
vancement, preferment,  or  benefit  of  such  son  in  such  manner 
as  the  said  A.  B.  shall  request,  or  as  the  said  trustees  shall  after 
the  death  of  the  said  A.  B.  think  fit,  and  the  money  so  raised 
shall  be  reckoned  as  part  of  the  share  of  such  son  if  he  shall 
attain  the  age  of  twenty-one  years. 

5.  If  the  said  A.  B.  shall  marry  again  it  shall  be  lawful  for 
him  at  any  time  or  times,  either  before  or  after  each  or  any  such 
future  marriage  (but  subject  to  the  said  term  of  one  thousand 
years  hereinbefore  limited  and  the  trusts  thereof),  by  any  deed 
or  deeds,  or  by  his  will,  to  appoint  to  each  or  any  such  future 
wife  in  case  she  shall  survive  him,  during  her  life,  for  her 
jointure,  any  yearly  rent-charge  not  exceeding  the  yearly  sum 
of  £ ,  to  be  charged  upon  and  issuing  out  of  the  heredita- 
ments hereby  settled,  or  any  part  thereof,  and  to  be  paid  at 
such  times  and  in  such  manner  as  the  said  A.  B.  shall  think  fit: 
And  to  charge  And  ALSO,  by  any  deed  or  deeds,  or  by  his  will,  to  charge  the 
fS-  c^dbreiTof  said  hereditaments,  or  any  part  thereof,  with  any  sum  of  money 
for  the  portion  or  portions  of  his  child  or  children  by  such  future 
wife  or  wives  as  aforesaid,  not  exceeding  for  one  child  the  sum 
of  £5,000,  for  two  children  the  sum  of  £8,000,  for  three  children 
the  sum  of  £12,000,  and  for  four  or  more  children  the  sum  of 
£15,000,  to  go  to  or  be  divided  between  or  among  such  child 
or  children,  in  such  shares  and  manner  as  the  said  A.  B.  shall 
think  fit,  but  so  that  (subject  to  any  such  power  of  advancement^ 


Power  to 
husband  to 
jointure  a 
future  wife. 


a  future 
marriage 
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as  is  hereinafter  mentioned)  no  portion  shall  be  made  to  vest    settlekent 
absolutely  in  any  child  being  a  son  unless  he  shall  attain  the    estate  with 
age  of  twenty-one  years,  or  being  a  daughter  she  shall  attain    pBovraioNa. 
that  age  or  marry  under  that  age :  And  also,  by  the  same  or        — 
any  other  deed,  or  by  his  will,  to  limit  and  appoint  the  said  to  trustees 
hereditaments,  or  any  part  thereof,  to  trustees  for  any  term  of  ^om!*^  ^°^" 
years  with  or  without  impeachment  of  waste  (such  term  to  take 
effect  in  order  of  limitation  immediately  after  the  term  of  one 
thousand  years  hereby  created) :  Upon  such  trusts  as  he  the  said 
A.  B.  shall  think  fit,  for  raising  the  money  to  be  charged  for  a 
portion  or  portions  as  aforesaid,  together  with  the  costs  and  ex- 
penses of  and  incidental  to  the  execution  of  such  trusts:  And  the  Power  to 
said  A.  B.  may  in  and  by  such  appointment  direct  or  authorize  the  authorize 
trustees  of  the  term  to  be  thereby  created,  during  the  minority  of  J^i^^jJ^ai 
any  child  entitled  in  expectancy  to  a  portion  under  such  charge  as  ^^a  for  main- 
aforesaid,  to  raise  out  of  the  rents  and  profits  of  the  said  here-  minors, 
ditaments  or  otherwise  such  annual  sum  as  the  said  A.  B.  shall 
direct,  or  as  the  said  trustees  shall  think  fit,  not  exceeding  inte- 
rest on  the  expectant  portion  of  such  minor  after  the  rate  of  £4 
per  cent,  per  annum,  and  to  apply  the  same  for  his  or  her  main- 
tenance and  education,  with  liberty  for  the  said  trustees  to  pay 
the  same  to  the  guardian  or  any  of  the  guardians  of  such  minor 
for  the  purpose  aforesaid,  without  being  liable  to  see  to  the  ap- 
plication thereof:  And  the  said  A.  B.  may  also,  if  he  thinks  fit.  And  to  raise 
authorize  the  said  trustees  to  raise  by  mortgage  or  otherwise  any  prMumptive 
part  or  parts  not  exceeding  together  one  moiety  of  the  presumptive  ^'^2"®  °!_ 
portion  of  any  son,  and  to  apply  the  same  for  his  advancement,  vancement. 
or  benefit :   Provided  always,  that  if  any  money  shall  become 
raiseable  for  the  younger  child  or  children  of  the  now  intended 
marriage  under  the  foregoing  charge  in  that  behalf,  the  amount 
raiseable  for  the  child  or  children  of  the  said  A.  B.  by  any  future 
wife  or  wives  under  any  charge  to  be  made  pursuant  to  this 
present  article  shall  not  exceed  such  a  sum  as  with  the  amount 
raiseable  for  the  child  or  children  of  the  now  intended  marriage 
as  aforesaid  shall  make  up  the  sum  of  £25,000  :  And  any  charge 
made  under  this  present  article  which  would  give  to  the  child  or 
children  of  the  said  A.  B.  by  any  such  future  wife  or  wives  a 
greater  amount  than  as  last  aforesaid  shall  fail  of  effect  as  to  the 
excess* 

6.  Thjb  trustees  of  these  presents  shall  be  the  trustees  hereof  Trustees  to 

takepos- 
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to  grant 
bimding  leases 
for  999  years ; 


to  convey  for 
building 
purposes 
reserving  fee 
farm  rents. 


Power  should 
not  be  given 
to  a  single 
trustee  to  act. 


for  the  purposes  of  the  Settled  Land  Act,  1882  (c),  and  also  for 
the  purposes  mentioned  in  sect.  42  of  the  Conveyancing  and  Law 
of  Property  Act,  1881  (a?),  and  if  any  person,  during  whose 
infancy  the  said  trustees  shall  he  in  possession  of  the  heredita- 
ments herehy  settled  under  that  section  shall  die  while  an 
infant,  heing  tenant  in  tail  hy  purchase,  the  accumulated  fund 
arising  as  in  the  said  section  mentioned  shall  be  held  by  the 
said  trustees  upon  the  trusts  which  would  be  applicable  thereto 
if  the  same  were  capital  money  arising  from  a  sale  of  part  of  the 
hereditaments  hereby  settled  under  the  Settled  Land  Act,  1882. 

[7.  The  said  A.  B.  or  other  the  person  or  persons  having  for 
the  time  being  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act,  1882,  and  the  trustees  of  these  presents  for  and  on 
behalf  of  any  such  person  who  shall  be  an  infant,  shaU  have  the 
following  powers  in  addition  to  those  conferred  by  the  Act, 
namely  :— 

{Insert  such  of  the  following  powers  as  may  be  applicable,) 

1st.  To  lease  {e)  any  part  of  the  hereditaments  hereby  settled 
or  any  easement,  right,  or  privilege  over  or  in  relation  to  the 
same  for  building  purposes  (as  defined  in  the  said  Act)  for  any 
term  not  exceeding  999  years  in  like  manner  as  if  999  years  had 
been  mentioned  in  section  6  of  the  said  Act  as  the  maximum 
length  of  term  for  a  building  lease  instead  of  99  years ; 

2ndly.  To  convey  (c)  any  part  of  the  hereditaments  hereby 
settled,  or  any  easement,  right  or  privilege  over  or  in  relation 
to  the  same,  to  any  person  or  persons  for  building  purposes  (as 
defined  in  the  said  Act)  in  fee  simple  or  for  any  less  estate  in 
consideration  of  a  yearly  rent-charge  to  be  reserved  and  made 
payable  out  of  the  hereditaments  to  be  so  conveyed,  and  to  be 
also  secured  by  covenant  or  otherwise  as  the  person  or  persons 
exercising  this  power  shall  think  fit ; 

(c)  The  surviving  or  oontinmng  trustees,  so  long  as  there  are  two,  will 
be  able  to  exercise  all  the  powers  and  duties  of  the  Act.  It  is  not  desirable 
to  insert  any  express  provision,  as  authorized  by  sect.  39,  enabling  a 
single  trustee  to  receive  capital  trust  money.  Whenever  the  trustees  are 
reduced  to  one,  there  will  be  no  difiGiculty  in  appointing  another  or  others 
under  the  Conveyancing  Act,  1881,  s.  31. 

{d)  The  Act  is  set  out  at  full  length  in  the  Appendix  to  the  first 
volume. 

(e)  In  some  parts  of  the  country  it  is  customaij  to  make  building  leases 
for  very  long  terms,  or,  instead  of  granting  building  leases,  to  make  grants 
in  fee  simple  at  fee  farm  rents;  where  this  custom  prevails,  the  form  given 
above  will  be  found  useful.  If  it  is  omitted,  the  sanction  of  the  Court 
would  have  to  be  obtained  imder  sect.  10  of  the  Settled  Land  Act,  1882. 
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3rdly.  To  convey  part  of  the  hereditaments  hereby  settled    bettleicent 

(not  exceeding  in  any  one  parish acres)  by  way  of  gift  or    e8tate  with 

by  way  of  sale  for  a  price  less  than  the  full  value  thereof,  to  any    pu^^^^ya. 
person  or  persons  or  body  corporate  in  fee  simple  as  and  for  the  ^^  >©  sites 
site  of  a  church,  school,  hospital,  or  almshouse,  or  as  and  for  a  for  churches, 
yard,  garden,  or  ground  to  be  annexed  thereto,  or  for  a  burying 
ground,  or  for  any  other  religious  or  charitable  purpose  ; 

4thly .  To  raise  any  money  for  improvements  authorized  by  Power  to  raise 
the  said  Act  (e),  by  a  mortgage  of  the  hereditaments  hereby  settled  mortgage  for 
or  any  part  thereof,  and  so  that  any  money  so  raised  shall  be  re-  ^nte^' 
ceived  by  the  trustees  of  these  presents  for  the  purpose  aforesaid, 
and  all  the  provisions  of  the  said  Act  shall  take  efiPect  with 
respect  to  the  money  to  be  raised  as  aforesaid,  and  any  mortgage 
to  be  made  for  that  purpose,  as  if  the  words  "  or  for  improvements 
authorized  by  this  Act "  had  been  inserted  in  sect.  18  after  the 
word  "  partition." 

[8.  Sects.  26  and  28  of  the  Settled  Land  Act,  1882  (/),  shall.  Variations 
with  reference  to  these  presents  and  the  hereditaments  hereby  26«aid28of 
settled,  be  varied  as  follows:— (1.)  The   trustees   may  apply  ict^toJfto 
capital  money  arising  under  the  said  Act  or  any  money  raised  ?^^*^  ^^ 
for  improvements  under  the  last  preceding  Article  in  or  towards  of  Land  Com- 

I      p    l^  V   "1  _j.     i!   j.\.  T_  A  •        missioners. 

payment  of  the  whole  or  any  part  oi  the  work  or  operation 
comprised  in  the  improvement,  upon  the  certificate  of  a  compe- 
tent engineer  or  able  practical  surveyor  nominated  by  the  trustees 
of  these  presents  without  its  being  necessary  that  he  shall  be  also 
approved  by  the  Land  Commissioners  or  by  the  Court:  and 
(2.)  sect.  28  shall  be  read  and  take  effect  as  if  the  words  "  or  the 
trustees  of  these  presents  "  had  been  inserted  therein  throughout 
after  the  word  "  Commissioners."] 

9.  It  shall  not  be  necessary  for  the  said  A.  B.  when  intending  Sales,  &c. 
to  make  a  [sale,  exchange,  partition,]  lease  [mortgage  or  charge  {g)  ]  t^tenant  for 
under  the  powers  contained  in  the  Settled  Land  Act,  1882,  to  ^tuto^^"" 

power  with- 
out giving 
notice  to  the 
(e)  The  Settled  Land  Act,  1882,  authorizes  any  capital  money  in  the  trustees. 

hands  of  the  trustees  or  in  Court  to  be  expended  in  improvements,  but 

does  not  enable  money  to  be  raised  for  that  purpose.    The  i>ower  in  the 

text  will  in  some  cases  be  found  useful. 

(/)  In  order  to  avoid  expense  and  delay,  it  will  sometimes  be  desired 
to  disuse  with  the  necessity  for  having  resort  to  the  Land  Commissioners 
in  regard  to  improvements.     This  clause  is  intended  for  this  purpose. 

{g)  The  words  in  brackets  will  be  omitted  if  it  is  desired  to  negative 
sect.  45  as  to  leases  only, 
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SETTLEMENT 

OF  TIF. AT, 
ESTATE  WITH 

USUAL 
PB0YI8I0NS. 

On  mining 
leases  no 
part  of  rent 
to  be  capital. 


Mansion  house 
may  be  sold 
or  leaded, 
without 
consent  of 
trustees. 

Inyestment 
clause. 


Mortgagor 
not  to  he 
bound  to 
inquire  as  to 
regularity  of 
mortgage. 


Power  of 
appointing 
new  trustees. 


Settlement  to 
be  void  if 


give  any  notice  of  his  intention  in  that  behalf  to  the  trustees  of 
these  presents  or  any  of  them,  or  to  their  solicitor  as  required  by 
sect.  45  of  that  Act. 

10.  Under  a  mining  lease  no  part  of  the  rent  shall  be  set 
aside  as  capital  as  required  by  sect.  11  of  the  Settled  Land  Act, 
1882,  but  the  whole  thereof  shall  go  as  rents  and  profits,  as  if 
that  section  had  been  omitted  from  the  said  Act  (/^). 

11.  Thb  principal  mansion  house  on  the  land  hereby  settled, 
and  the  demesnes  thereof,  and  the  other  lands  usually  held  there- 
with, may  be  sold  or  leased  by  the  said  A.  B.  without  the  consent 
of  the  trustees  of  these  presents  or  an  order  of  the  Court  (t). 

12.  [Capital  money  (i)  arising  from  the  hereditaments  hereby 
settled  under  the  Settled  Land  Act,  1882,  and  money  liable 
under  these  presents  to  be  applied  as  if  it  had  been  capital  money 
arising  as  aforesaid,  may  be  invested  {as  in  Precedent  No,  X, 
Article  7,  *w;;rd,  p.  294).] 

13.  Upon  any  mortgage  by  the  trustees  of  these  presents,  or 
by  the  trustees  of  any  term  created  under  or  to  be  made  in 
exercise  of  any  of  the  trusts  or  powers  herein  contained,  the 
person  or  persons  advancing  money  thereon  shall  not  be  bound 
or  concerned  to  see  or  inquire  whether  such  money  is  actually 
required  for  the  purposes  of  such  trusts  or  powers,  or  otherwise 
as  to  the  propriety  of  the  mortgage. 

14.  The  power  of  appointing  new  trustees  conferred  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall  for  the 
purposes  of  these  presents  be  vested  in  the  said  A.  B.  during 
his  life,  and  any  trustee  appointed  under  the  statutory  power 
shall  be  a  trustee  for  the  purposes  of  the  Settled  Land  Act, 
1882  (/),  and  for  the  purposes  mentioned  in  sect.  42  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  as  well  as  for 
the  general  purposes  of  these  presents. 

15.  Provided  always,  that  if  the  said  intended  marriage 


(h)  The  above  provision  as  to  mining  rents  can  be  omitted  if  it  is 
wished  to  leave  sect.  11  in  force,  or  if  the  settlement  does  not  comprise 
mineral  property. 

(i)  It  will  generally  be  convenient  to  negative  sect.  15  of  the  Settled 
Land  Act,  in  order  to  obviate  questions  as  to  what  is  included  in  it. 

{k)  Where  it  is  wished  to  give  a  more  extensive  power  of  investment 
than  that  contained  in  the  Act,  the  above  clause  may  be  inserted. 

(I)  This  will  remove  the  doubt  suggested  by  North,  J.,  in  In  re  Will- 
oock,  34  C.  D.  508,  whether  sect.  31  of  the  Conveyancing  Act  applies  to 
trustees  appointed  for  the  purposes  of  the  Settled  Land  Act. 
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shall  not  be  solemnized  within  twelve  calendar  months  from  the    settlement 

OB"  SEAXi 

date  of  these  presents,  then  and  in  such  case  these  presents,  and    estate  witk 
the  uses,  trusts,  powers,  and  provisions  hereinbefore  declared    pbo^^ons. 
and  contained,  shall  be  void  and  of  no  effect,  and  the  heredita-  jj,^^,,^^^  ^^^ 
ments  hereby  settled  shall  revert  and  so  to  the  use  of  the  said  ^}S°?°^. 

,  "^   ,  o  within  twelve 

A.  B.,  m  fee  simple.  months. 

In  witness,  &o. 


No.  xxvn. 


SETTLEMENT  o/Real  Estate  tchere  the  Settlor  is  seised  8™™aarr 
in  fee  simple  subject  to  an  Annuity  payable  under  a  estate  sub- 
former  settlefnent  to  his  mother  ^  who  does  not  join  (m).  annuity. 


THIS  INDENTURE,  &c.  {date  and  parties  as  in  last  precedent) :  PartieB. 
Whereas  the  said  A.  B.  is  seised  in  fee  simple  of  the  heredita-  EecitaJ  of 

seisin  in  f  aa 

ments  intended  to  be  hereby  conveyed,  subject  to  a  yearly  subject  to 

rent-charge  of  £ payable  to  X.  B.,  his  mother,  for  her  life,  "^"^*y- 

under  an  indenture  dated,  &o.,  and  made,  &o.  {date  and  parties) : 

And  whereas  a  marriage  is  intended  shortly  to  be  solemnized  ^^  intended 

*^  *'  marriage. 

between  the  said  A.  B.  and  the  said  0.  D. ;  And  upon  the  treaty 
for  the  said  marriage  it  was  agreed  that  the  said  hereditaments 
should  be  settled  in  the  manner  hereinafter  expressed :  NOW  witnessing 

*  part. 

(m)  In  a  case  like  this,  the  settlement  is  necessarily  made  subject  to 
the  annuity,  and  any  sale  by  the  tenant  for  life  under  the  Settled  Land 
Act  will  also  be  subiect  to  it.  If  the  annuitant  should  refuse  to  concur 
in  the  sale,  the  purcnaser  will  probably  be  willing  to  complete  upon  being 
satisfied  that  the  annuity  will  be  payable  out  of  the  income  of  the 
purchase-money.  To  prevent  any  doubt  on  this  point,  it  seems  desirable 
to  limit  by  the  settlement  a  term  of  years  to  the  trustees,  upon  an  express 
trust  to  pay  the  annuity.  This  trust  will  be  transferred  to  the  purchase- 
money  by  sect.  22,  sub-s.  6,  of  the  Settled  Land  Act,  1882. 

A  a2 
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8ETTLE1CENT 
OF  REAL 

ESTATE  SUB- 
JECT TO 
ANNUITY. 

Settlor 
conveys 


to  use  of 
trustees  for 
term  in  trust 
topay^said 
annuity. 


THIS  INDENTURE  WITNESSETH  and  declares  as  fol- 
lows: — 

1.  In  consideration  of  the  said  intended  marriage,  the  said 
A.  B.  as  settlor  hereby  conveys  unto  the  said  E.  P.,  Q-.  H.,  and 
I.  K.  (hereinafter  called  "the  trustees  of  these  presents"),  All, 
&c.  {parcels) y  To  hold  the  same  unto  the  trustees  in  fee  simple. 
To  the  use  of  the  said  A.  B.  in  fee  simple  until  the  said  intended 
marriage,  and  after  the  marriage  To  the  use  of  the  trustees  for 
the  term  of  ninety-nine  years  computed  therefrom,  without  im- 
peachment of  waste.  In  trust,  out  of  the  rents  and  profits  of 
the  said  hereditaments,  to  pay  to  the  said  X.  B.  during  her  life 

the  yearly  sum  of  £ by  equal  half-yearly  payments  on  the 

day  of and  the  day  of  in  every  year,  in 

satisfaction  of  the  yearly  rent-charge  of  that  amount  limited  to 

her  by  the  said  indenture  of  the day  of ,  18 — ,  and 

to  permit  the  residue  of  the  said  rents  and  profits  to  be  received 
by  the  person  or  persons  for  the  time  being  entitled  to  the  said 
hereditaments  and  premises  in  remainder  immediately  expectant 
on  the  said  term,  and  from  and  after  the  determination  of  the 
said  term,  and  in  the  meantime  subject  thereto  and  to  the 
trusts  thereof.  To  the  use,  &c.  {rest  of  the  precedent  the  same 
as  No.  XXVL). 

In  witness,  &c. 
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No.  XXVIII. 


EE-SETTLEMENT  of  Eeal  Estate  hy  a  Father  and 
Eldest  Son.  Limitations  to  such  uses  as  Father 
and  Son  shall  jointly  appoint^  and  subject  thereto  to 
uses  to  secure  a  Eent-Charge  to  Son  during  joint 
lives  of  himself  and  father^  Subject  thereto  to  Father 
for  Life,  remainder  to  Son  for  life,  remainder  to  first 
AND  other  Sons  of  Son  successively  in  tail-male  ; 
remainder  to  such  uses  as  Father  and  his  Second  Son 
shall  jointly  appoint,  and  subject  thereto  to  first  and 
OTHER  Sons  of  Second  Son  successively  in  tail-male, 
icith  similar  limitations  in  favour  of  other  Sons  of 
Father  ancf  their  issue  male,  tcith  remainder  to  after- 
born  sons  q/"  Father  successively  in  tail-male,  tcith  ulti- 
mate remainder  to  son  in  fee  simple.  Power  to  Father 
to  charge  with  gross  sum  for  his  own  benefit — similar 
power  to  Eldest  Son  xchen  in  possession.  Powers  to 
Eldest  Son  and  the  suB^EQUE^T  tenants /or  like, 
to  JOINTURE  and  charge  with  portions.  Additional 
POWERS.  Proviso  keeping  on  foot  powers  of  leasing, 
Sfc.y  in  FORMER  Settlement  {a). 


BE -SETTLE- 
KENT  BT 
FATHEB  AND 
ELDEST  SON. 


Parties. 


THIS  INDENTUBE,  made  the day  of ,  Between 

"W.  B.,  of,  &o.  {father)^  of  the  first  part,  A.  B.,  of,  &c.  (eldest 

son),  of  the  second  part,  and  E.  F.,  of,  &o.,  G.  H.,  of,  &c.,  and 

I.  K.,  of,  &c.  (trustees),  of  the  third  part:  Whereas  by  an  Eedtalof 

indenture,  &c.  (date  and  parties),  divers  freehold  hereditaments  ment.  *^"    ^ 

therein  described  were  settled  and  assured  (after  certain  uses 

which  have  since  determined  or  failed  to  take  efiect)  to  the  use 

of  the  said  W.  B.  during  his  life  without  impeachment  of  waste, 

with  remainder  to  the  use  that  X.  B.  his  then  intended  wife,  if 


(a)  It  is  usual  on  an  eldest  son  coming  of  age  to  re-settle  the  family 
estate.  If  the  re-settlement  is  postponed  until  uie  son's  marriage,  it  will 
generally  be  found  conyenient  to  frame  the  re-settlement  without  any 
express  reference  to  the  intended  marria^,  and  to  haye  a  separate  deed 
of  settlement  on  the  marriage  in  exercise  of  powers  of  jointuring  and 
charging  with  portions  inserted  in  the  re-settlement. 
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fiE-SETTLE- 

XENTBT 
FA.THEB  ASTD 
ELDEST  SON. 


Sales  and 
exchanges 
under  }>ower 
in  existing 
settlement. 


she  should  survive  the  said  W.  B.,  should  during  her  life  receive 
a  yearly  rent-charge  of  £500  for  her  jointure,  and  subject  thereto 
to  the  use  of  {trustees)^  for  the  term  of  500  years,  upon  trusts 
for  [better  securing  the  said  rent-charge  and  also  for]  raising  (in 
the  event  which  happened)  the  sum  of  £10,000  for  the  portions 
of  the  younger  children  of  the  said  W.  B.  by  the  said  X.  B.  his 
wife,  and  subject  thereto  to  the  use  of  the  first  and  other  sons  of 
the  said  W.  B.  successively  according  to  seniority  in  tail-male 
with  divers  remainders  over :  And  in  the  said  indenture  are  con- 
tained the  usual  powers  of  leasing  and  of  sale  and  exchange,  and 
a  direction  that  the  moneys  to  arise  from  any  such  sale  shall  be 
laid  out  in  the  purchase  of  other  hereditaments  to  be  settled  to 
the  like  uses,  and  shall  in  the  meantime  be  invested  in  or  upon 
such  stocks,  funds,  or  securities  as  therein  mentioned:  And 
ALSO  powers  enabling  the  said  W.  B.  to  jointure  a  future  wife 
and  to  charge  the  settled  hereditaments  with  portions  for  his 
children  by  a  future  wife :  And  by  the  said  indenture  now  in 

recital  divers  copyhold  hereditaments  held  of  the  manor  of 

in  the  county  of therein  described  were  covenanted  to  be 


surrendered  to  the  use  of 


{the  trustees  of  the  settlement) 


and  their  heirs  upon  trusts  corresponding  with  the  uses  therein- 
before   declared    of    the    said  freehold    hereditaments:    And 

WHEREAS  the  said  copyhold  hereditaments  were  on  the day 

of duly  surrendered  to  the  use  of  the  said  (trustees)  and 

their  heirs  pursuant  to  the  covenant  in  that  behalf  contained  in 
the  said  indenture,  and  the  said  (trustees)  were  thereupon  ad- 
mitted tenants  to  the  said  hereditaments :  And  whereas  some 
of  the  freehold  and  copyhold  hereditaments  comprised  in  the 
said  recited  indenture  of  settlement  have  been  from  time  to  time 
disposed  of  by  way  of  sale  or  exchange  under  the  powers  in  that 
behalf  contained  in  the  said  indenture,  and  part  of  the  proceeds 
of  such  sales  have  been  laid  out  in  the  purchase  of  other  free- 
hold and  copyhold  hereditaments,  which  freehold  hereditaments 
have  been  conveyed  to  the  uses  of  the  said  indenture  of  settle- 
ment, and  which  copyhold  hereditaments  have  been  surrendered 

to  the  use  of  the  said (trustees)  upon  the  trusts  of  the  said 

indenture,  and  who  have  been  admitted  thereto  accordingly,  and 
the  residue  of  such  proceeds  is  now  represented  by  the  sum  of 

£ 2f  per  Cent.  Consolidated  Stock  standing  in  the  names 

of  the  said and  a  sum  of  £ secured  on  mortgage  of 
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real  estate  situate  at ,  which  mortgage  was  effected  by  an    BB-flBTTLB- 

indenture,  &c.  {date  and  parties) :  And  whereas  the  particulars    pathbb  and 
of  the  hereditaments  now  subject  or  believed  to  be  subject  to  the    '"^™^^^' 
uses  of  the  said  indenture  of  settlement  are  set  forth  in  the  first 
schedule  hereunder  written :  And  whereas  the  said  A.  B.  is  the  That  a.  b.  is 
first  son  of  the  said  W.  B.  by  the  said  X.  B.  his  wife,  and  he 
attained  the  age  of  twenty-one  years  on  the  day  of 


last:  And  whereas  by  an  indenture  bearing  even  date  with  Diaentaiiing 

_  _  _  de6d  of  f  ro6« 

these  presents,  and  made  between  the  said  W.  B.,  of  the  first  holds  and 
part,  the  said  A.  B.,  of  the  second  part,  and  X.  T.,  of  the  third  "^"^^y- 
part  (and  which  indenture  is  intended  to  be  enrolled  in  the 
High  Court  of  Justice  (Chancery  Division)  as  a  disentailing 
assurance),  the  said  W.  B.  and  A.  B.  have  conveyed  aU  the 
freehold  hereditaments  comprised  in  and  settled  by  the  herein- 
before recited  indenture  of  settlement,  except  such  of  them  as 
have  been  disposed  of  by  way  of  sale  or  exchange  as  aforesaid : 
And  also  (by  way  of  conveyance  and  not  of  exception)  all  the  free- 
hold hereditaments  which  were  purchased  or  received  in  exchange 
and  have  been  conveyed  to  the  uses  of  the  said  indenture  of 
settlement  as  aforesaid :  And  all  other  (if  any)  the  freehold 
hereditaments  now  subject,  either  at  law  or  in  eqmty,  to  the 
uses  of  the  said  indenture  of  settlement  unto  the  said  X.  Y.  in  fee 
simple  (subject  to  the  said  yearly  rent-charge  of  £500  limited 

to  the  said i^cife)  by  the  said  indenture  of  settlement,  and  also 

to  the  said  term  of  500  years  and  the  trusts  thereof,  but  freed  and 
discharged  from  the  estate  tail  of  the  said  A.  B.,  and  all  remain- 
ders, estates  and  powers  to  take  efiPect  after  the  determination  or 
in  defeasance  thereof) :  To  such  uses,  upon  such  trusts,  and  with 
and  subject  to  such  powers  and  provisions,  as  the  said  W.  B.  and 
A.  B.  shall  by  any  deed  or  deeds  jointly  appoint :  And  by  the 

same  indenture  the  said  sum  of  £ 2f  per  Cent.  Consolidated 

Stock,  and  the  sum  of  £ secured  by  mortgage  as  afore- 
said, and  all  other  moneys,  stocks,  funds,  and  securities  (if  any), 
liable  to  be  laid  out  in  the  purchase  of  hereditaments  to  be 
settled  as  aforesaid  have  been  assigned  by  the  said  W.  B.  and 
A.  B.  (freed  and  discharged  as  aforesaid)  imto  the  said  X.  Y. 
upon  such  trusts,  and  subject  to  such  powers  and  provisions, 
as  the  said  W.  B.  and  A.  B.  shall  by  any  deed  or  deeds 
jointly  appoint :  And  whereas  by  another  indenture  bear-  Disentaiiixig 
ing  even  date  with  these  presents,  and  made  between,  &o.  holds?  **^^" 
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BE-8ETTLE- 

MENT  BY 
FATHEB  Ain> 
ELDEST  SOir. 


Agreement  for 
settlement. 


Appointment 
by  a  father 
and  intended 
hnflband  of 
hereditaments 
in  first 
schedule. 


(Subject  to 
char^  under 
existmg  settle- 
ment.) 


Conveyance  by 
father  of 
hereditaments 
in  second 
schedule. 


To  such  uses 
as  father  and 
son  shall 
jointly 
appoint,  and 
subject 
thereto,  that 
son  may  take 
remt-cluurge. 


{parties)  y  (and  which  indenture  is  entered  on  the  court  rolls 
of  the  Manor  of )  the  said  W.  B.  and  A.  B.  have  con- 
veyed all  the  copyhold  hereditaments  held  of  the  said  Manor  of 
or  to  which  the  said  A.  B.  is  equitable  tenant  in  tail  unto  the 
said  X.  T.  in  customary  fee  simple,  upon  such  trusts  and  with 
and  subject  to  such  powers  and  provisions  as  the  said  W.  B.  and 
A.  B.  shall  by  any  deed  or  deeds  jointly  appoint :  And  whereas 
the  said  W.  B.  is  seized  in  fee  simple  of  the  hereditaments 
comprised  in  the  second  schedule  hereunder  writen :  And 
WHEREAS  it  has  been  agreed  between  the  said  W.  B.  and  A.  B. 
as  a  family  arrangement  that  such  settlement  shall  be  made  as 
is  hereinafter  expressed :  NOW  THIS  INDENTURE  WIT- 
NESSETH AND  DECLARES  aS  followS  : 

1.  The  said  W.  B.  and  A.  B.,  as  settlors,  in  exercise  of  the 
power  for  this  purpose  given  to  them  by  the  firstly  hereinbefore 
recited  indenture  bearing  even  date  herewith,  and  of  all  other 
powers  (if  any)  them  hereunto  enabling,  hereby  appoint  that 
All  the  freehold  hereditaments  described  in  the  first  schedule 
to  these  presents,  and  all  other  (if  any)  the  freehold  here- 
ditaments comprised  in  the  firstly  hereinbefore  recited  inden- 
ture bearing  even  date  with  these  presents  shall  (subject  to 
the  said  yearly  rent-charge  of  £500  by  the  said  indenture  of 

settlement  limited  to  the  said as  aforesaid,  and  to  the  scdd 

term  of  500  years  created  by  the  same  indenture  and  the  trusts 
thereof)  go,  remain,  and  be  to  the  uses  and  with  and  subject 
to  the  powers  and  provisions  hereinafter  expressed  and  contained 
of  and  concerning  the  same. 

2.  The  said  W.  B.,  as  settlor,  hereby  conveys  unto  the  said 
E.  F.,  G.  H.,  and  I.  K.  (hereinafter  called  "  the  trustees  of  these 
presents  "),  The  hereditaments  described  in  the  second  sche- 
dule hereunder  written :  To  hold  the  same  unto  the  trustees 
of  these  presents  in  fee  simple.  To  the  uses  and  with  and  subject 
to  the  powers  and  provisions  hereinafter  declared  and  contained 
of  and  concerning  the  same. 

3.  The  appointment  and  conveyance  hereinbefore  respectively 
made  shall  enure  and  be  as  regards  all  the  said  hereditaments 
(hereinafter  called  "  the  hereditaments  hereby  settled ")  :  To 
such  uses  as  the  said  W.  B.  and  A.  B.  shall  by  any  deed  or  deeds 
jointly  appoint.  And  in  default  of  such  appointment  and  so  far 
as  such  appointment  shall  not  extend.  To  the  use  that  the  said 
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A.  B.  shall  during  the  joint  lives  of  himself  and  the  said  W.  B.    eb-settle- 

receive  a  yearly  rent-charge  of  £ to  commence  from  the  date    pathbe  and 

of  these  presents,  and  to  be  paid  by  equal  half-yearly  payments,    g">^»rsoy. 

the  first  payment  thereof  to  be  made  on  the day  of  

next ;  And  subject  thereto  To  the  use  of  the  said  W.  B.  during  Remainder  to 

his  life  without  impeachment  of   waste  in  restoration   of  his 

former  life  estate  under  the  said  indenture  of  settlement,  and  so 

that  the  powers  of  jointuring  a  future  wife  and  of  charging  with 

portions  for  his  children  by  a  future  wife  given  to  him  by  the 

said  indenture  of  settlement  shall  be  also  restored  and  remain 

in  fuU  force:  with  remainder.  To  the  use  of  the  said  A.  B.  RemaiDderto 

for  his  life  without  impeachment  of  waste,  with  remainder,  To  life,  remainder 

THE  USE  of  the  first  and  other  sons  of  the  said  A.  B.  successively  and  oth?r 

according  to  seniority  in  tail-male,  with  remainder.  To  such  m^e"re^' 

USES  as  the  said  W.  B.  and  C.  B.  (the  second  son  of  the  said  mainderto 

.    ,  .  ,  such  uses  as 

W.  B.)  shall  by  any  deed  or  deeds  jointly  appoint,  and  in  de-  father  and 

•     ■1.       •j.-T'i  'iiji*  1    second  son 

fault  oi  and  until  such  appointment,  and  so  tar  as  any  such  shaU  jointly 
appointment  shall  not  extend.  To  the  use  of  the  said  C.  B.  JJ^^iStthert- 
durinc  his  life  without  impeachment  of  waste,  with  remainder,  ^*  *?  second 

*  ,  son  for  life, 

To  THE  USE  of  the  first  and  other  sons  of  the  said  C.  B.  succes-  remainder  to 

•1  j»         J.  ••^•j.'i         1  'aI-  "I         m     his  first  and 

sively  according  to  seniority  m  tail-male,  with  remainder.  To  other  sons  in 
such  uses  as  the  said  W.  B.  and  D.  B.  (the  third  son  of  the  ^^lli  ^ 
said  W.  B.)  shall  by  any  deed  or  deeds  jointly  appoint,  {icifh  l^T^^^ 
remainders  to  D,  B.  for  life  and  his  sons  successively  in  taii-male,  jointly  ap- 
ivith  similar  remainders  to  each  son  already  horn  of  W.  B,  and  to  ^^ ' 
his  first  and  other  sons  successively  in  tail-male) :  with  remainder, 
To  the  use  of  each  and  every  son  of  the  said  W.  B.  hereafter  with  ultimate 
to  be  bom  successively  according  to  seniority  in  tail-male,  with  Sdest^n^in 
remainder.  To  the  use  of  the  said  A.  B.,  in  fee  simple.  ^®®  simple. 

4.  It  shall  be  lawful  for  the  said  W.  B.  at  any  time  or  times  Power  to 
hereafter  by  any  deed  or  deeds  or  by  his  will  to  charge  the  here-  ^^g^e  with 
ditaments  hereby  settled  or  any  part  thereof  with  the  payment  g^  g^  *^^ 
to  himself  or  to  any  other  person  or  persons  of  any  sum  of 
money  not  exceeding  ,  and  to  appoint  the  said  heredita- 
ments to  any  person  or  persons  for  any  term  or  terms  of  years, 
either  by  way  of  mortgage  for  securing  payment  of  the  sum  of 
money  to  be  so  charged  with  interest  thereon  at  any  rate  not 
exceeding  £4  per  cent,  per  annum,  or  upon  trusts  for  raising 
the  same  by  mortgage  or  otherwise. 

6.  It  shall  be  lawful  for  the  said  A.  B.  if  he  shall  survive  Power  for 

eldest  son  after 
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RE-BETTLE- 

MEirrBT 
FATHEB  Ain> 
ELDBST  SON. 

coming  into 
possession  to 
charge  with 
gross  sum  for 
hJmBelf. 

Power  to 
eldest  son  to 
jointure  and 
charge  with 
portions. 


Power  to 
other  sons  to 
jointure, 


the  said  W.  B.  at  any  time  or  times  thereafter  by  any  deed,  &6. 
{power  to  charge  t/ie  settled  hereditaments  with  a  gross  sum  of  money 
as  in  last  Article), 

6.  It  shall  be  lawful  for  the  said  A.  B.  if  he  shall  marry,  and 
either  before  or  after  each  or  any  such  marriage  by  any  deed  or 
deeds,  or  by  his  will,  to  appoint  to  his  wife  in  case  she  shall  sur- 
vive him  during  her  life,  for  her  jointure,  a  yearly  rent-charge 
issidng  out  of  the  hereditaments  hereby  settled  or  any  part 
thereof  not  exceeding  if  and  while  the  said  W.  B.  shall  be  living, 

the  yearly  sum  of  £ ,  and  after  the  death  of  the  said  W.  B. 

the  yearly  sum  of  £ ,  and  to  be  paid  at  such  times  and  in 

such  manner  as  the  said  A.  B.  shall  direct :  And  also  by  any 
deed  or  deeds,  or  by  his  will,  to  charge  the  said  hereditaments 
or  any  part  thereof  with  a  sum  of  money  for  the  portions  of  his 
children  being  daughters  or  younger  sons  not  exceeding  for  one 

child  £ ,  for  two  children  £ ,  for  three  children  £ , 

and  for  four  or  more  children  £ ,  to  vest  in  and  be  paid  to 

such  child  or  children  at  such  age  or  time,  ages  or  times,  not 
being  earlier  as  to  any  son  than  his  age  of  twenty-one  years  (ex- 
cept by  way  of  advancement  under  any  power  to  be  conferred  in 
that  behalf  as  hereinafter  is  mentioned),  nor  as  to  any  daughter 
than  her  age  of  twenty-one  years  or  day  of  marriage,  in  such 
shares  if  more  than  one  and  in  such  manner  as  the  said  A.  B. 
shall  direct  or  appoint,  but  so  that  no  portion  shall  be  raised  or 
become  payable  during  the  life  of  the  said  W.  B.  without  his 
consent  in  writing. 

7.  It  shall  be  lawful  for  every  son  of  the  said  W.  B.  (other 
than  the  said  A.  B.)  either  before  or  after  he  shall  become  en- 
titled under  these  presents  to  the  possession  or  receipt  of  the  rents 
and  profits  of  the  hereditaments  hereby  settled,  and  either  be- 
fore  or  after  his  marriage,  by  any  deed  or  deeds,  or  by  bis  will, 
(but  subject  and  without  prejudice  to  the  uses  and  estates  (if 
any)  preceding  the  use  or  estate  hereby  limited  to  the  person 
making  such  appointment  and  to  the  powers  annexed  to  such 
preceding  uses  and  estates,  and  also  subject  and  without  preju- 
dice to  the  uses  or  estates  (if  any)  which  shall  or  may  be  limited 
in  exercise  of  the  same  powers  or  any  of  them)  to  appoint  to  any 
wife  of  the  person  for  the  time  being  exercising  this  power  for 
her  life,  any  yearly  rent-charge  not  exceeding  the  yearly  sum  of 
£ for  her  jointure,  to  be  issuing  out  of  the  said  heredita- 
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ments  or  any  part  thereof,  and  to  be  paid  at  suoh  times  and  in  be-seitle- 

such  manner  as  the  person  for  the  time  being  exercising  this  tather  and 

power  shall  think  fit :  And  also  by  any  deed  or  deeds,  or  by  his  ^^^^^^  ^on. 


will  (but  subject  and  without  prejudice  as  aforesaid)  to  charge  the  a^jd  to  <^rgo 
said  hereditaments  or  any  part  thereof  with  any  sum  of  money  for  younger 
for  the  portions  of  his  children  being  daughters  or  younger  sons, 

not  exceeding  for  one  child  £ ,  for  two  children  between  them 

£ ,  for  three  children  between  them  £ ,  or  for  four  or 

more  children  between  them  £ ,  to  vest  in  and  be  paid  to  such 

child  or  children  at  such  age  or  time,  ages  or  times,  not  being 

earlier  as  to  any  son  than  his  age  of  twenty-one  years,  except  by 

way  of  advancement  under  any  power  to  be  conferred  for  that 

purpose  as  hereinafter  is  mentioned,  nor  as  to  any  daughter  than 

her  age  of  twenty-one  years  or  day  of  marriage,  in  such  shares  if 

more  than  one,  and  in  such  manner  as  the  person  for  the  time 

being  exercising  this  power  shall  direct  or  appoint :  Provided  Proviso  that 

ALWA'xs,  that  if  any  person  shall  exercise  the  power  of  jointuring  s^ff'be  allien 

or  charging  with  portions  conferred  by  this  Article  before  he  S^teraSnation 

shall  become  entitled  to  the  possession  or  receipt  of  the  rents  of  estates  pre- 

^  ,  ceding  the 

and  profits  of  the  said  hereditaments,  then  and  in  every  such  estate  of  the 
case  the  rent-charge  or  sum  of  money  charged  for  portions  under  ^^^^ 
such  exercise  of  the  same  power  shall  not  be  a  lien  or  charge 
upon  the  hereditaments  expressed  to  be  charged  therewith,  nor   . 
become  payable,  nor  carry  interest  unless  and  until  the  person 
by  whom  the  same  shall  have  been  charged  or  some  issue  of  his 
shall  or  if  of  full  age  would  have  become  entitled  under  these 
presents  to  such  possession  or  receipt  as  aforesaid :  Provided  proviso 
ALSO  that  the  said  hereditaments  shall  not  under  the  powers  of  ^^f  ^**^ 
jointuring  conferred  by  this  Article  and  by  Article  6  be  subject  J?^I^?"  ^ 
or  liable  at  one  and  the  same  time  to  the  payment  of  rent-  onetime. 

charges  exceeding  together  the  yearly  sum  of  £ ,  so  that  if 

but  for  this  proviso  the  said  hereditaments  would  have  been 

charged  with  a  greater  yearly  sum  than  £ the  payment  of 

the  yearly  rent  occasioning  such  excess  or  such  part  thereof  as 
shall  occasion  the  same  shall  during  the  time  of  such  excess  be 
suspended,  and  for  this  purpose  rent-charges  by  way  of  jointure 
shall  have  precedence  according  to  the  priority  in  order  of  limita- 
tion of  the  estates  of  the  persons  by  whom  the  same  shall  have 
been  created :  Provided  also  that  the  said  hereditaments  shall  Proviso 
not  under  the  powers  of  charging  with  portions  conferred  by  this  amo*imt  of**^ 

portions. 
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BE-8ETTLE- 

XENTBT 
FATHER  AND 
ELDEST  SON. 


Power  to  same 
tenaotsfor 
life  to  limit 
terms  for 
raising  por- 
tions, 


and  annual 
sums  for 
maintenance ; 


and  to  confer 
power  of 
advancement. 

Definition  of 
term  "younger 
sons." 


Artiole  and  by  Axtiole  6  be  made  subject  or  liable  to  the  pay- 
ment  of  any  sum  or  sums  of  money  exceeding  in  the  whole  the 

principal  sum  of  £ ,  and  moneys  to  be  charged  for  portions 

as  aforesaid  shall  have  precedence  according  to  the  priority  in 
order  of  limitation  of  the  estates  of  the  several  persons  exer- 
cising this  power. 

8.  If  the  said  A.  B.  or  any  subsequent  tenant  for  life  shall 
exercise  the  power  of  charging  with  portions  hereinbefore  con- 
ferred on  him,  it  shall  be  lawful  for  him  by  the  same  or  emy  other 
deed  or  by  his  will  to  limit  and  appoint  the  hereditaments 
charged  with  portions  as  aforesaid  to  trustees  ior  any  term  or 
terms  of  years  without  impeachment  of  waste,  Upon  such 
TRUSTS  for  raising  the  money  charged  for  portions,  together  with 
the  costs  and  expenses  of  and  incidental  to  the  execution  of 
such  trusts,  as  the  person  for  the  time  being  exercising  this 
power  shall  think  fit:  And  the  person  exercising  this  power 
may,  in  and  by  such  appointment,  direct  or  authorize  the 
trustees  of  the  term  to  be  thereby  created  during  the  minority 
of  any  child  who,  if  of  full  age,  would  be  entitled  in  possession 
to  a  portion  under  such  appointment  to  raise  out  of  the  rents 
and  profits  of  the  hereditaments  comprised  in  the  same  term  or 
otherwise,  such  annual  sum  as  the  person  exercising  this  power 
shall  direct,  or  as  the  said  trustees  shall  think  fit,  not  exceed- 
ing what  interest  on  the  expectant  portion  of  such  minor  would 
amount  to  after  the  rate  of  £4  per  cent,  per  annum,  and 
to  apply  the  same  for  the  maintenance  and  education  of  such 
minor,  with  liberty  for  the  said  trustees  to  pay  the  same  to 
the  guardian  or  any  of  the  guardians  of  such  minor  for  the 
purpose  aforesaid,  without  being  liable  to  see  to  the  appli- 
cation thereof:  And  the  person  for  the  time  being  exercising 
this  power  may  also,  if  he  thinks  fit,  by  any  such  appointment 
as  aforesaid,  authorize  the  said  trustees  to  raise  by  mortgage 
or  otherwise  any  part  or  parts  not  exceeding  together  one 
moiety  of  the  presumptive  portion  of  any  son  under  such  appoint* 
ment,  and  to  apply  the  same  for  the  advancement,  preferment^ 
or  benefit  of  such  son. 

9.  The  term  "  younger  eons  '^  hereinbefore  used  with  refer- 
ence to  the  powers  of  charging  with  portions  shall  be  construed 
to  mean  and  include  every  son  of  the  person  for  the  time  being 
exercising  the  said  power  not  being  at  his  birth  or  becoming 
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during  Ins  minority   an  eldest  or  only  son   entitled  to  the    be-settle- 
hereditaments  hereby  settled  for  an  estate  in  tail-male  in  posses-    fatheb  and 
sion,  or  in  remainder  immediately  expectant  on  the  life  estate  of    ^^^"^^^' 
his  father,  or  on  some  estate  prior  in  order  of  limitation  to  such 
life  estate ;  and  also  (if  the  person  exercising  the  said  power 
shall  so  declare  by  deed  or  will,  hut  not  otherwise),  any  son  who 
being  an  eldest  or  only  son  entitled  in  remainder  as  aforesaid 
when  he  attains  the  age  of  twenty-one  years  shall  afterwards  die 
before  his  estate  tail  falls  into  possession,  without  having  dis- 
entailed the  said  hereditaments  or  any  part  thereof  with  the 
consent  of  the  protector  of  the  settlement  (a). 

10.  {The  same  m  Artick  6  of  Precedent  No.  XX  VL,  suprdy 
p.  351.) 

'    11.  The  tenant  for  life  or  other  person  or  persons  having  for  Additional 
the  time  being  power  under  the  Settled  Land  Act,  1882,  to  sell  to  tenant  for 
or  lease  the  hereditaments  hereby  settled  (including  the  trustees     ®* 
of  these  presents  on  behalf  of  any  infant)  shall  have  the  following 
powers  in  addition  to  those  conferred  by  the  said  Act,  namely 
{Additional powers  as  in  Precedent  No.  XX  VL^  Article  7,  p.  352). 

[12.  {Same  as  Article  8  of  Precedent  No.  XXVL^  suprdy 
p.  353).] 

13.  It  shall  not  be  necessary  for  any  tenant  for  life  under 
these  presents,  when  intending,  &c.  {sales,  8fc.,  fnay  be  made  under 
statutory  power  without  giving  notice  to  trustees,  suprd,  p.  353). 

14,  15,  16.  {Same  as  Articles  10,  11,  and  12  of  Precedent 
No.  XXVLy  substituting  in  Article  11  "any  tenant  for  life  or 
person  having  the  powers  of  a  tenant  for  life  "  for  "  the  said 
A.  B.") 


(a)  See  p.  346,  suprdy  note.  In  that  note  it  is  submitted  that  it  is  right 
to  exclude  from  a  portion  the  representatives  of  an  eldest  or  only  son  who 
dies  before  his  estate  tail  falls  into  possession,  on  tiie  ground  that  such  son 
when  he  attains  twenty-one  may,  with  the  concurrence  of  his  father,  bar 
the  entail,  and  provide  for  his  family,  and  that  it  is  not  to  be  presumed  that 
the  father  will  refuse  such  concurrence  without  sufficient  reason.  But  this 
argument  is  not  conclusive  when  applied  to  a  set  of  limitations  such  as 
those  in  the  above  precedent.  The  tenant  for  life  for  the  time  being  may 
happen  to  be  the  uncle,  and  not  the  father,  of  the  first  tenant  in  taS,  and 
in  such  a  case  it  is  not  impossible  that  he  may  withhold  his  consent  to  a 
re-settlement  of  the  estates  on  his  nephew  coming  of  age,  and  thus  deprive 
the  latter  of  the  opportunity  of  making  a  provision  for  his  wife  and 
younger  children.  To  meet  this  possibility  the  appointor  is  enabled,  if  he 
thinks  fit,  to  let  in  an  eldest  son  dying  iJefore  his  estate  tail  falls  into 
possession,  and  without  haying  disentaued. 
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BE- SETTLE- 
MENT BY 
FATHEB  AND 
ELDEST  SON. 


Appointment 
of  copyholds 
upon  trusts 
corresponding 
with  uses 
of  freeholds. 


i4)pointment 
of  consols  and 
money  secured 
on  mortgage 
representing 
part  of  the 
settled  estate 
upon  same 
trusts  as  pro- 
ceeds of  sale  of 
real  estate. 


Appointment 
of  new 
trustees. 


Power  of 
leasing  and 
sale  and 
ezchanp^e  con- 
tained m 
existing  settle- 
ments to 
remain  in 
force. 


17.  The  said  W.  B.  and  A.  B.  as  settlors  in  exercise  of  the 
powers  for  this  purpose  given  to  them  by  the  secondly  herein- 
before recited  indenture  bearing  even  date  with  these  presents, 
and  of  all  other  powers  (if  any)  them  hereunto  enabling,  hereby 
appoint  that  such  of  the  hereditaments  described  in  the  first 
schedule  to  these  presents  as  are  of  copyhold  tenure,  And  all 
other  (if  any)  the  copyhold  hereditaments  comprised  in  the 
secondly  hereinbefore  recited  indenture  of  even  date  herewith 
shall  (subject  to  the  charges  now  subsisting  in  and  affecting  the 
same  imder  the  hereinbefore  recited  indenture  of  settlement) 
henceforth  go,  remain,  and  be  held  upon  such  trusts  and  with 
and  subject  to  such  powers  and  provisions  as  will  correspond,  as 
nearly  as  the  difference  of  tenure  will  permit,  with  the  uses, 
powers,  and  provisions  hereinbefore  declared  and  contained  of 
and  ooncermng  the  freehold  hereditaments  hereby  settled,  but  so 
as  not  to  increase  or  multiply  charges  or  powers  of  charging. 

18.  The  said  W.  B.  and  A.  B.  as  settlors  in  exercise  of  the 
powers  for  this  purpose  given  to  them  by  the  firstly  hereinbefore 
recited  indenture  bearing  even  date  herewith,  and  of  all  other 
powers  (if  any)  them  hereunto  enabling,  hereby  appoint  that 

the  said  sum  of  £ 2|  per  cent,  consolidated  stock,  and 

the  said  sum  of  £ ,  secured  by  mortgage  as  aforesaid,  shall 

(subject  to  the  charges  now  subsisting  in  and  affecting  the  same 
under  the  said  indenture  of  settlement)  henceforth  go  to  and  be 
vested  in  the  trustees  of  these  presents,  to  be  by  them  held  upon 
the  trusts  which  would  be  applicable  thereto  if  the  same  were 
capital  money  or  investments  representing  capital  money  arising 
from  the  sale  of  part  of  the  hereditaments  hereby  settled  under 
the  Settled  Land  Act,  1882. 

19.  {Same  as  No.  13  in  Precedent  No.  XXV L) 

20.  The  power  of  appointing  new  trustees  conferred  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall,  for  the 
purposes  of  these  presents,  be  vested  in  the  said  W.  B.  and 
A.  B.  during  their  joint  lives,  and  in  the  survivor  of  them 
during  his  life. 

21.  The  powers  of  leasing  and  sale  and  exchange,  and  for 
the  appointment  of  new  trustees,  contained  in  the  hereinbefore 

recited  indenture  of  settlement  of  the day  of ,  shall 

remain  in  full  force  during  the  life  of  the  said  W.  B.,  and  may 
be  exercised  so  as  to  override  the  uses,  powers,  and  provisions 
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limited  and  declared  by  and  in  these  presents,  and  any  heredita-     ee-bettle- 
ments  purchased  or  received  in  exchange  under  any  exercise  of    fatheb  and 
such  powers  shall  be  settled  to  the  uses  which  shall  be  then    ™>^  son. 
subsisting  in  the  hereditaments  hereby  settled  imder  the  joint 
operation  of  the  said  indenture  of  settlement  and  these  presents. 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 


The  Second  Schedule  above  referred  to. 


No.  XXIX. 
CONVEYANCE  hy  inte^ided  Husband  of  Freehold  Land    oonveyancb 

^  •  TO  BECUBB 

to  secure  a  Jointure  to  intended  Wife,  and  portions     jonmniE. 

_  I  T 

for  his  Children;  Proviso  enabling  the  Settlor  to 
substitute  othei'  Lands  as  a  security  for  Jointure  and 
portions, 

THIS  INDENTURE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &o.  (intended  husband),  of  the  first  part,  0.  D.,  of,  &c. 
{intended  unfe),  of  the  second  part,  and  E.  F.,  of,  &c.,  and  Q-.  H., 
of,  &c.  {trustees),  of  the  third  part:  WITNESSETH  that  in  Bedtethat 
consideration  of  a  marriage  intended  shortly  to  be  solemnized  S™d^." 
between  the  said  A.  B.  and  the  said  C.  D.,  the  said  A.  B.,  as  Husband 
settlor,  hereby  conveys  unto  the  said  E.  F.  and  G.  H.  (here-  ^^^7"  ^^' 
inafter  called  "  the  trustees  of  these  presents ")  {Parcels) :  To  To  use  of 
hold  the  same  unto  the  trustees  of  these  presents  in  fee  simple :  ufe;*"    ^^ 
To  the  use  of  the  said  A.  B.  during  his  life,  without  impeach-  and  after  his 
ment  of  waste,  with  remainder.  To  the  use  that,  &c.,  {use  that  uae  that  wife 
C.  D.  shall  take  thereout  a  jointure,  suprd,  p.  345) :  And  sub-  jo^ti^r 
ject  to  the  said  rent-charge.  To  the  use  of  the  trustees  of  these  and  subject 
presents  for  the  term  of  five  hundred  years,  computed  from  the  of  towtew'to 
day  of  the  decease  of  the  said  A.  B.,  without  impeachment  of  **""• 
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CONVEYANCE    woste,  IJpoN   THE  TRUSTS  hereinafter  declared  concerning  the 
joiNTUHE.     same,  And  subject  thereto,  To  the  use  of  the  said  A.  B.  in  fee 


simple :  And  it  is  agreed  and  declared  that  the  said  premises 

TVith  re-  ... 

mainder  to  the  ^T©  hereinbefore  limited  to  the  trustees  of  these  presents  for  the 
i^  f^  ^^^**"*^  said  term  of  five  hundred  years,  Upon  trust,  that  if  there  shall 
Trusts  of  term  be  any  child  or  children  of  the  said  intended  marriage,  who  being 
tions^or^chU-  *  ^^^  ^^  ^^^^  sholl  attain  the  age  of  twenty-one  years,  or  being  a 
dren  varying     daughter  or  daughters  shall  attain  that  age  or  marry,  the  said 

in  amount  ^  o  .  . 

according  to  trustees  shall  by  mortgage  of  the  said  premises  or  part  thereof 
for  all  or  any  part  of  the  said  term,  or  by  or  out  of  the  rents  or 
profits  of  the  said  premises,  raise  for  the  portion  or  portions  of 
such  child  or  children  the  sum  of  money  next  hereinafter  men- 
tioned (that  is  to  say) :  If  there  shall  be  one  such  child,  the  sum 
of  £5,000 ;  if  there  shall  be  two  such  children  and  no  more,  the 
sum  of  £8,000 ;  and  if  there  shall  be  three  or  more  such  children, 
the  sum  of  £10,000,  which  sum  of  £8,000  or  £10,000,  as  the 
case  may  be,  shall  be  divided  between  or  among  such  children 
in  such  shares  and  manner  as  the  said  A.  B.  shall  by  any  deed 
or  deeds,  or  by  his  will  appoint,  and  in  default  of  such  appoint- 
ment and  so  far  as  any  such  appointment  shall  not  extend,  shall 
be  divided  between  them  in  equal  shares,  but  so  that  no  child 
taking  a  share  under  any  appointment  shall  take  any  share  in 
the  unappointed  part  (if  any)  of  the  said  money  without  bringing 
his  or  her  appointed  share  into  hotchpot,  and  accounting  for  the 
sjame  accordingly:  And  upon  further  trust,  &o.  {Trust  to 
raise  interest  on  unpaid  portions^  and  to  raise  annual  sums  for 
Trustees  to  maintenance  of  infant  child r en ^  «w;?ra,  p.  349).  Provided  always 
presumptive  and  it  is  declared,  that  it  shall  be  lawful  for  the  trustees  of 
forSvanw^  these  presents,  upon  the  request  in  writing  of  the  said  A.  B. 
ment.  during  his  life,  and  after  his  death,  at  the  discretion  of  the  said 

trustees,  by  all  or  any  of  the  ways  and  means  aforesaid  to  raise 
any  part  or  parts  not  exceeding  together  one  moiety  of  the  pre- 
sumptive portion  of  any  son  in  the  sum  of  money  hereby  directed 
to  be  raised  for  portions,  and  to  apply  the  same  for  the  advance- 
ment, preferment,  or  benefit  of  such  son  in  such  manner  as  the 
said  A.  B.  shall  request,  or  as  the  said  trustees  shall  after  the 
death  of  the  said  A.  B.  think  fit :  Provided  always,  that  if  any 
son  for  whose  advancement  money  shall  be  raised  as  aforesaid 
shall  die  under  the  age  of  twenty-one  years,  the  sum  so  raised 
shall  not  be  reckoned  or  taken  in  account  as  part  of  the  money 
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raiseable  for  portions  under  the  foregoing  trust  unless  the  same    oonyetanob 
added  to  the  money  raiseable  for  portions  shall  exceed  the  sum     jointube. 


of  £10,000,  in  which  last-mentioned  case  the  money  raiseable 

for  portions  shall  be  reduced  to  such  a  sum  as  with  the  sum 

raised  for  advancement  as  aforesaid  will  make  together  £10,000 : 

And  it  is  declared  that  subject  to  the  foregoing  trusts  and  Subject  to 

power  the  trustees  of  these  presents  shall  permit  the  rents  and  Jignte^to  be  ' 

profits  of  the  hereditaments  comprised  in  the  said  term  to  be  £*^^3L  «• 

*       ^  ^  reversioner. 

received  by  the  person  or  persons  for  the  time  being  entitled 

to  the  said  hereditaments  in  remainder  immediately  expectant 

on  the  said  term :  And  it  is  declared  that  these  presents  shall 

be  deemed  a  settlement,  and  that  the  said  E.  F.  and  Gr.  H.  shall 

be  deemed  the  trustees  hereof  for  all  the  purposes  of  the  Settled 

Land  Act,  1882 :  Provided  always  that  it  shall  not  be  neces-  Settled  Land 

sary  for  the  said  A.  B.  when  intending  to  make  a  sale,  exchange,  ^ce^  ^^^ 

lease,  mortgage,  or  charge  under  the  powers  of  that  Act,  to  give  ^^^l 

any  notice  of  his  intention  in  that  behaU  to  the  trustees  of  these 

presents,  or  their  solicitor,  as  required  by  section  45  of  that 

Act :    Provided   always  and  it  is  hereby  further  declared  Power  to 

that  if  the  said  A.  B.  shall  at  any  time  hereafter  make  other  ^tute  oth^ ' 

provision  for  securing  the  said  annual  sum  of  £ payable  to  ^f^curity^ 

the  said  0.  D.,  and  the  money  raiseable  for  portions  as  afore-  for  jointure. 
said,  to  the  satisfaction  of  the  trustees  of  these  presents,  either 
by  settling  other  freehold,  copyhold,  or  leasehold  hereditaments 
of  sufficient  value  to  the  uses,  upon  the  trusts,  and  with  and 
subject  to  the  powers  and  provisions  hereinbefore  limited,  de- 
clared and  contained  concerning  the  said  freehold  premises  here- 
by conveyed,  or  by  investing  in  the  names  of  the  said  trustees, 
in  or  upon  any  stocks,  funds,  or  securities  authorized  by  law  as 
investments  for  trust-moneys,  such  a  sum  of  money  as  in  the 
opinion  of  the  trustees  will  be  sufficient  for  that  purpose,  then 

and  in  such  case  the  said  yearly  rent-charge  of  £ ,  and  the 

term  of  five  hundred  years  respectively  hereinbefore  limited 
shall  cease  and  be  void :  And  it  is  also  declared  that  the  state-  Certificate  of 
ment  or  certificate  in  writing  of  the  trustees  of  these  presents  sufficient 
that  the  said  A.  B.  has  made  other  provision  for  securing  the  d^e  provisfon 
said  annual  sum  and  portions  to  the  satisfaction  of  the  said  iiaragbeen 

\  ,  made  for 

trustees  shall  be  conclusive  evidence  of  the  fact  so  stated,  and  jointure  and 
no  person  hereafter  deriving  title  to  the  hereditaments  hereby  ^   °°*' 
conveyed,  or  any  part  thereof,  shall  be  bound  or  concerned  to 
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OONYETANCE 
TO  SECXmE 
JOINTUBE. 


see  that  such  provision  is  of  the  nature  and  value  hereiubefore 
required,  or  otherwise  as  to  the  nature  or  sufficiency  of  the 
same :  And  it  is  also  declared  that  the  power  of  appointing 
new  trustees,  conferred  by  sect.  31  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  shall  be  vested  in  the  said  A.  B.  during 
his  life,  and  that  any  trustees  appointed  under  that  power  shall 
be  trustees  for  the  purposes  of  the  Settled  Land  Act,  1882,  as 
well  as  for  the  purposes  herein  expressed. 
In  witness,  &c. 


No.  XXX. 


UNDEB  POWBB] 

TO  JOINTUBB  * 

AND  CHABOB 

WITH 

POBTIONS. 


SETTLEMENT  upon  Marriage  of  tenant  for  life  m 
possession  in  exercise  of  ft  Power  of  Jointuring 
and  Charging  tcith  Portions  for  younger*  Children, 
Power  to  Husband  if  he  marries  again  to  admit 
children  of  subsequent  marriage  to  share  in  sum 
provided  for  portions. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  {intended  hushand)^  of  the  first  part,  C.  D.,  of,  &o. 
{intended  icife),  of  the  second  part,  and  E.  F.,  of,  &c.,  and  0*.  H., 
of,  &c.  {trustees),  of  the  third  part  {Recite  settlement  under 
ichich  intended  htcsband  has  a  power  to  charge  the  settled  estates 
tcith  a  jointure  in  favour  of  wife,  and  tcith  portions  for  younger 
children) :  And  whereas  some  of  the  hereditaments  comprised 
in  the  said  indeuture  of  settlement  have  been  sold  under  a 
power  of  sale  therein  contained,  and  other  hereditaments  have 
been  purchased  with  the  proceeds  of  such  sale  and  hav.e  been 
Recital  of  settled  to  the  uses  of  the  said  indenture:  And  whereas  a 
mank^t         marriage  is  intended  shortly  to  be  solemnized  between  the  said 

Agreement       ^*  ^'  ^^^  ^^'^  ^^  ^*  ^' '  '^^  WHEREAS  upon  the  treaty  for 
to  exercise       the  Said  intended  marriage  it  was  agreed  that  the  said  A.  B. 

powers.  *^  ^ 


Bedtal  of 
settlement, 
and  that  some 
of  the  settled 
lands  have 
been  sold,  and 
other  lands 
purchased. 


"WITH 
FOBTIONS. 
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Bhould  exercise,  in  the  manner  hereinafter  expressed,  the  powers  T7in>EB  poweb 

•     ••!•  1       1  •  'iT  ^»  i»  'Ji  i.j       TO  JOINTURE 

of  jointuring  and  charging  with  portions  so  as  aforesaid  vested    aihxthasob 
in  him  by  the  said  indenture  of  settlement :   NOW  THIS  IN- 
DENTURE, made  in  consideration  of  the  said  intended  mar-  ^itnegginK 
riage,  WITNESSETH  as  follows :  .  pait. 

1.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for  this  Husband 

.      .  appoints 

purpose  given  to  him  by  the  said  indenture  of  settlement  as  jointure  to 
aforesaid,  and  of  all  other  powers  (if  any)  him  hereunto  enabling, 
hereby  appoints  that  the  said  C.  D.,  if  she  shall  survive  the 
said  A.  B.,  shall  receive  during  her  life  a  yearly  rent-charge 
of  £ for  her  jointure,  to  be  issuing  out  of  all  the  heredita- 
ments now  subject  to  the  uses  of  the  said  indenture  of  settle- 
ment (hereinafter  called  "the  settled  hereditaments ")  (a),  and 
to  be  paid  by  equal  half-yearly  payments,  the  first  payment 
thereof  to  be  made  at  the  expiration  of  six  calendar  months 
after  the  death  of  the  said  A.  B. 

2.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for  this  Husband 
purpose  given  to  him  by  the  said  indenture  of  settlement  as  p^^Mfor 
aforesaid,  and  of  all  other  powers  (if  any)  him  hereunto  enabling,  ^5^^ 
hereby  appoints  that  the  settled  hereditaments  shall  be  charged, 
&c.  (cJiarge  of  £15,000  for  portions  for  younger'  children  to  be 
divided^  Sfc,  with  proviso  for  reducing  amount  charged  in  the  event 
of  there   being  only  one,  twOy  or  three  younger  children^    as   in 
Precedent  iVo.  XX  VL,  Art,  2,  supra,  pp.  347,  348,  substituting 
the  words  "  the  said  indenture  of  settlement "  far  "  these  pre- 
sents," and  the  wo9*ds  "  the  settled  hereditaments "  for  "  the 
hereditaments  hereby  settled  "). 

3.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for  this  Husband 
purpose  given  to  him  by  the  said  indenture  of  settlement  and  settled  here- 
of all  other  powers  (if  any)  him  hereimto  enabling,  hereby  ap-  ^jJ^^^or° 
points  the  settled  hereditaments  (b)  unto  the  said  E.  F.  and  term. 
Gr.  H.  (hereinafter  called  "the  trustees  of  these  presents"),  for 
the  term  of  1,000  years  computed  from  the  decease  of  the  said 
A,  B.  without  impeachment  of  waste :  Ufon  trust,  &c.  {to  raise 

(a)  If  a  part  only  of  the  settled  hereditaments  is  charged,  substitute 
"the  hereditaments  described  in  the   schedule  hereto,   being 

part  of   the  hereditaments  subject  to  the  uses  of   the  said 

indenture." 

(b)  Or,  « the  hereditaments  described  in  the  schedule  hereto." 

B  1)2 
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Tnn>EB  POWEB 

TO  JOnVTUBE 

AND  CHA.BQB 

WITH 

P0BTI0M8. 


Power  to 
husband  to 
appoint  that 
children  of  a 
Bubeequent 
marriage  shall 
share  in  sum 
provided  for 
portions. 


But  in  such 
case  the  chil- 
dren of  a 
subsequent 
marriage  not 
to  take  a 
larger  propor- 
tion than 
children  of 
intended 
marriage. 


Settlement  to 
be  void  if 
marriage  not 
-within  twelve 
months. 


portianSy  and  costs  and  expenses^  and  also  to  raise  interest  on  un- 
paid portions  and  annual  sums  for  maintenance^  and  to  permit 
rents  to  be  received  by  reversioner  as  in  Precedent  No.  XX  F/., 
Article  3,  suprdy  p.  349). 

4.  {Potcer  of  advancement^  suprd,  p.  350.) 

5.  If  the  said  A.  B.  shall  marry  again  it  shall  be  lawful  for 
him  by  any  deed  or  deeds  or  by  his  will  to  appoint  and  declare 
that  his  children  by  any  such  subsequent  marriage  or  marriages 
(being  daughters  or  younger  sons)  shall  share  in  the  sum  hereby 
provided  for  portions :  And  in  such  case  the  foregoing  pro- 
visions shall  take  effect  in  all  respects  as  if  the  children  of  such 
subsequent  marriage  or  marriages  had  been  children  of  the  now 
intended  marriage :  Provided  always  that  the  part  of  the  simi 
hereby  provided  for  portions  to  which  the  issue  of  a  subsequent 
marriage  or  marriages  shall  become  entitled  imder  any  appoint- 
ment to  be  made  by  the  said  A.  B.  pursuant  to  the  power  in 
that  behalf  given  to  him  by  Article  2  as  extended  by  this  Article 
or  otherwise,  shall  not  bear  a  greater  proportion  to  that  part  of 
the  same  sum  which  the  issue  of  the  now  intended  marriage 
shall  take  between  them  than  the  number  of  children  of  such 
subsequent  marriage  or  marriages  who  being  younger  sons  shall 
attain  the  age  of  twenty-one  years,  or  being  daughters  shall 
attain  that  age  or  marry,  shall  bear  to  the  number  of  children 
of  the  now  intended  marriage,  who  being  younger  sons  shall 
attain  the  age  of  twenty-one  years,  or  being  daughters  shall 
attain  that  age  or  marry  (c). 

6.  Thesk  presents  shall  be  void  if  the  said  intended  marriage 
is  not  solemnized  within  twelve  calendar  months  from  the  date 
hereof. 

In  witness,  &c. 


(e)  The  power  in  the  text  to  admit  children  of  a  future  mariiage  to  par- 
ticipate in  the  sum  provided  for  portions  may  reasonably  be  requirea  on 
the  part  of  the  husband  where  he  nas  no  other  means  of  majdng  a  provision 
for  such  children. 
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No.  XXXI. 

SETTLEMENT  on  Marriage  by  a  Tenant  for  life  in  undeb  vowebb 
REMAINDER  expectant  on  his  Father's   life  estate — in.   awdchabob 
exercise  of  powers  of  Jointuring  and  charging  with  ^th^^^iowb 


BY  SON. 

PORTIONS.  


THIS  INDENTUEE,  &c.  {Parties  as  in  last  Precedent.  Recite  ^^"^^ 
Settlement  under  which  W,  B,^  father  of  A.  B,^  is  tenant  for  life 
in  possession  with  remainder  to  A.  B.  for  lifcy  with  remainder  to 
sons  of  A,  B.  successively  in  tail-male^  and  with  power  to  A,  B. 
to  jointure  a  tcife  and  charge  with  portions  for  younger  children. 
Recite  also  that  marriage  is  intended^  and  agreement  to  exercise 
powers  as  in  last  Precedent.) 

NOW  THIS  INDENTURE,  made  in  consideration  of  the  said 
intended  marriage,  WITNESSETH  as  foUows  :— 

1.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for  Appointment 

,  '  *  of  jointure  to 

thia  purpose  given  to  him  by  the  said  indenture  of  settle-  intended  wife 
ment  and  of  aU  other  powers  (if  any)  him  hereunto  enabling,  powen. 
hereby  appoints  that  if  the  said  C.  D.  shall  survive  the  said  A.  B., 
she  the  said  C.  D.  shall  from  and  after  the  death  of  the  said 
A.  B.  receive  for  her  jointure  the  yearly  rent-charge  next  here- 
inafter mentioned  (that  is  to  say) :  If  the  said  W.  B.  shall  sur- 
vive the  said  A.  B.  then  during  the  joint  lives  of  the  said  W.  B. 

and  C  D.  a  yearly  rent-charge  of  £ :  And  if  the  said  W.  B. 

shall  die  in  the  lifetime  of  the  said  A.  B.,  or  having  survived 
the  said  A.  B.  shall  die  in  the  lifetime  of  the  said  C.  D.,  then 
from  and  after  the  decease  of  the  survivor  of  the  said  W.  B. 
and  A.  B.  a  yearly  rent-charge  of  £ ,  the  said  yearly  rent- 
charge  payable  for  the  time  being  as  aforesaid  to  be  issuing  out 
of  the  hereditaments  described  in  the  schedule  hereto,  and  to  be 
paid  by  equal  half-yearly  payments,  the  first  thereof  to  be  made 
at  the  expiration  of  six  calendar  months  after  the  commencement 
of  the  said  rent-charge. 

2.  The  said  A.  B.,  as  settlor,  in  exercise  of,  &c.  {as  before)^  Hiuband 
hereby  appoints  that,  subject  to  the  yearly  rent-charge  herein-  p^^^^^^^ 
before  limited  to  the  said  0.  D.,  the  hereditaments  described  in  y°;?^®' 

children. 

the  schedule  hereto  shall  be  charged  with  the  sum  of  £15,000 
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UTOEB  P0WKE8  (reduolble  as  hereinafter  is  mentioned)  for  the  portions  of  the 
AiTDCHAsoE  children  of  the  said  marriage,  who  being  younger  sons  shall 
^"btso™^^  attain  the  age  of  twenty-one  years,  or  being  daughters  shall  attain 
that  age  or  marry,  and  for  this  purpose  the  expression  "  younger 
sons"  shall  be  deemed  to  mean  and  include  every  son  not  being 
at  his  birth  or  becoming  during  his  minority  an  eldest  or  only 
son  entitled  for  the  time  being  under  these  presents  to  the  here- 
ditaments settled  by  the  said  indenture  of  settlement  for  an 
estate  in  tail-male  in  possession  or  in  remainder  immediately 
expectant  on  the  decease  of  the  survivor  of  the  said  W.  B.  and 
A.  B.  And  the  sum  of  money  charged  as  aforesaid  shall  be 
divided,  &o.  {as  in  Precedent  No.  XX  FZ,  stiprd,  p.  347,  dwcn 
to  the  directions  as  to  time  of  payment)  y  the  portion  of  each  child 
who  attains  a  vested  interest  after  the  death  of  the  survivor  of 
the  said  W.  B.  and  A.  B.  to  be  payable  to  him  or  her  upon  the 
Time  of  vesting  thereof,  and  the  portion  of  every  child  who  attains  a  vested 

pSrSS! ""'      interest  therein  during  the  Uves  of  the  said  W.  B.  and  A.  B. 
or  the  life  of  the  survivor  of  them  to  be  payable  to  him  or  her 
upon  the  death  of  such  survivor.     {Hotchpot  clause  and  proviso 
for  reducing  amount  charged  if  there  are  only  one,  twOy  or  three 
younger  children^  suprd,  p.  348.) 
Appointment        3.  The  said  A.  B.,  as  settlor,  in  exercise,  &c.   {as  before)^ 
a  term.       °'  hereby  appoints  the  hereditaments  described  in  the  schedule 
hereto  unto  the  said  E.  F.  and  Gr.  H.  (hereinafter  called  "  the 
trustees  of  these  presents"),  for  the  term  of  1,000  years,  com- 
puted from  the  decease  of  the  survivor  of  the  said  W.  B.  and 
A.  B.  without  impeachment  of  waste.  Upon  trust,  &c.  {to  raise 
portions  and  interest  on  unpaid  part  ions,  as  in  Precedent  No.  XX  F"/., 
supra,  p.  349) ;  And  upon  further  trust  that  if  at  the  decease 
of  the  survivor  of  the  eaid  W.  B.  and  A.  B.,  any  child  entitled 
Maintenance     in  expectancy  to  a  portion,  &c.  {trust  to  raise  annual  sums  for 
maintenance  of  infant  younger  children,  and  to  permit  rents  to  be 
received  by  reversioner,  suprd,  p.  349). 
Advancement        4.  {Advancement  clause  as  in  Precedent  No.  XXVI.,  suprd, 
clause.  p  ggQ^  adding  the  follotcing  proviso  at  the  end) :  Provided  always 

that  no  money  shall  be  raised  under  this  power  during  the  life 
of  the  said  W.  B.  without  his  consent  in  writing. 
In  witness,  &c. 

The  Schedule  above  referred  to. 
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No.  XXXII. 

SETTLEMENT  upon  Marriage  of  a  Jointure  /or  wife  itndeb  power 
and  PORTIONS /or  younger  children  tvhere  Settlor  has    aitdchaeoe 

WITH 

a  remote  estate  in  remainder.  pobtions  by 

BEMAINDEB- 

THIS  INDENTUEE,  &c.  (Parties  and  recitals  as  in  last  Pre-        '^' 
cedent,  adding  recitals  showing  what  estates  prior  to  the  settlor's 
Ufa  estate  are  still  subsisting.) 

NOW  THIS  INDENTURE,  made  in  oonsideration  of  the  said 

intended  marriage,  WITNESSETH  as  follows  :— 

1.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for  -Appointment 

'  ^  '  ,  '-  of  jointure  to 

this  purpose  given  to  him  by  the  said  indenture  of  settlement  as  intended  wife, 
aforesaid  and  of  all  other  powers  (if  any)  him  hereunto  enabling, 
hereby  appoints  that  if  the  said  0.  D.  shall  survive  the  said 
A.  B.,  and  if  the  estates  for  life  and  in  tail  limited  by  the  said 
indenture  of  settlement  and  having  precedence  over  the  estate 
for  life  thereby  limited  to  the  said  A.  B.  shall  fail  or  determine 
in  the  lifetime  of  the  said  C.  D.,  then  and  in  such  case  the  said 
C.  D.  shall  from  and  after  the  death  of  the  said  A.  B.  or  the 
failure  or  determination  of  the  said  preceding  estates  (which 
shall  last  happen)  receive  during  her  lite  a  yearly  rent-charge  of 
£ for  her  jointure  to  be  issuing  out  of  the  settled  here- 
ditaments and  to  be  paid  by  equal  half-yearly  payments,  the 
first  payment  thereof  to  be  made  at  the  expiration  of  six  calendar 
months  after  the  time  hereby  appointed  for  the  commencement 
of  the  said  rent-charge. 

2.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for  this  Husband 

charflres  settled 

purpose  given  to  him  by  the  said  indenture  of  settlement  and  of  hereditaments 

all  other  powers  (if  any)  him  hereunto  enabling,  hereby  appoints  ^^    po^ioM. 

that,  subject  to  the  uses  and  estates  limited  by  the  said  indenture 

of  settlement  and  preceding  his  estate  for  life,  and  subject  also 

to  the  said  yearly  rent-charge  hereinbefore  limited,  the  settled 

hereditaments  shall  be  charged  with,  &c.  {charge  for  portions, 

suprd,  p.  347) ;  and  for  this  purpose  the  expression  "  younger 

sons  "  shall  be  deemed  to  mean  and  include  every  son  not  being 

at  his  birth  or  becoming  during  his  minority  an  eldest  or  only 

son  entitled  under  the  said  indenture  of  settlement  to  the 
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ITNDBB  POWEB 
TO  JOINTUBB 
AlTDOHABGhE 

WITH 
POBTIONS  BT 
BEICAINDEB- 

ICAJT. 


Time  for 
payment  of 
portions. 


Appointment 
of  settled 
hereditaments 
to  trustees  for 
a  term  to  raise 
portions  and 
annual  sums 
for  mainte- 
nance. 


settled  hereditaments  for  an  estate  in  tail  male  in  possession  or 
in  remainder  immediately  expectant  on  the  life  estate  of  the  said 
A.  B.,  or  on  some  estate  prior  in  order  of  limitation  to  such  life 
estate,  and  also  any  son  who  being  an  eldest  or  only  son  entitled 
in  remainder  as  aforesaid  when  he  attains  the  age  of  twenty-one 
years,  shall  die  before  his  estate  tail  falls  into  possession  with- 
out having  disentailed  the  said  hereditaments  or  any  part 
thereof,  with  the  consent  of  the  protector  of  the  settlement  {a) : 
And  the  sum  of  money  charged  as  aforesaid  shall  be  divided,  &c. 
{as  in  Precedent  No.  XX  F/.,  mprd,  p.  347,  down  to  directions 
as  to  time  of  payment  of  each  share)  ^  the  portion  of  every  child 
imder  the  foregoing  charge  to  be  paid  to  such  child,  being  a  son, 
at  his  age  of  twenty-one  years,  or  being  a  daughter,  at  her  age 
of  twenty-one  years  or  day  of  marriage  (which  shall  first  happen), 
if  the  said  A.  B.  shall  be  then  dead  and  all  estates  for  life  and  in 
tail  limited  by  the  said  indenture  of  settlement  having  precedence 
over  the  life  estate  of  the  said  A.  B.  shall  then  have  determined, 
but  if  the  said  A.  B.  shall  be  then  living,  or  any  of  such  pre- 
ceding estates  shall  be  then  subsisting,  then  such  portion  shall 
not  be  payable  until  the  decease  of  the  said  A.  B.,  and  the 
determination  of  all  the  preceding  estates,  unless  the  said  A.  B. 
(if  living)  and  all  persons  (if  any)  entitled  to  the  preceding 
estates  shall  direct  the  same  to  be  raised  and  paid  earlier. 
{Hotchpot  clause,  and  proviso  for  redticing  amount  charged  in  the 
evetit  of  there  being  only  one,  two,  or  three  younger  children,  suprd, 
p.  348.) 

3.  The  said  A.  B.,  as  settlor,  in  exercise  of  the  power  for 
this  purpose  given  to  him  by  the  said  indenture  of  settlement, 
and  of  all  other  powers  (if  any)  him  hereunto  enabling,  hereby 
appoints  that  (subject  and  without  prejudice  to  the  uses  and 
estates  limited  by  the  said  indenture  of  settlement,  and  pre- 
ceding the  estate  for  life  thereby  limited  to  the  said  A.  B.,  and 

subject  to  the  said  yearly  rent-charge  of  £ hereinbefore 

limited),  the  settled  hereditaments  shall  go,  remain,  and  be  to 
the  use  of  the  said  E.  F.  and  Gr.  H.  (hereinafter  called  "  the 
trustees  of  these  presents"),  for  the  term  of  1,000  years  com- 
puted from  the  decease  of  the  said  A.  B.,  and  so  that  the  said 
term  shall  follow  in  order  of  limitation  the  life  estate  of  the  said 


(a)  See  p.  365,  euprdy  note. 
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A.  B.,  Upon,  &o.  {Trmts  to  raise  portiomy  and  interest  on  unpaid  uwdbepowkb 
portions^  as  in  Precedent  No.  XXVLy  supra,  p.  349),  And  upon  aitoohabqb 
FURTHER  TRUST  that  if  at  the  decease  of  the  said  A.  B.,  or  the        '^"^ 


POSnONS  BT 

f ailxire  or  determination  of  the  estates  for  life  and  in  tail  pre-    beicaindbb- 

ceding  the  estate  for  life  of  the  said  A.  B.  under  the  said 

indenture  of  settlement  (which  shall  last  happen),  any  child,  &c. 
{Trmt  to  raise  annual  sums  for  maintenance  of  infant  younger 
children^  Sfc.y  supra,  p.  349.) 

4.  {Advancement  clause  as  in  Precedent  No.  XX  F/.,  suprdy  Advancement 
p.  350,   adding  at  the  end  the  following  proviso)  :    Provided  ^^*^®* 
ALWAYS  that  no  money  shall  be  raised  under  this  power  during 
the  continuance  of  any  estate  or  estates  for  life  or  in  tail  under  , 

the  said  indenture  of  settlement,  having  precedence  over  the  life 
estate  of  the  said  A.  B.  without  the  consent  of  the  person  or 
persons  entitled  to  such  preceding  estate  or  estates. 

In  witness,  &c. 


No.  xxxin. 

TBANSFER  by  a  registered  proprietor  of  Freehold        ^^  ^ 

BEOI8TEBED 

Land    in    ordei*   to   constitute   the   Transferor   and   peopmbtoe. 


Three  other  Persons  registered  Proprietors  with 
a  view  to  the  Settlement  made  by  the  next  Pre- 
cedent (a). 

Land  Transfer  Act,  1875. 

Office  of  Land  Registry, 

Instrument  of  Transfer  of  Laud. 
No.  of  Title. 

18     .    {Date.)    In  consideration  of  a  marriage  about  to  be 

solemnised  between  me  and  0.  D.,  of,  &c.  {wife),  I,  A.  B.,  of, 

{a)  In  order  to  make  this  collection  of  precedents  complete,  a  form  of 
strict  settlement  by  a  registered  proprietor  is  here  given ;  but  the  fact  that 
a  registered  proprietor  cannot  make  an  effectual  settlement  of  real  estate 
except  through  the  intervention  of  trustees,  is  one  of  the  reasons  which  is 
likely  to  prevent  an  owner  of  a  family  estate  from  availing  himself  of  the 
Land  Transfer  Act.  At  present,  according  to  the  usual  form  of  a  strict 
settlement,  the  trustees  take  no  estate  in  the  freehold,  but  have  merely 
powers  enabling  them  to  intervene  at  the  request  of  the  settlor,  or  during 


378 


SETTLEMENTS. 


BYA 


BBOI8TEBED    ^^'  {^f^af^^feror)^  hereby  transfer  to  the  said  A.  B.  and  E.  F.,  of, 
PBOPBiETOB.    &o.,  G.  H.,  of,  &0.,  and  I.  K.,  of,  &o.  {trustees),  All  the  land 
comprised  in  the  title  above  referred  to. 

{Signature  of  proprietor  and  of  witness  {if  any),) 
{Venfication  of  same  as  prescribed.) 


No.  XXXIV. 


BTA 

REOI8TESED 

FBOPBIETOB. 


SETTLEMENT  of  Real  Estate  by  a  Registered  Pro- 
prietor {a)  containing  similar  Provisions  to  Prece- 
dent  No,  XX  F/.,  the  fee  simple  of  the  Land  having 
been  Transferred  to  the  Trustees  jointly  tcith  the 
Seitlor  by  a  separate  instrument  so  as  to  constitute 
them  Registered  Proprietors  pursuant  to  the  Land 
Transfer  Act,  1875. 

Parties.  THIS  INDENTURE,  made  the day  of ,  Between 

A.  B.,  of,  &o.  {husband),  of  the  first  part,  C.  D.,  of,  &o.  {intended 
icife),  of  the  second  part,  E.  F.,  of,  &o.,  Gr.  H.,  of,  &c.,  and 
I.  K.,  of,  &o.{tru^tees)y  of  the  third  part,  and  X.  T.,  of,  &c.,  of 

Recital  of         the  fourth  part :  Whereas  a  marriage,  &o.  {recital  of  intended 

agreement  for  »       \        l  a^i        i        i       p        l^  •!• 

settiement.       mamagc) :   And  whereas   upon  the  treaty  for  the   said  in- 


the  minority  of  a  tenant  in  tail,  or  on  other  occasions  when  the  exigencies 
of  the  settlement  require  it.  Where,  however,  land  is  registered,  it  will 
probably  be  thought  necessary,  for  the  protection  of  the  interests  created 
by  the  settlement,  that  he  should  constitute  the  trustees  roistered  pro- 
prietors, either  alone  or  jointly  with  himself.  In  the  form  given  above  it 
IS  supposed  that  the  settlor  and  trustees  are  constituted  registered  pro- 
prietors, for  which  purpose  they  must  be  clothed  with  the  legal  estate  in 
fee  simple  as  joint  tenants.  They  then  by  a  separate  deed  (which  will  not 
be  registered)  convey  the  property  to  a  grantee  to  uses  to  the  use  of  the 
settlor  during  his  life,  with  remainder  to  the  use  of  the  trustees  in  fee 
simple  upon  trusts  creating  equitable  estates  tail  and  for  securing  a 
jointure  and  portions  for  younger  children.  The  effect  of  such  a  deed  will 
De  to  make  the  settlor  tenant  for  life,  with  all  the  powers  conferred  on  a 
tenant  for  life  by  statute, 
(a)  See  precemng  note. 
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tended  marriage  it  was  agreed  that  the  said  A.  B.,  being  the  by  a 
registered  proprietor  of  the  hereditaments  described  in  the  pbopbietob. 
schedule  hereto,  should  settle  the  same  upon  the  trusts  and  in 
the  manner  hereinafter  expressed :  And  he  has  accordingly  by 
an  instrument  bearing  even  date  with  these  presents  in  the 
manner  prescribed  by  the  Land  Transfer  Act,  1875,  and  the 
rules  made  in  pursuance  thereof,  transferred  the  said  heredita- 
ments unto  the  said  A.  B.,  E.  F.,  Gr.  H.,  and,  I.  K.,  to  the  intent 
that  they  shall  as  soon  as  conveniently  can  be  after  the  said  in- 
tended marriage,  cause  themselves  to  be  entered  on  the  register 
as  the  proprietors  thereof  :  And  it  is  intended  that  an  entry 
shall  be  made  on  the  register  to  the  effect  that  when  the  number 
of  registered  proprietors  shall  be  reduced  below  two  no  registered 
disposition  shall  be  made  except  imder  the  order  of  the 
Court  (S) :  NOW  THIS  INDENTUEE,  made  in  consideration 
of  the  said  intended  marriage,  WITNESSETH  and  declares 
as  follows : — 

1.  The  said  A.  B.,  as  settlor,  and  the  said  E.  F.,  Gr.  H.,  and  Conveyance 
I.  K.,  as  trustees,  hereby  convey  unto  the  said  X.  Y.,  all,  &c.  pfopr^ra  to 
(parcels)^  To  hold  the  same  (hereinafter  called  the  hereditaments  f^ufe^with'^ 
hereby  settled)  imto  the  said  X.  Y.  in  fee  simple :  To  the  use  of  remainder  to 
the  said  A.  B.  during  his  life,  without  impeachment  of  waste,  and  the  trustees 
after  his  decease  To  the  use  of  the  said  E.  F.,  G.  H.,  and  I.  K.,  ^  ^"^^  ^' 

'  ,     '  ,  'In  trust  to 

(hereinafter  called  "the  trustees  of  these  presents")  in  fee  simple,  secure  annual 
Upon  trust  in  the  first  place  for  securing  in  the  manner  herein-  sums  charged 
after  mentioned  the  payment  of  the  several  annual  and  gross  subject  thereto 
sums  of  money  hereinafter  charged  on  the  said  hereditaments  o^h^^eoM^of 
as  and  when  the  same  respectively  shall  become  payable  :  And  t^e  marriage 
subject  thereto,  In  trust  for  the  first  and  other  sons  of  the  said  remainder  to 
A,  B.  by  the  said  0.  D.  successively,  according  to  seniority  in  f^^.  *° 
tail  male,  with  remainder  In  trust  for  the  said  A.  B.  in  fee 
simple. 

2.  If  the  said  C.  D.  shall  survive  the  said  A.  B.,  the  trustees  Trust  to  pay 
of  these  presents  shall,  out  of  the  rents  and  profits  of   the  w^  tflhe 
hereditaments  hereby  settled,  pay  to  the  said  0.  D.  during  her  g^jj^^ 
life  for  her  jointure,  and  in  lieu  of  all  dower  and  freebench,  the 

annual  sum  of  £ ,  by  equal  half-yearly  payments,  the  first 

thereof  to  be  made  at  the  expiration  of  six  calendar  months 
after  the  decease  of  the  said  A.  B. 

(6)  See  38  &  39  Vict.  c.  87,  s.  83,  sub-s.  3. 
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»^^  3.  The  hereditaments  hereby  settled  shall  be  oharffed,  £c. 

BEOI8TEBED       ,  ^  o    — ? 

PEOPBiETOB.    [charge  of  poriionSy  sum  charged  to  be  divided  between  two  or  more 

children^  Sfc.j  time  for  payment  of  portions,  supra,  pp.  347,  348). 
TniBt  to  raise       4.  Thb  trustees  of  these  presents  shall  by  mortgage  of  the 

portions  by  .     ,  . 

mortgage.  Said  hereditaments  or  a  competent  part  thereof,  or  by  any  other 
reasonable  ways  and  means,  raise  the  sum  or  sums  of  money  (if 
any)  which  shall  become  payable  for  a  portion  or  portions 
under  the  foregoing  charge  in  that  behalf  at  the  time  or  re- 
spective times  hereinbefore  appointed  for  payment  thereof 
respectively,  except  so  far  as  any  part  thereof  shall  have  been 
previously  raised  under  the  power  of  advancement  hereinafter 
contained,  and  sheill  also,  &c.  {raise  interest  on  unpaid  portions, 
suprd,  p.  349). 

Trust  to  raise        6.  If  at  the 'decease  of  the  said  A.  B.  any  son  or  unmarried 

^npi^iLl  sums         J.  m  •"II*  •  ■%  1        0 

for  mainte-  daughter  entitled  m  expectancy  to  a  portion  under  the  f oregomg 
SSnt  younger  ^^^^"^  sha31  be  under  the  age  of  twenty-one  years,  the  trustees  of 
children.  these  presents  shall,  with  and  out  of  the  rents  and  profits  of  the 

said  hereditaments,  or  by  any  other  reasonable  ways  and  means, 
raise  such  annual  sum  for  the  maintenance  and  education  of 
each  such  minor  as  the  said  trustees  shall  think  fit,  not  exceed- 
ing what  the  interest  of  the  expectant  portion  of  such  minor 
would  amount  to  after  the  rate  of  £4  per  cent,  per  annum,  and 
shall  apply  the  annual  sum  to  be  so  raised  for  the  maintenance 
and  education  of  such  minor  accordingly,  with  liberty  for  the 
said  trustees  to  pay  the  same  to  the  guardian  or  any  of  the 
guardians  of  such  minor  for  the  purpose  aforesaid,  without  being 
liable  to  see  to  the  application  thereof. 
Power  to  6.  It  shall  be  lawful  for  the  trustees  of  these  presents  at  any 

uTQstees  to 

raise  moiety  of  time  upon  the  request  of  the  said  A.  B.  during  his  life,  and 

^^!^^of  ^     after  his  decease  at  their  discretion,  to  raise  by  mortgage  of  the 

advLuM-         ^^  hereditaments  or  any  part  thereof,  or  by  any  other  reason- 

ment.  able  ways  or  means,  any  part  or  parts  not  exceeding  one  moiety 

of  the  presumptive  portion  of  any  son  in  the  sum  of  money 

hereinbefore  charged  for  portions,  and  to  apply  the  same  for  his 

advancement,  preferment,  or  benefit  in  such  manner  as  the  said 

A.  B.  shall  request,  or  the  said  trustees  after  his  decease  shall 

think  fit. 

Power  to  7.  It  shall  be  lawful  for  the  said  A.  B.  if  he  shall  marry  again 

charge  with      at  any  time  or  times  either  before  or  after  each  such  future 

jw^OTs  fS?     marriage  (but  subject  to  the  foregoing  charge  for  portions  of  the 


SETTLEMENTS.  381 

younger  children  of  the  now  intended  marriage)  by  any  deed,         by  a 
&0.  (^  jointure  a  future  wife  and  charge  with  portions  for  younger    propeietob. 


children^  supra,  p.  350) :  And  the  said  A.  B.  may  in  and  by  future  wife 
Buoh  appointment  direct  the  trustees  of  these  presents  during  ^^u^t^e^*^ 
the  minority,  &o.  (to  raise  annual  sum  for  maintenance  of  minors  marriage. 
entitled  to  portions  in  expectancy  and  to  raise  one  half  of  presump- 
tive  portions  of  sons  for  advancement,  and  proviso  limiting  amount 
raiseable,  suprd,  p.  361). 

8,  9.  {Clauses  the  same  as  Nos.  6,  7,  in  Precedent  No.  XXVI.) 

10.  Upon  any  lecwe,  sale,  mortgage,  or  other  disposition  of 
the  hereditaments  hereby  settled  or  any  of  them  under  the 
powers  of  the  Settled  Land  Act,  1882,  or  under  any  power 
herein  contained,  the  registered  proprietors  shall  make,  do,  and 
execute,  or  cause  or  allow  to  be  made,  done,  and  executed,  all 
such  acts,  deeds,  instruments,  and  things  (including  all  proper 
entries  in  the  land  registry)  as  shall  be  necessary  to  give  effect 
to  such  lease,  sale,  mortgage,  or  other  disposition. 

11.  The  power  of  appointing  new  trustees  conferred  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall  for  the 
purposes  of  these  presents  be  vested  in  the  said  A.  B.  during 
his  life:  And  upon  every  appointment  of  new  trustees  such 
instruments  and  things  shall  be  executed  and  done  as  will 
constitute  the  trustees  for  the  time  being  (jointly  with  the 
said  A.  B.,  if  living)  registered  proprietors  of  the  heredita- 
ments subject  to  this  settlement.  And  upon  every  change 
of  the  registered  proprietorship  an  entry  shall  be  made  on  the 
register  to  the  effect  that  when  the  number  of  registered  pro- 
prietors shall  be  reduced  below  two,  no  registered  disposition 
shall  be  made  except  imder  the  order  of  the  Court. 
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SETTLEMENTS. 


POST-NUPTIAL 
SETTLEMENT. 


Parties. 


Eedtal  of 
intentioii  to 
settle. 


No.  XXXV. 

POST-NUPTIAL  SETTLEMENT  of  a  sum  o/^  Stock  on 
the  "Wife  and  Children  of  the  Settlor  (a). 


THIS  INDENTUEE,  made  the 


day  of 


18-, 


Witnessing 
part. 


Trustees  to 
retain  or 
change  invest- 
ments. 

Trusts  for 
settlor  and 
wife  and  issue. 


Between  A.  B.,  of,  &c.  {settlor)^  of  the  one  part,  and  C.  D.  and 
E.  F.,  of,  &o.  {tmsteesjy  of  the  other  part :  Whereas  the  said 
A.  B.,  being  desirous  of  making  some  provision  for  his  wife. and 

issue,  has  purchased  the  sum  of  £ 2f  per  Cent.  Consolidated 

Stock,  in  the  names  of  the  said  C.  D.  and  E.  F.,  to  be  held  by 
them  upon  the  trusts  and  with  and  subject  to  the  powers  and 
provisions  hereinafter  declared  and  contained  concerning  the 
same :  NOW  THIS  INDENTUEE  WITNESSETH,  that  the 
said  A.  B.,  in  consideration  of  his  natural  love  and  affection  for 
his  wife  and  issue,  hereby  irrevocably  directs  and  declares,  and 

It  is  HEREBY  AGREED  aS  folloWS  : 

J .  The  said  C.  D.  and  E.  F.  (hereinafter  called  "  the  trustees  ") , 
shall  retain  the  said,  <Sc.  {Trust  to  retain  stock  or  change 
investment,  suprdy  p.  269.) 

2.  The  trustees  shall  pay  the  income  of  the  trust  funds  to 
the  said  A.  B.  during  his  life,  and  after  his  death  shall  pay  the 
said  income  to  X.  B.,  the  wife  of  the  said  A.  B.,  if  she  shall 
survive  him :  And  from  and  aft«r  the  death  of  the  said  A.  B., 
and  the  death  or  second  marriage  (which  shall  first  happen) 
of  the  said  X.  B.,  shall  stand  possessed  of  the  trust  funds :  In 
TRUST  for  all  or  any  one  or  more  of  the  issue  of  the  said  A.  B. 
as  well  by  the  said  X.  B.  as  by  any  future  wife  (such  issue  being 
bom  in  the  lifetime  of  the  said  A.  B.),  at  such  ages  or  times, 
age  or  time  (not  being  earlier  as  to  any  object  of  this  power  than 
his  or  her  age  of  twenty-one  years  or  day  of  marriage),  in  such 
shares,  if  more  than  one,  and  in  such  manner  as  the  said  A.  B. 
shall  by  deed  or  will  appoint,  and  in  default  of  such  appoint- 
ment, and  so  far  as  any  such  appointment  shall  not  extend.  In 
TRUST  for  all  the  children  of  the  said  A.  B.  as  well  by  the 
said  X.  B.  as  by  any  future  wife,  who,  being  a  son  or  sons,  shall 
attain  the   age   of  twenty-one  years,  or  being  a  daughter  or 


(a)  As  to  voluntary  settlements,  see  supra,  p.  256. 
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daughters,  shall  attain  that  age  or  marry,  in  equal  shares  ;  and  post-nuftiax 

if  there  shall  be  only  one  such  child,  the  whole  to  go  to  that  one 1 

child:  But  so  nevertheless  that,  &c.  {hotchpot  clause^  suprdy 
p.  270) ;  And  if  there  shall  be  no  such  child,  then  In  trust  for 
the  said  A.  B.  absolutely. 

3.  Notwithstanding  the  foregoing  trusts  in  favour  of  his  Power  to 
issue,  the  said  A.  B.  may,  if  he  marries  again,  by  deed  or  will  ^p^nt  life 
appoint  that  the  whole  or  any  part  of  the  income  of  the  said  f^^^^^Q 
trust  fimds  shall  be  paid  after  his  death  to  his  widow  during  her 

life,  or  for  any  less  period. 

4.  The  trustees  may  at  any  time  or  times  raise  any  part  Advancemont 
or  parts,  not  exceeding  together  one  moiety  of  the  vested  or  ^  ^^^' 
presumptive  share  of  any  child  of  the  said  A.  B.  under  these 
presents,  and  apply  the  same  for  his  or  her  preferment,  advance- 
ment, or  benefit,  but  so  that  every  such  advancement  shall  be 

with  the  consent  of  the  parents  or  surviving  parent  of  the  child, 
or,  if  there  shall  be  no  surviving  parent,  at  the  discretion  of  the 
trustees. 

5.  [Inveattnent  clamey  suprd^  p.  294.) 

6.  The  power  of  appointing  new  trustees  conferred  by  statute  Appointment 
shall  for  the  purpose  of  these  presents  be  vested  in  the  said  cUubT*™**^^ 
A.  B.  during  his  life. 

In  witness,  &c. 


No.  XXXVI. 

VOLUNTARY  SETTLEMENT  (a)  hy  a  Bachelor  for  voLuirrABy 

the  benefit  of  himself  and  his  issue,  mth  Power  to  ^^'^^^^^^^^ 

appoint   Life   Interest   to  any  Wife;    Power    of  bachelob. 
Revocation  with  the  conse^it  of  the  Trustees. 

THIS   INDENTURE,  made   the  day  of  ,  18—,  PartieB. 

Between  A.  B.,  of,  &c.  {settlor)^  of  the  one  part,  and  0.  D.,  of, 
&o.,  and  E.  F.,  of,  &o.  {trustees) y  of  the  other  part  {recite  will 

(a)  As  to  voluntary  settlements,  see  suprd,  p.  256. 
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VOLUNTABT 
BETTLEMJEIHT 

BY  A 
BACHELOB. 

Becital  of 
desire  to  make 
settlement. 


Settlor  assignB 
reyersionary 
share  to 
trustees. 


Trust  to 
inyest. 


Trust  to  pay 
income  to 
settlor  for  life, 
with  power  to 
appomt  life 
interest  to  a 
widow  for 
life. 


Trusts  for 
children  of 
settlor. 


In  default  of 
issue  for 
brothers  aad 


under  ichich  settlor  is  entitled  to  a  share  of  the  testator* s  residuary 
estate,  subject  to  the  life  interest  of  the  testator* s  wife)  :  And 
WHEREAS  the  said  A.  B.  is  desirous  of  settling  his  reversionary 
share  under  the  said  will  in  the  manner  hereinafter  expressed, 
and  the  said  C.  D.  and  E.  F.  have  at  his  request  agreed  to  be 
the  trustees  of  the  said  intended  settlement :  NOW  THIS  IN- 
DENTUEE  WITNESSETH  as  follows  :— 

1.  The  said  A.  B.,  as  settlor,  hereby  assigns  unto  the  said 
C.  D.  and  E.  F.  (hereinafter  called  "  the  trustees  "),  All,  &o. 
{describe  the  setthr^s  share  intended  to  be  settled)  :  To  hold  the 

same  (subject  to  the  life  interest  therein  of  the  said )  unto 

the  trustees.  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  hereinafter  declared  and  contained. 

2.  The  trustees  shall,  &o.  {Trust  to  require  transfer  when 
shares  fall  into  possession,  and  to  invest  and  vary  investment, 
suprd,  p.  291.) 

3.  The  trustees  shall  pay  the  income  of  the  trust  funds  to 
the  said  A.  B.  during  his  life,  and  the  said  A.  B.  may  by  deed 
or  will  appoint  that  after  his  death  the  whole  or  any  part  of 
the  said  income  shall  be  paid  to  any  widow  whom  he  may 
leave,  during  her  life,  or  for  any  less  period. 

4.  After  the  death  of  the  said  A.  B.,  and  subject  to  any 
interest  appointed  to  a  widow  as  aforesaid,  the  trustees 
shall  stand  possessed  of  the  trust  funds.  In  trust  for  all  or 
any  one  or  more  of  the  issue  of  the  said  A.  B.  bom  in  his 
lifetime,  at  such  age  or  time,  ages  or  times,  in  such  shares,  if 
more  than  one,  and  in  such  manner  as  the  said  A.  B.  shall  by 
deed  or  will  appoint,  and  in  default  of  any  such  appointment, 
and  so  far  as  any  such  appointment  shall  not  extend.  In  trust 
for  all  the  children  (if  any)  of  the  said  A.  B.  who  being  a  son 
or  sons,  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  attain  that  age  or  marry,  in  equal 
shares,  and  if  there  shall  be  only  one  such  child,  then  the  whole 
to  go  to  such  one  child :  But  so  that  no  child  who  or  any  of 
whose  issue  shall  take  any  share  under  any  such  appointment 
as  aforesaid,  shall  take  any  share  in  the  unappointed  part  (if 
any)  of  the  trust  fimds  without  bringing  the  share  or  shares 
appointed  to  him  or  her,  or  to  his  or  her  issue  into  hotchpot, 
and  accounting  for  the  same  accordingly  :  And  if  there  shall  be 
no  issue  of  the  said  A.  B.  in  whom  the  trust  funds  shall  become 
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absolutely  vested  under  the  foregoing  trusts,  then  In  trust  for    voluktaby 
such  person  or  persons  being  a  brother  or  sister  or  brothers  or     ^"^^^^^J^^ 
sisters,  or  the  issue  of  a  brother  or  sister  or  brothers  or  sisters     b^qh^^b- 
of   the    said  A.  B.,  and  in  such  manner  as  the  said  A.  B.  ^-^*®"»  **^-» , 

,  ,  ,  ,         ^'  settlor  as  he 

shall  by  deed  or  will  appoint,  and  in  default  of  such  appoint-  shall  appoint, 
ment,  aivl  so  far  as  any  such  appointment  shall  not  extend,  In  af  appoint- 
TRUST  for  the  person  or  persons  who,  under  the  statutes  for  the  S|^*of*km. 
distribution  of  the  effects  of  intestates,  would  have  become  en- 
titled thereto  at  the  decease  of  the  said  A.  B.  if  he  had  died 
possessed  thereof  and  intestate. 

5,  6.  {Advancement  and  investment  clames,  suprdy  pp.  293,  294.) 

7.  The  power  of  appointing  new  trustees  conferred  by  statute 
shall  for  the  purposes  of  these  presents  be  vested  in  the  said 
A.  B.  during  his  life. 

8.  It  shall  be  lawful  for  the  said  A.  B.  at  any  time  or  times  Power  for 
hereafter,  with  the  consent  of  the  trustees,  by  any  deed  or  deeds  revoke  with 
under  the  hand  and  seals  of  the  said  A.  B.  and  of  the  trustees,  ^^'^.**^ 
to  revoke  all  or  any  of  the  trusts  declared  by  these  presents  of 

and  concerning  the  trust  funds  or  any  part  thereof,  and  to  de- 
clare any  new  or  other  trusts  of  or  concerning  the  same  :  And 
the  trustees  may  give  or  withhold  their  consent  to  any  such 
revocation  and  new  appointment  as  aforesaid  at  their  absolute 
discretion,  and  without  being  answerable  for  the  exercise  of  such 
discretion. 
In  witness,  &c. 


VOL.  II.  c  0 
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No.  XXXVII. 


APPOINTMENT 

UNDEB    POWEB 

TO  CHILDBEN. 


Bedte  settle- 
ment. 

Construction 
of  powers  of 
appointment 
amongst 
children. 


Appointment 
may  be  made 
to  trustee  for 
object; 


or,  by  direc- 
tion of  object, 
to  persons 
who  are  not 
objects. 


APPOINTMENT  hy  Parents  under  a  Power- m  their 
Marriage  Settlement  among  their  Children  equally ^ 
some  of  such  children  being  of  age,  and  some  under  age, 
with  Power  of  Revocation,  except  as  to  the  share  of  a 
Son  about  to  marry  {a), 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  and  C.  his  wife  (appointors),  SEND  GREETINa. 
Whereas,  by  an  indenture,  dated  the day  of ,  18 — , 

(a")  A  power  to  appoint  to  children  in  such  proportions  as  the  donee 
shall  direct,  is  effectually  exercised  by  an  appointment  of  a  limited 
interest  to  one,  and  of  the  corpus  of  the  fund  to  another.  Alexander  v, 
Alexander,  2  Ves.  sen.  640;  Bristowe  v.  Ward,  2  Ves.  336.  So  a  general 
power  to  appoint  a  fund  amongst  the  children  in  such  manner  as  the  donee 
shall  direct,  or  to  charge  real  estate  with  a  sum  for  portions  of  children, 
authorizes  an  appointment  to  trustees  in  trust  to  pay  the  income  or  rents 
to  a  daughter  for  her  separate  use.  Alexander  v.  Alexander,  uhi  supra  ; 
Maddison  v.  Andrew,  1  Ves.  sen.  59 ;  Eatcliffe  v.  Ilampson,  1  Jur.  N.  S. 
1104  ;  Thornton  v.  Bright,  2  My.  &  Cr.  230 ;  Dickinson  v,  Mort,  Ha.  178. 
But  if  there  is  a  restraint  on  anticipation,  and  the  daughter  was  unborn 
at  the  date  of  the  creation  of  the  power,  the  Court  will  reject  the  words 
creating  such  restraint  as  infringmg  the  rule  against  perpetuities,  and 
uphold  the  appointment  in  other  respects.  Fry  v.  Capper,  1  Kay,  170 ; 
Re  Teague's  Settlement,  L.  E.  10  Eq.  564;  In  re  Cunynghame*s  Settlement, 
i7>.  11  Eq.  324 ;  Buckton  v.  Hay,  11  Ch.  D.  645 ;  Herbert  v,  Webster,  15 
Ch.  D.  610. 

Under  the  ordinary  power  of  appointment  among  children,  an  appoint- 
ment may  be  made  to  such  uses  or  upon  such  trusts  as  a  child,  being  an 
object  of  the  power,  shall  by  deed  or  will  (and  if  the  child  was  bom  at  the 
time  of  the  creation  of  the  power,  but  not  otherwise,  as  such  child  shall 
by  will  alone)  appoint.  Jebb  v.  Tugwell,  7  De  G.  Mac.  &  Gor.  668; 
Phipson  V.  Turner,  9  Sim.  227 ;  Morgan  v.  Gronow,  L.  E.  16  Eq.  1. 

Again,  under  such  a  power  the  fund  may  be  appointed  to  trustees  in 
trust  for  the  objects  of  the  power  (Trollope  v,  Linton,  1  Sim.  &  St.  477) ; 
and  real  estate  may  be  appointed  to  trustees  upon  trust  to  sell  and  divide 
the  proceeds  among  the  objects.  Eoberts  v.  Dixall,  2  Eq.  Cas.  Abr.  668, 
pi.  19;  Lone  v.  Long,  6  Ves.  445;  Kenworthy  v.  Bate,  6  Ves.  793; 
Fowler  v.  Cohn,  21  Beav.  360 ;  Cowx  v,  Foster,  IJ.  &  H.  30. 

Again,  under  such  a  power  the  fund  may  by  the  direction  of  a  child, 
either  in  contemplation  of  or  subsequently  to  marriage,  be  appointed  in 
favour  of  his  or  her  issue,  or  to  the  trustees  of  his  or  her  settlement.  Such 
an  arrangement  is  regarded,  first,  as  an  appointment,  and  then  as  a  settle- 
ment by  the  object  of  the  power.  Thompson  v,  Simpson,  1  Dm.  &  War. 
459.  See  also  White  v.  St.  Barbe,  1  V.  &  JB.  399;  Sug.  Pow.  670;  Limbard 
V.  Grote,  1  My.  &  K.  1 ;  Morgan  v.  Gronow,  L.  E.  16  Eq.  1.  And  an 
appointment  of  this  kind  made  on  the  marriage  of  an  infant  daughter  by 
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and  made  between  the  said  A.  B.,  of  the  first  part,  the  said  APPonmcENT 
C.  B.  (then  0.  D.),  of  the  second  part,  and  E.  F.,  G.  H.  and  T^i^SST 
I.  K.,  of  the  third  part  (being  the  settlement  made  in  considera- 

the  direction  of  her  intended  husband  has  been  held  good.    Fitzroy  v, 
Duke  of  Richmond,  27  Beav.  190. 

In  Wright  v.  Ooff,  22  Beay.  207,  a  tenant  for  life  had  a  power  of  ap- 
pointing a  fund  amongst  her  children.  A  married  woman  was  the  only 
object  of  the  power,  and  an  arrangement  was  entered  into  between  the 
tenant  for  life  and  the  married  woman  and  her  husband,  whereby  the  fund 
was  appointed  to  her  and  then  re-settled,  giving  an  interest  to  her  children 
and  to  a  stranger.  The  husband  survived,  and  the  transaction  was  held 
to  be  binding  on  him. 

In  exercising  a  power  of  appointment  among  children  or  other  objects,  Ab  to  fraudu- 
it  must  be  borne  in  mind  that  the  substantial  motive  of  the  appointment  le^^t  exercise 
must  be  the  benefit  of  the  objects  of  the  jwwer,  and  that  an  appointment  ^^  powera. 
made  to  such  objects  with  a  view  not  to  their  exclusive  benefit,  but  for 
the  benefit  either  wholly  or  partially  of  the  donee  of  the  power,  or  any 
other  person,  is  void,  as  being  what  is  technically  called  a  fraud  on  the 
power. 

In  Hitchinbroke  v.  Seymour,  1  B.  C.  0.  395,  lands  were  settled  in  strict  Appointments 
settlement,  with  a  limitation  of  a  term  to  trustees,  to  raise  either  in  the  in  favour  of 
lifetime  of  the  tenant  for  life,  if  he  should  so  direct,  or  after  his  decease,  ^??^* 
portions  for  his  younger  children,  to  be  paid  at  such  time  as  the  tenant  for  ^ho  die  soon 
life  should  direct.     The  tenant  for  life  directed  the  trustees  to  raise  the  afterwards 
sum  for  an  only  daughter,  being  fourteen  years  of  age,  immediately.     The  how  far 
daughter  died  shortly  afterwards,  and  then  the  father  claimed  the  sum  as  good, 
her  administrator ;  but  the  Court  held  that  this  was  a  bad  execution  of  the 
power.     It  appears,  from  what  was  said  by  Lord  Eldon  in  Mao^ueen  v, 
Farquhar,  1 1  Ves.  479,  tiiat  the  father  knew  that  the  child  was  in  a  con- 
sumption, so  that  the  appointment  was  evidently  made  with  a  view  to  his 
own  benefit ;  and  this  must  be  considei*ed  as  the  true  ground  of  the  judg- 
ment, rather  than  that  given  in  Brown's  Report,  viz.,  that  "it  is  contrary 
to  the  nature  of  a  charge  for  children  to  have  it  raised  before  it  is 
wanted."    In  Fearon  v.  Desbrisay,  14  Beav.  635,  personal  estate  was  settled 
in  trust  for  A.  for  life,  and  after  his  decease  for  his  children,  at  such  ages, 
&c.  as  he  should  appoint,  and,  in  default  of  appointment,  for  the  children 
equally  at  twenty-one,  with  a  power  of  maintenance  and  a  gift  over  in 
case  no  child  should  become  absolutely  entitled.    A.,  having  a  child  eight 
months  old,  and  another  en  ventre  sa  mere^  ajjpointed  the  fund  to  all  his 
children  living  at  his  decease.     On6  of  the  children  survived  A.,  but  died 
an  infant,  and  it  was  held  that  the  appointment  was  good,  and  that  the 
fund  passed  to  the  child's  mother  as  administratrix.    It  will  be  seen  that 
in  this  case  the  donee  of  the  power  could  gain  no  personal  benefit  from  the 
mode  in  which  he  exercised  it,  and  there  was  no  evidence  to  show  that  the 
appointment  was  not  made  bond  fide.    In  Beere  v.  Hoffmister,  23  Beav. 
103,  a  joint  power  of  appointment  amongst  children  in  the  usual  form  was 
exercised  by  the  husband  and  wife  in  favour  of  an  only  daughter,  who 
was  four  years  old.     The  daughter  was  in  good  health  at  the  time  of  the 
appointment,  but  died  shortly  afterwards,  whereby  the  fund  passed  to  her 
fatner  as  her  administrator.     It  was  held  that  the  appointment  was  good ; 
but  in  giving  judgment  the  M.  R.  observed  that  if  the  father  could  have 
made  the  appointment  available  for  raising  money,  and  had  done  so,  it 
would  have  materially  altered  his  view  of  the  case.     On  the  other  hand,  in 
Wellesley  v.  Momington,  2  K.  &  J.  143,  an  appointment  was  made  to 
an  only  son,  who  was  then  in  a  state  of  disease  from  which  he  died  within 
a  year,  and  the  Court  held,  upon  all  the  circumstances  of  the  case  as  proved 
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AppoiNTicENT  tloii  of  tho  morriage  then  intended,  and  which  was  shortly 

TQCHiLDBEy.   afteiwards  solemnized,  between  the  said  A.  B.  and  the  said 

0.  D.),  it  was  agreed  and  declared  that  the  said  E.  F.,  Qc,  H., 


Appointment 
with  a  view  to 
benefit 
strangers. 


SuBpicion  not 
Bumcient  to 
invalidate 
appointment. 


by  the  evidence,  that  the  appointment  was  made  by  the  father  with  a  view 
to  benefit  himself,  and  was  therefore  void.  See  also  G-ee  v.  Gumey,  2 
Coll.  486 ;  Salmon  v.  Gibbs,  3  De  G.  &  Sm.  343. 

The  result  of  the  above  cases  seems  to  be,  that  an  appointment  to  a 
child,  however  young,  is  not  in  itself  necessarily  fraudulent,  though  the 
effect  may  be  to  give  the  whole  fund  to  the  donee  of  the  power  as  admi- 
nistrator ;  but  that  such  an  appointment  will  be  held  void  if  from  the 
facts  of  the  case,  as,  e.g.,  from  the  child  being  in  bad  health  at  the  time, 
and  likely  to  die  soon,  it  seems  to  the  Court  that  the  intention  of  the  ap- 
pointor was  to  benefit  himself,  and  not  the  appointee.  See  Ilenty  v.  Wrey, 
21  Ch.  D.  332. 

It  is  equally  a  fraud  on  the  power  if  the  appointment  is  made  with  a 
view  to  benefit  a  6ti*angor,  as,  for  instance,  upon  a  secret  understanding 
that  the  appointee  shall  re-assign  the  whole  or  part  of  the  fund  to  a 
stranger.  Daubeney  v.  Cockburn,  1  Mer.  626.  In  Birley  v.  Birley,  25 
Beav.  299,  an  appointment  was  made  to  two  children,  who,  a  year  after- 
wards, settled  the  appointed  fund  on  persons  who  were  not  objects  of  the 
power,  the  deed  containing  a  recital  that  when  the  appointment  was  made 
it  w£is  understood  that  the  appointees  should  consider  themselves  as  pos- 
sessed of  the  funds  upon  the  trust  expressed  in  the  settlement.  The 
appointment  was  hold  void.  So,  also,  in  a  case  where  the  donee  of  a  power 
to  appoint  amongst  children  executed  an  appointment  in  favour  of  two  of 
her  children,  and  such  appointment  was  made  on  a  previous  understanding 
that  they  should  re-settle  the  property  appointed,  firstly,  for  the  benefit  of 
themselves,  and  finally  for  persons  not  oojects  of  the  power,  the  appoint- 
ment was  held  to  be  bad.     Prior  v.  Prior,  10  Jur.  N.  S.  603. 

If  the  motive  or  object  of  the  appointment  is  to  benefit  a  stran^r,  it 
makes  no  difference  that  the  appointee  may  be  ignorant  of  such  motive  or 
object.  Thus,  where  a  married  woman,  having  a  power  of  appointment 
among  her  children,  appointed  the  fund  by  will  to  her  eldest  daughter,  in 
order  that  she  might  thereout  benefit  her  father  (the  testatrix's  husband), 
it  being  arranged  between  the  testatrix  and  her  husband  that  after  the 
death  of  the  former  the  latter  should  inform  the  appointee  of  the  object 
of  the  appointment,  leaving  it  in  her  discretion  to  carry  out  her  mother's 
wishes,  the  appointment  was  held  bad.  In  re  Marsden's  Trusts,  4  Drew. 
594. 

In  a  late  case,  certain  appointments  made  by  a  father  with  a  view  to 
prevent  the  marriage  contemplated  by  one  of  his  daughters,  and  of  which 
he  disapproved,  were  held  to  be  frauds  on  the  power,  and  void.  Topham 
V.  Duke  of  Portland,  1  DeG.  J.  &  S.  617 ;  11  H.  L.  C.  32;  L.  R.  5  C.  A.  40. 

But  a  mere  suspicion  that  the  appointor's  motive  was  to  benefit  himself 
or  others  is  not  sufficient  to  invalidate  the  appointment.  Thus,  in  M'Queen 
V,  Farquhar,  11  Yes.  467,  a  tenant  for  life  entered  into  a  contract  for  sale, 
but  finding  that  he  could  not  make  a  good  title  without  exercising  a  power 
reserved  to  him  of  appointing  the  estate  among  all  or  any  of  his  children, 
he  exercised  the  power  in  favour  of  his  eldest  son  in  fee.  Then  the  father 
and  mother  (who  were  entitled  respectively  to  life  estates),  as  well  as  the 
son,  conveyed  the  estate  to  the  purchaser  in  consideration  of  £8,000  paid 
to  the  father,  mother,  and  son;  it  was  held  that  the  power  was  well 
executed,  and  that  the  purchaser  must  take  the  title.  Lord  Eldon 
observed  there  was  nothing  to  show  that  the  son  was  not  to  receive  a  due 
proportion  of  the  money  when  the  contract  was  afterwards  executed  by 
the  deed.     See  also  Green  v.  Pulsford,  2  Beav.  70 ;  Crockforth  r.  Sutcliffe^ 
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and  I.  E.,  their  executors,  administrators,  and  assigns,  should  APPomTXENT 
stand  possessed  of  certain  trust  funds  therein  particularly  men-  to  ohildben. 
tioned,  Upon  the  trusts  therein  declared  concerning  the  same 

25  L.  J.  Oh.  313 ;  Hamilton  l\  Kirwan,  2  Jo.  &  Lat.  393 ;  Boach  v,  Trood, 
3  Ch.  D.  429. 

And  if  the  appointment  is  made  with  u  view  to  secure  a  benefit  to  all 
the  objects  of  the  power,  the  appointment  is  not  bad,  although  the  donee 
may  to  some  extent  participate  m  such  benefit ;  as  where  an  appointment 
was  made  to  one  of  the  objects,  and  the  appointor  and  appointee  then 
executed  a  deed  to  enable  building  leases  to  be  gi'anted,  there  being  no 
power  to  grant  building  leases  in  the  original  settlement,  and  subject 
thereto  the  property  was  re-limitcd  substantially  to  the  old  uses,  the 
appointment  was  held  valid.     In  re  Iluish's  Charity,  L.  R.  10  Eq.  5. 

Nor  does  it  render  an  appointment  bad  that  there  is  a  contemporaneous  Contempo- 
arrangement  with  the  appointees,  provided  that  their  substantial  interests  raneous 
in  the  property  are  not  thereby  diminished.     Tlierefore  where  a  tenant  arrangement, 
for  life,  with  a  power  of  selection  amongst  his  children,  had  received  of 
the  trustees  part  of  the  trust  moneys  in  breach  of  trust,  and  afterwards 
appointed  to  his  daughters,  in  exclusion  of  his  son,  this  money,  which 
had  been  advanced  to  him,  and  a  sum  of  £500,  and  contemporaneously 
with  the  appointment  the  daughters  exchanged  the  sums  so  appointed  for 
an  estate  of  the  father,  the  transaction  was  supported,  inasmuch  as  the 
estate  was  not  proved  to  be  of  less  value  than  the  amount  given  in 
exchange.    Askham  v.  Barker,  17  Beav.  37. 

In  a  case  where,  on  the  marriage  of  a  daughter  under  age,  the  father 
made  an  appointment  to  her,  and  by  the  settlement  the  appointed  money, 
and  also  a  lurther  sum  secured  by  the  father's  bond,  was  settled  on  the 
usual  trusts  for  the  daughter  and  her  husband,  and  the  is^e  of  the 
marriage,  with  an  ultimate  trust  in  default  of  issue  for  the  father,  the 
appointment  was  held  good,  on  the  ground  that  all  that  the  father  took 
was  the  husband's  marital  right,  the  daughter  not  being  bound.  A 
similar  appointment  and  settlement  in  the  case  of  another  daughter  who 
was  of  age  was  upheld  by  James,  V.-C,  on  the  ground  that  the  father 
gave  a  sufficient  consideration  for  the  reversionary  interest ;  but  the  Lord 
Chancellor  on  appeal  thought  the  transaction  of  doubtful  validity.  Cooper 
V.  Cooper,  L.  E.  8  Eq.  312 ;  6  C.  A.  203. 

Under  a  power  of  distribution  amongst  the  children,  the  appointment 
of  one  share  corruptly  does  not  invalidate  the  appointment  as  to  the 
remaining  shares.    Bowlej'  i\  Bowley,  Kay,  242. 

"Where  a  power  is  given  to  appoint  among  several  objects  in  such  shares  Exclusive 
as  the  donee  may  think  fit,  but  he  is  not  expressly  authorized  to  exclude  appointment 
any  one  of  the  objects,  it  was  neceseary  until  lately  to  give  some  share,  how-  "**?  ^^^  ^ 
ever  small,  to  every  object;  and  if  one  were  excluded  the  appointment  was 
bad.    But  by  the  Act  37  &  38  Vict.  c.  37,  it  is  enacted  that  no  appointment 
to  be  made  after  the  .passing  of  the  Act  of  any  propertv  among  several 
objects  shall  be  invalia  at  law  or  in  equity  on  the  ground  that  any  object 
of  such  power  has  been  altogether  excluded,  subject  to  a  proviso  that  the 
Act  shall  not  apply  where  there  is  an  express  provision  declaring  the 
amount  from  which  no  object  shall  be  excluded. 

Where  the  object  of  a  power  is  also  entitled  to  a  share  in  default  of  ap- 
pointment, an  assurance  of  his  share  before  any  appointment  is  made  does 
not  pass  a  share  acquired  by  him  under  a  subsequent  appointment. 
Sweetapple  v.  Horlock,  11  Ch.'D.  745. 

A  power  to  appoint  by  will  may  be  released  hy  deed;  and  a  covenant  by  Beloane  of 
the  donee  not  to  exercise  the  power  so  as  to  diminish  the  share  which  the  testamentary 
covenantee  would  take  in  default  of  appointment  is  a  release  pro  ianio,  and  power. 
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APPonmcENT  during  the  lives  of  the  said  A.  B.  and  0.  D.,  and  after  the 

TO  cmiDBKN.   decease  of  the  survivor  of  them  tiie  said  A.  B.  and  C.  D.,  In 

TRUST  for,  &c.  {set  out  fully  the  trust  for  issue  as  husband  and 

Appointment    tcife  should  jointly   appoint) :  And    whereas   the   said   I.  K. 

truBtee.  having  died,  L.  M.  of,  &o.,  was  by  an  indenture  dated  the 

day  of ,  18 — ,  indorsed  on  the  said  indenture  of  settlement, 

appointed  to  be  a  trustee  of  the  said  indenture  of  settlement  in 
the  place  of  the  said  I.  K.,  under  a  power  therein  contained  for 
i^-eaent  state    that  purpose  :  And  WHEREAS  the  investments  of  the  trust  funds 
comprised  in  the  said  indenture  of  settlement  have  been  from 
time  to  time  varied  under  a  power  therein  contained  for  that 
purpose,  and  the  settled  trust  funds  now  consist  of,  or  are  repre- 
sented by,  the  particulars  set  forth  in  the  schedule  hereunder 
That  there       written  I  And  WHEREAS  there  are  issue  now  living  of  the  said 
bU  chir^n,     A.  B.  and  C.  his  wife,  six  children,  namely :  N.  B.,  0.  B.,  P.  B., 
^th4^'     E.  B.,  S.  B.,  and  T.  B.,  of  whom  the  said  N.  B.,  0.  B.,  and 
underlie,  wid  P.  B.,  have  attained  the  age  of  twenty-one  years,  and  the  said 
marry.  E.  B.,  S.  B.,  and  T.  B.,  are  under  that  age,  and  the  said  N.  B.  is 

about  to  marry  X.  Y.,  of,  &c. :  And  whereas  the  said  A.  B.  and 
0.  his  wife  are  desirous  of  making  such  appointment  as  is  here- 
Witnewing      inafter  expressed  :    NOW  THESE  PEESENTS  WITNESS, 
^^'  ^  .  that  the  said  A.  B.  and  C.  his  wife,  in  exercise  of  the  power  for 

Parents  m  ,  ,  '     ,      ,  * 

exercise  of  this  purpose  given  to  them  by  the  said  indenture  of  settlement 

appokit  trust  as  afoicsaid,  and  of  all  other  powers  (if  any)  them  hereunto 

dec^^f^'  enabling,    hereby   appoint   that   the   trustees   or   trustee    for 

them)^toaU  *^®  ^^°^®  being  of  the  said  indenture  of  settlement  do   and 

their  chUdren  shall,  from  and  after  the  decease  of  the  survivor  of  them  the 

Shares  of  those  ^aid  A.  B.  and  C.  his  wife,  stand  possessed  of  all  the  trust  funds 

veT?**^^**^  and  property  subject  to  the  trusts  of  the  said  indenture  of  set- 

diately,  shares   tlcmcnt,  In  TRUST  foT  the  Said  N.  B.,  0.  B.,  P.  B.,  E.  B.,  S.  B., 

of  infant  sons 

good.    Davies  v,  Huguenin,  1  H.  &  M.  730 ;  Ck>ffin  v.  Cooper,  2  Dr.  &  Sm« 
365. 

If  a  donee  covenants  to  appoint  a  certain  sum  in  favour  of  one  of  the 

objects,  l^e  fact  ^at  it  becomes  thereby  hia  interest  to  comply  with  the 

covenant  does  not  render  void  a  subsequent  appointment  in  accordance 

with  the  covenant. 

Execution  of         Aa  infant  cannot  execute  a  power  over  real  estate,  except  a  power  simply 

powers  by         collateral  (Hearle  v,  Greenbank,  3  Atk.  695) ;  but,  as  regards  personalty, 

infants.  he  may  exercise,  otherwise  than  by  will,  a  power  in  gross,  i .  c. ,  a  power  over 

property  which  but  for  the  appointment  would  belong  to  some  other  person. 

It  follows  that  the  ordinary  power  of  appointment  among  children  contained 

in  the  marrii^  settlement  of  an  infant  may  be  exercised  by  her  during 

infancy.    Re  6'Angibau,  15  Ch.  D.  228  ;  Palmer  v.  Locke,  15  Ch.  D.  294. 
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and  T.  B.,  in  equal  shares,  the  shares  of  the  said  N.  B.,  0.  B.,  appodtcment 
and  P.  B.  to  be  vested  interests  in  them  immediately  upon  the  to  childeex. 
execution  of  these  presents,  and  the  shares  of  the  said  E.  B.  tovi^^tat 
and  S.  B.  to  be  vested  interests  in  them  respectively  upon  their  twen^-one, 

-IT       1  and  shares 

respectively  attaming  the  age  of  twenty-one  years,  and  the  share  of  infant 
of  the  said  T.  B.  to  be  a  vested  interest  in  her  upon  her  attain-  ye^t  twenty. 
ing  the  age  of  twenty-one  years  or  marrying  (which  shall  first  ^^^  °^" 
happen):  Provided  always,  that  if  any  or  either  of  them,  the  Accruer  ciauae 

in  cfl£6  of 

said  E.  B.,  S.  B.,  and  T.  B.,  shall  die  before  attaining  a  vested  death  of  any 
interest  in  his  or  her  share  of  the  said  trust  funds  and  property,  attJiii^^r 
then,  and  in  every  such  case,  as  well  the  original  share  of  him  vested  intereet. 
or  her  so  dying,  as  also  any  share  accruing  to  him  or  her  under 
this  clause,  shall  go  and  accrue  to  the  said  N.  B.,  0.  B.,  and  P.  B. 
and  the  other  or  others  of  them  the  said  E.  B.,  S.  B.,  and  T.  B., 
in  equal  shares  :  Provided  also,  and  it  is  hereby  declared,  that  Power  of 
it  shall  be  lawful  for  the  said  A.  B.  and  C.  his  wife,  at  any  time  deedL**^°^  ^ 
during  their  joint  lives,  or  for  the  survivor  of  them  during  his 
or  her  life,  by  any  deed  or  deeds  to  revoke  either  wholly  or  par- 
tially the  appointment  hereby  made,  except  that  if  the  marriage  Except  as  to 
now  intended  between  the  said  N.  B.  and  X.  T.  shall  be  about  to*^" 
solemnized  within  six  calendar  months  from  the  date  hereof,  ™*^'  ^ .  , 

'  marriage  takes 

this  power  of  revocation  shall  not  apply  to  the  share  of  the  said  place- 
N.  B.  hereunder. 
In  witness,  &c. 


The  Schedule  above  referred  to. 
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No.  xxxvm. 

yoncETo  NOTICE  to  Trustees  of  a  Settlement  of  an  Appoint- 

TB17STEES  OF  i-.  ^-^ 

APPOINTMENT.  MENT  of  PART  of  the  Trust  Funds. 

TO ,  the  trustees  of  an  indenture,  dated,  &o.,  and  made,  &o., 

(date  and  parties).  "We,  A.  B.,  of,  &o.,  and  C,  his  wife,  hereby 
give  you  notice  that  by  a  deed  dated,  &c.,  we  have  appointed  a 
share  in  the  trust  funds  settled  by  the  above-mentioned  settle- 
ment to  our  daughter in  contemplation  of  her  marriage 

with . 

As  WITNESS  our  hands  this day  of ,  18 — . 


No.  XXXIX. 

DiBEcnoN  TO  DIEECTION  by  Husband  and  Wife,  ichose  consent  is  made 

To^^^m  requisite  to  any  change  o/'Invkstment,  to  sell  out  Stock 

p^^™™^^^-  and  to  advance  the  produce  at  interest  on  Mortgage  of  a 

Beal  Estate. 

Direction  to      We,  A.  B.,  of,  &0.,  and  C.  his  wife,  hereby  request  that  under 

tlTUfltG68  to  Bfill 

out  stock  and    the  powcr  f or  this  purpose  given  to  you  by  an  indenture  dated 

m^^%n        the day  of (being  the  settlement  made  on  our  mar- 

mortgage.  riage),  you  will  forthwith  by  the  sale  of  a  competent  part  of  the 
sum  of  £1,000  2f  per  cent.  Consolidated  Stock,  now  standing  in 
your  names  as  trustees  of  the  said  indenture,  raise  the  sum  of 

£ sterling,  and  invest  the  same  on  mortgage  of  the  farm 

and  lands  called  the farm,  situate  in  the  parish  of ,  in 

the  county  of ,  belonging  to  E.  F.,  of,  &c.,  at  interest  after 

the  rate  of  £4  per  cent,  per  annum. 

As  WITNESS  our  hands  this day  of . 

A.  B.  and  0.  B.  {husband  and  wife). 
To  L.  M.  and  N.  0.  {trustees  of  settlement). 
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No.  XL. 

DIRECTION  by  Husband  and  Wifb  to  Trustees  to  make  dibbction  to 
immediate  payment  of  part  ^/"Daughter's  expectant  share  advance  pabt 
in  the  Trust  Moneys,  pursuant  to  a  Po^ver  of  Ad-  ®'  ^^^^^'^ 
vancement.  

We,  a.  B.,  of,  &o.,  and  C.  his  wife,  hereby  request  that,  under 
the  power  for  this  purpose  contained  in  a  certain  indenture, 
dated,  &o.,  and  made,  &o.  (being  the  settlement  made  on  our 

marriage),  you  will  forthwith  advance  and  pay  the  sum  of  £ 

out  of  the  trust  moneys  and  property  comprised  in  the  said  in- 

denture  of  settlement  unto  our  daughter ,  as  an  advancement 

for  her  benefit  in  the  prospect  of  the  marriage  now  intended  to 

be  shortly  solemnized  between  her  and . 

As  WITNESS  our  hands  this day  of . 


A.  B.  and  C.  B.  {husband  and  wife). 
To  E.  P.  and  G.  H.  {trustees). 


No.  XLI. 

NOTICE  by  Tenant /or  Life  to  the  Trustees  and  their  bytenaotpor 
Solicitor  of  Intention  to  make  a  Sale,  Exchange,    TEu^ra^oF 
Partition,  Lease,  or  Mortgage  of  Settled  Land 
under  the  Powers  of  the  Settled  Land  Act,  1882  (aj. 

To  C.  D.,  of,  Ac,  E.  F.,  of,  Ac,  and  I.  K.,  of,  &c.,  the  trustees 
for  the  purposes  of  the  Settled  Land  Act,  1882,  of  an  indenture 
of  settlement  dated,  &c.,  and  made,  &c.  {state  dute  and  parties). 


INTENTION  TO 
SELL,  ETC. 


Tl 


[a)  See  sect.  45. 

.ne  notice  must  be  sent  separately  to  each  of  the  trustees  in  a  registered 
letter  addressed  to  his  usual  or  last-known  place  of  abode  in  the  United 
Kingdom,  and  also  to  the  solicitor  of  the  trustees  if  known  to  the  tenant 
for  hfe,  addressed  to  his  place  of  business. 
.  A  notice  in  general  terms  is  sufficient.     See  47  &  48  Yict.  c.  18,  s.  5. 
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BY  TENANT  FOB 

LIFE  TO 

TBU6TEES  OF 

INTENTION  TO 

SELL,  ETC. 


Notice  of 
intention  to 
sell  specified 
lands 


or  to  sell 
generally. 


And  to  L.  M.,  the  solicitor  of  the  above-named  trustees,  whose 
place  of  business  is,  &c.  {state  place  of  business). 

I,  A.  B.,  of,  Ac,  being  tenant  for  life  under  the  above-men- 
tioned indenture,  hereby  give  you  notice  that  I  intend,  by  virtue 
of  the  power  for  this  purpose  vested  in  me  by  the  said  Act,  to 
sell  the  hereditaments  mentioned  in  the  schedule  hereto,  being 
part  of  the  hereditaments  settled  by  the  said  indenture  \pr  to 
sell  all  or  any  of  the  hereditaments  settled  by  the  said  indenture 
as  and  when  opportunities  arise]. 


or. 


To  exchange,  to  make  an  exchange  of  the  hereditaments  mentioned  in  the 
schedule  hereto,  being  part  of  the  hereditaments  settled  by  the 
said  indenture,  for  hereditaments  belonging  to  X.  Y.,  of,  &c., 
situate  in  the  same  parish,  [and  to  raise  the  money  (if  any) 
which  may  be  required  for  equality  of  exchange  by  a  mortgage 
of  all  or  some  of  the  hereditaments  to  be  received  in  exchange]. 


To  make 
partition. 


or. 


to  make  a  partition  of  the  undivided  moiety  settled  by  the 
said  indenture  of  and  in  all  the  hereditaments  therein  in  that 
behalf  mentioned  [or  of  and  in  the  hereditaments  mentioned  in 
the  schedule  hereto,  being  part  of  the  hereditaments  mentioned 
in  the  said  indenture],  with  the  owner  or  owners  of  the  other 
undivided  moiety  thereof  [and  to  raise  the  money  (if  any)  which 
may  be  required  for  equality  of  partition  by  a  mortgage  of  all  or 
some  of  the  hereditaments  to  be  acquired  under  such  partition]. 


To  make  a 
lease. 


0}\ 


to  make  a  lease  of  the  land  [or  messuage  and  land]  mentioned 
in  the  schedule  hereto,  being  part  of  the  hereditaments  settled 
by  the  said  indenture,  for  a  term  of  twenty-one  years  \pr  for  a 
term  not  exceeding years  for  building  purposes]. 


w\ 


To  make  leases  to  make  building,  mining,  and  other  leases  of  the  lands  and 
^^^     ^'        hereditaments  settled  by  the  said  indenture,  or  some  part  or 
parts  thereof  as  and  when  opportunities  arise. 

OVy 

To  make  sales,  to  make  sales,  exchanges,  and  leases  of  the  lands  and  heredita- 
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ments  settled  by  the  said  indenture,  or  some  part  or  parts  thereof,  by  tenant  fob 

J        r  _j.         'x*  •  LIFB  TO 

as  and  wnen  opportunities  anse.  tbubtees  of 

As  WITNESS  my  hand  this day  of y  18—.  "^^^^ 

exchanges, 

and  leases 

generally. 

The  Schedule  above  referred  to. 


No.  XLII. 


GENERAL  WAIVER  of  Notice  bij  Trustees  under  the 
Settled  Land  Act,  1884. 

In  the  matter  of  an  indenture  of  settlement  dated,  &o.,  and  made, 
&c.  {state  date  and  parties). 

To  A.  B.,  of,  &o.,  the  tenant  for  life  in  possession  of  the  here- 
ditaments settled  by  the  above-mentioned  indenture. 

"We,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &o.,  the 
trustees  of  the  above-mentioned  indenture  for  the  purposes  of  the 
Settled  Land  Act,  1882,  pursuant  to  the  power  for  this  purpose 
given  to  us  by  sect.  5  of  the  Settled  Land  Act,  1884,  hereby 
WAIVE  generally  the  notice  by  sect.  45  of  the  first-mentioned 
Act  required  to  be  given  to  us  and  our  solicitor  of  your  intention 
to  make  a  [sale,  exchange,  partition  or]  lease  under  the  powers 
of  that  Act. 

As  WITNESS  our  hands  this day  of y  18 — . 


WAIVEB  BT 

TBUSTEES  OF 

jjTATUTOBY 

NOTICE. 
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No.  xun. 

wAivEE  OP  WAIVER  hy  Trustees  of  Statutory  Notice  as  regards  a 

Particular  Sale. 


NOTICE  OP 
8ALE. 


In  the  matter,  &o. 

To  A.  B.,  &o. 

We,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  Ac.,  the 
trustees  of  the  ahove-mentioned  indenture  of  settlement  for  the 
purposes  of  the  Settled  Land  Act,  1882,  having  heen  informed 
that  you  have  entered  into  a  contract  with  X.  Y.,  of,  &c.,  for  the 
sale  to  him  of  the  hereditaments  mentioned  in  the  schedule  hereto 

for  the  sum  of  £ ,  hereby  waive  the  notice  of  intention  to 

make  that  sale  which,  under  sect.  45  of  the  above-mentioned  Act, 
you  ought  to  have  given  or  to  give  to  us  and  our  solicitor. 

As  witness  out  hands  this day  of ,  18 — . 


The  Schedule  above  referred  to. 
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No.  I. 
DEED    of  Separation    between    Husband    and   Wife,      deed  op 

"^  SEPARATION. 

Covenant   hy  Husband  to  permit  1m  Wife   to  live  

separate  ;  Covenants  bi/  the  Trustees  to  indemnify  the 
Husband  against  all  obligations  to  Maintain  his  Wife, 
or  to  answer  for  her  Debts  (a).  Provision  as  to  custody 
o/"  Children. 

THIS  INDENTURE,  made,  &o..  Between  A.  B.,  of,  &o.  Parties. 
{husband),  of  the  first  part,  C.  B.,  of,  &o.,  wife  of  the  said  A.  B., 
of  the  second  part,  and  E.  P.,  of,  &o.  {trustee),  of  the  third  part : 
Whereas  unhappy  differences  have  arisen   between  the  said  Recite  that 
A.  B.  and  C.  his  wife,  and  they  have  consequently  agreed  to  h^elr^n. 
live  separate  from  each  other  for  the  future,  and  to  enter  into 
such  arrangement  as  is  hereinafter  expressed  :  And  whereas  the 
said  A.  B.  and  C.  his  wife  have  two  children,  viz.,  L.  B.,  now  of 

(a)  It  ia  now  settled  that  on  agreement  by  husband  and  wife  to  live  Separation 
8ei)arate  is  not  illegal  as  contrary  to  public  policy,  and  it  has  been  decided  agreementmay 
in  several  cases  that  such  an  agreement,  if  founded  on  sufficient  considera-  v®  ^to**^1a  *"  * 
tion,  may  be  pleaded  by  way  of  defence  to  a  suit  by  either  party  for  the  for  restitution 
restitution  of  conjugal  rights.     Hunt  v.  Hunt,  4  D.  F.  &  J.  221 ;  Marshall  of  conjugal 
v.  Marshall,  5  P.  D.  19;  Besant  v.  Wood,  12  0.  D.  605.     But  see  the  rights, 
observations  of  Selbome,  L.  0.  on  Hunt  v.  Hunt  in  Cahill  v,  Cahill,  8 
H.  L.  420. 

The  compromise  of  a  matrimonial  suit,  or  the  abandonment  of  threatened  CompromiBe  of 
proceedings  where  circumstances  exist  which  would  be  a  ground  for  such  *  matrimonial 
proceedings,  is  a  sufficient  consideration  for  a  separation  agreement,  and  ??j^?5  °  j 
for  any  stipulations  as  to  money  or  property  which  either  party  may,  as  proceedings  a 

Srt  of  the  same  arrangement,  make  in  favour  of  the  other.     McGregor  v,  sufficient  con- 
cOregor,  21  Q.  B.  D.  424  ;  Cahill  v.  Cahill,  8  H.  L.  429.  sideration. 

If  the  separation  arises  from  a  mere  disinclination  by  the  parties  to  live  Covenant  by 
together,  there  being  no  misconduct  or  alleged  misconduct  such  as  would  wife  if  she  has 
be  a  ground  for  legal  proceedings,  some  other  consideration  must  be  sought  separate  pre- 
fer in  order  to  support  the  deed.    If  the  wife  has  separate  proi)erty,  a  P.®^  *  "^^" 
covenant  by  her  to  indemnify  the  husband  against  her  debts  would  fee  a  ^dera^on  for 
sufficient  consideration  for  a  covenant  by  the  husband  to  make  her  an  covenant  by 
allowance,  or  giving  her  any  other  benefit.     But  if  she  has  no  separate  husband, 
property  her  contract  would  be  inoperative,  and  the  intervention  of  a  if  wife  has  no 
trustee  to  covenant  on  her  behalf  would  be  necessary.     Stevens  v,  Olive,  separate  pro- 
2  B.  C.  C.  90 ;  Worral  v.  Jacob,  3  Mer.  226  ;  Walrond  v.  Walrond,  Johns,  perty»  trustee 
18 ;  Re  Shakespear,  30  C.  D.  169.  mustcovenant. 
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DEED  OF 
SEPAEATION. 


Covenant  by 
husband  that 
his  wife  may 
live  separate, 


that  he  wHl 
not  molest  her. 

To  pay  an 
annuity  to 
trustee  for 
wife  duriD^ 
joint  lives  if 
separation  so 
long  con- 
tinues ; 


but  to  cease  if 
marriage  is 
dissolved. 


That  all  pro- 
perty of  wife 
shall  be  for 
her  separate 
use. 


the  age  of years,  and  M.  B.,  now  of  the  age  of years : 

NOW  THIS  INDENTUEE  WITNESSETH,  that  in  pur- 
suance  of  the  said  agreement,  and  in  consideration  of  the  pre- 
mises, and  of  the  covenants  hereinafter  contained  on  the  part  of 
the  said  C.  B.  and  E.  F.,  the  said  A.  B.  herehy  covenants  with 
the  said  C  B.,  and  also  hy  way  of  separate  covenant  with  the 
said  E.  F.  as  her  trustee,  that  the  said  C.  B.  shall  and  may  at 
all  times  hereafter,  notwithstanding  her  coverture,  live  separate 
and  apart  from  the  said  A.  B.,  as  if  she  were  a  fenie  sole,  and 
shall  henceforth  he  freed  from  the  control  and  authority  of  the 
said  A.  B.,  and  shall  reside  in  such  place  or  places  and  in  such 
manner  as  she  shall  think  fit,  and  that  the  said  A.  B.  will  not 
at  any  time  hereafter  require  her  to  live  with  him,  or  institute 
any  legal  proceedings  or  take  any  other  steps  whatsoever  for 
that  purpose,  and  will  not  in  anywise  molest  or  interfere  with 
the  said  C.  B.  in  her  manner  of  living  or  otherwise  :  Anu  also 
that  he  the  said  A.  B.  will,  during  the  joint  lives  of  himself 
and  the  said  C.  B.,  if  they  shall  so  long  live  separate  from  each 

other  («),  pay  to  the  said  E.  F.  the  annual  sum  of  £ in 

trust  for  the  said  C.  B.  for  her  sole  and  separate  use,  and  so  that 
she  shall  not  have  power  to  dispose  thereof  in  the  way  of  antici- 
pation, the  said  annual  sum  to  be  paid  hy  equal  half-yearly 

payments  on  the day  of  ,  and  the day  of 

in  every  year,  the  first  thereof  to  be  made  on  the  — - 


Provision 
made  for  wife 
by  separation 
deed  liable  to 
be  altered  by 
Court  in  the 
event  of  a 
divorce. 


- —  day  of 

next :    But  so  nevertheless  that  the  said  annual  sum 

shall  cease  if  the  marriage  between  the  said  A.  B.  and 
C.  B.  shall  at  any  time  hereafter  be  dissolved  by  a  court 
of  competent  jurisdiction  (6)  :  And  also  that  all  property 
(if  any)  now  belonging  to  the  said  C.  B.  for  any  estate 
or   interest,    whether    in   possession,   reversion,  or   otherwise, 

(a)  There  are  cases  in  which  it  would  be  prudent  on  the  part  of  the 
husband  to  stipulate  that  the  payment  shall  continue  so  long  only  as  the 
wife  remains  chaste.  In  such  case  the  words  "  and  the  said  C.  B.  shall 
continue  to  lead  a  chafite  life  "  should  be  introduced  here.  Such  a 
condition  could  not  be  insisted  on  in  the  absence  of  an  express  stipulation. 
See  Hart  v.  Hart,  18  Ch.  D.  670 ;  Bradley  v,  Bradley,  7  F.  D.  237. 

(6)  In  the  absence  of  this  proviso,  the  Court  would  have  power,  after  a 
decree  for  dissolution  of  the  marriage,  to  relieve  the  husband  either  wholly 
or  partially  from  the  covenant  under  22  &  23  Vict.  c.  61,  s.  5.  See 
Worsley  v.  Worsley,  L.  E.  1  P.  &  M.  648;  Bullock  v.  Bullock,  2  ib.  389  ; 
Jump  V.  Jump,  8  P.  D.  159.  If  the  annual  sum  is  made  payable  so 
long  only  as  the  wife  remains  chaste,  this  proviso  will  be  omitted  as 
unnecessary. 
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sliall  belong  to  her  for  her  sole  and  separate  use  {c) :  And  that      deed  of 

if  the  said  C.  B.  shall  die  in  the  lifetime  of  the  said  A.  B. ^^"^^' 

all   property   (if  any)  of  the  said  C.  B.,  which  but  for  this 

covenant  would  on  her  death  go  and  belong  to  the  said  A.  B. 

in   his  marital  right,  or  as  her  administrator,  or  as  tenant 

by  the  curtesy,  shall  go  to  the  person  or  persons  and  in 

the  manner  to  whom  and  which  the  same  would  have  gone 

if  the  said  A.  B.  had  died  in  her  lifetime.     AND  THIS  Second 

INDENTUEE    ALSO    WITNESSETH    that,    in    further  ^."^^ 

pursuance  of  the  said  agreement,  and  in  consideration  of  the  Covenaiits 

■■'  ,  ,  °  ,  by  trustees 

premises,  the  said  C.  B.  and  also  the  said  E.  F.  as  her  surety  to-mdemnify 
hereby  jointly    and  severally  covenant  with  the  said  A.  B.  against  debts 
that  they,  the  said  C.  B.  and  E.  F.,  will  at  all  times  hereafter,  **^^^®J 
during  the  continuance  of  the  said  separation,  keep  indemnified 
the  said  A.  B.  from  and  against  all  debts  and  liabilities  here- 
after to  be  contracted  or  incurred  by  the  said  C.  B.,  whether  for 
her  wearing  apparel,  maintenance,  support,  or  otherwise,  and 
from  and  against  all  claims  and  demands  for  or  on  account  of 
the  same :  And  further,  that  the  said  C.  B.,  or  any  person  on  and  that  wife 
her  behalf,  shall  not  nor  will  at  any  time  hereafter  commence  or  any  action, 
prosecute  any  action  or  other  proceeding  for  compelling  the  said  peTiJng^himto 
A.  B.  to  cohabit  with  her  the  said  C.  B.  or  to  allow  her  any  sapporther. 
support,  maintenance,  or  alimony  (except  the  said  annual  sum 
hereinbefore  covenanted  to  be  paid  to  her)  {d),  and  shall  not 
nor  will  molest  {e)  the  said  A.  B.  in  any  manner :  And  it  is  Agreement  as 
HEREBY  AGREED,  that  the  Said  A.  B.  shall  have  the  custody  of  children, 
the  said  L.  B.,  and  the  said  C.  B.  shall  have  the  custody  of  the 
said  M.  B.,  and  that  the  said  A.  B.  shall  have  access  to  the  said 
M.  B.,  and  the  said  C.  B.  shall  have  access  to  the  said  L.  B. 
imder  such  arrangements  as  shall  from  time  to  time  be  made 
between  them  for  that  purpose,  or  if  they  shall  be  unable  to 
agree,  then  imder  such  arrangements  as  shall  be  made  by  the 
said  E.  F.  (/). 
In  witness,  &o. 

^  Wife's  cove* 

(c)  The  clause  in  the  text  will  be  unnecessary  if  the  marriage  took  place  nant  to  accept 

since  the  31st  Decomber,  1882.  allowance  for 

{d)  This  covenant  is  binding  on  thd  wife,  although  there  may  be  after-  alimony  bind- 

wards  a  decree  for  judicial  separation  on  account  of  the  husband's  adultery.  "^^  °^k  a'^'  j 

Gandy  v.  Gandy,  7  P.  D.  169.   But  if  there  is  a  dissolution  of  the  marriaee,  S^Jli^uent 

the  Court  can  vary  the  deed,  and  order  a  larger  sum  for  alimony,  under  judici^dsepa- 

22  &  23  Vict.  c.  61,  s.  5.     Morrall  v,  Morrall,  6  P.  D.  98.  '  ration. 

(e)  As  towhatis  molestation,  seeFearon  v,  Earlof  Ayle8ford,12Q.  B.  D.  539.  who  is  entitled 

(/)  The  father  has  at  common  law  the  right  to  the  custody  of  all  his  to  the  custody 
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DEED  OF 
SEPABATIOIT. 


Parties. 


Recite  agree- 
ment for 
separation. 


Settlement  on 
marriage. 


No.  II. 

DEED  of  Separation  bettceen  Husband  and  Wife.     {An- 
other form  tvliere  there  is  no  trustee,) 

THIS  INDENTUEE,  made  the day  of ,  18-,  Be- 

TWEEN  A.  B.,  of,  &0.  {husband)  y  of  the  one  part,  and  C.  B.,  the  wife 
of  the  said  A.  B.,  of  the  other  part :  Whkreas  unhappy  differ- 
ences have  arisen  hetween  the  said  A.  B.  and  C.  B.,  and  they  have 
agreed  to  live  separate  from  each  other  in  future,  and  to  enter 
into  such  arrangement  as  is  hereinafter  expressed:  And  whereas 

by  an  indenture  of  settlement  dated  the day  of ,  18 — , 

and  made  previously  to  the  marriage  of  the  said  A.  B.  and 
C.  B.,  between,  &c.  {state parties),  of  which  indenture  E.  F.  and 
G.  H.  are  the  present  trustees,  divers  moneys  and  property 
(therein  called  "the  husband's  trust  funds"  and  "the  wife's 
trust  funds"  respectively),  were  settled  by  and  on  the  part  of 
the  said  A.  B.  and  C.  B.  respectively  upon  trusts  under  which 
the  income  of  the  husband's  tnist  funds  is  payable  to  the  said 
A.  B.,  and  the  income  of  the  wife's  trust  funds  is  payable  to  the 
said  C.  B.  for  her  separate  use  without  power  of  anticipation 
during  the  joint  lives  of  the  said  A.  B.  and  C.  B.,  and  the 
income  of  all  the  said  trust  funds  is  payable  after  the  decease  of 
either  of  them  to  the  survivor  of  them  during  his  or  her  life : 
And  whereas  there  has  been  no  issue  of  the  said  marriage: 
NOW  THIS  INDENTURE  WITNESSETH,  that  in  conside- 
ration  of  the  premises.  It  is  hereby  agreed  and  declared 
between  and  by  the  parties  hereto  as  follows : — 

of  the  chfldren  children.  But  by  the  stat.  2  &  3  Vict.  c.  54,  power  -was  given  to  the  Court 
after  the  sepa-  of  Chancery  to  order  an  infant  under  the  age  of  seven  years  to  be  delivered 
ration  of  the  j^^  ^-^^  custody  of  his  mother.  By  a  recent  Act  (36  Vict.  c.  12)  the  power 
^^^^^  '  of  the  Court  is  extended  to  the  age  of  sixteen  years,  and  the  Court  has  also 

?ower  to  make  regulations  as  to  the  access  of  tne  father  or  other  guardian, 
'he  Act  also  provides  that  no  agreement  contained  in  any  separation  deed 
made  between  the  father  and  mother  of  an  infant  shall  l>e  held  invalid  by 
reason  only  of  its  providing  that  the  father  shall  §;ive  up  the  custody  or 
control  of  the  infant  to  the  mother,  but  with  a  proviso  that  no  Court  snail 
enforce  such  agreement  if  it  will  not  be  for  the  benefit  of  the  infant  to 
give  effect  thereto.  As  to  the  principles  which  guide  the  Court  in  cases 
under  the  Act,  see  In  re  Taylor,  4  CD.  157 ;  He  Besant,  11  CD.  508. 
Before  the  Act,  an  agreement  that  the  wife  should  have  the  custody  of  the 
children  had  been  held  void.  Vansittart  v.  Vansittart,  4  K.  &  J.  62 ; 
Walrond  v,  Walrond,  Johns.  18. 


That  there 
has  been  no 
issue. 

Witnessing 
part. 


parents. 
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1.  The  parties  hereto  will  henceforth  Kve  separate  from  each      deed  op 


8EPA12ATION. 


other,  and  neither  of  them  will  take  proceedings  against  the 

other  for  restitution  of  conjugal  rights,  or  molest,  or  annoy,  or  separate. 

interfere  with  the  other  in  any  manner  whatsoever. 

2.  The  yearly  sum  of  £ ,  part  of  the  income  of  the  hus-  Wife  to  have 

vearlv  smxi 

band's  trust  funds  settled  by  the  said  indenture  of  settlement,  out  of  income 
shall  be  paid  to  the  said  C.  B.  for  her  sole  and  separate  use,  ^ttied  trust" 
without  power  of  anticipation,  during  the  joint  lives  of  the  said  '^'^^• 
A.  B.  and  C.  B.,  if  they  shall  so  long  live  separate  from  each 
other  [and  she  shall  continue  to  lead  a  chaste  life]  by  equal 

half-yearly  payments  on  the day  of ,  and  the day 

of in  every  year,  the  first  payment  to  be  made  on  the 

day  of next :  And  the  said  A.  B.  hereby  assigns  the  said 

yearly  sum  to  the  said  C.  B.,  and  directs  the  trustees  of  the  said 
indenture  of  settlement  to  pay  the  same  to  her  accordingly. 

3.  All  property  (if  any)  now  belonging  to  the  said  0.  B.,  Aiii)roperty 
for  any  estate  or  interest,  whether  in  possession,  reversion,  or  forhersepa^ 
otherwise,  shall  belong  to  her  for  her  separate  use  (b).  ™*®  '^• 


4.  The  said  C.  B.  will  pay  her  own  debts,  and  keep  the  said  wife  to  pa 
A.  B.  indemnified  therefrom,  and  if  the  said  C.  B.  shall  make  ^^^'''^''^^ 


7 

»bt8. 


default  in  observing  this  covenant,  all  moneys  which  shall  be 
paid  by  the  said  A.  B.  in  respect  of  any  debt  or  liability  of 
the  said  C.  B.  shall  be  refunded  to  him  out  of  the  yearly  sum 
payable  to  the  said  C.  B.  \mder  Article  2. 

[5.  The  petition  presented  to  the  High  Court  of  Justice  (Pro-  Proceedings 

bate  Division),  by  the  said ,  shall  be  withdrawn,  and  all  costs  court  tobe 

incurred  in  relation  thereto  shall  be  paid  by  the  said  A.  B. :  ^^Jher^^ro- 
And  no  new  or  other  proceedings  shall  be  taken  by  either  party  ceedings  taken 
in  the  said  Court  on  account  of  any  alleged  misconduct  of  either  past  mis- 
party  before  the  date  of  these  presents.] 

In  witness,  &c. 

{h)  This  clause  will  be  omitted  if  the  marriage  has  taken  place  since  the 
31st  December,  1882. 
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DiviBion  of 
•ubject. 


Defimtion  of 
"  charity." 

Includes  all 
objects  recog- 
nized as 
charitable  by 
43  Eliz.  c.  4 ; 

viz.,  relief  of 
the  poor, 
advancement 
of  learning  or 
the  Christian 
religion,  or 
any  other     , 
useful  public 
purpose. 


Statutes  of 
Mortmain. 


The  next  precedents  in  this  work  being  of  deeds 
relating  to  charities,  it  is  proposed  in  this  Dissertation 
to  consider  (1)  the  restrictions  imposed  by  law  on 
dispositions  of  land  for  charitable  purposes,  and  (2)  the 
powers  and  duties  of  trustees  as  regards  the  manage- 
ment of  charity  property. 

Charity,  in  the  legal  sense  of  the  term,  includes  all 
those  objects  or  purposes  which  are  enumerated  as 
cliaritable  in  the  preamble  of  the  Statute  43  Eliz. 
c.  4(a),  or  included  within  the  purview  of  that  pre- 
amble. In  accordance  with  this  definition,  every  dis- 
position is  charitable  which  has  for  its  object  (1)  the 
relief  of  tlie  indigent;  (2)  the  advancement  of  learning; 
(fS)  the  maintenance  or  propagation  of  the  Christian 
religion,  whether  according  to  the  doctrines  and  rites 
of  the  Church  of  England,  or  those  of  the  Church  of 
Rome,  or  of  any  sect  or  body  of  Protestant  non- 
conformists (J) ;  or  (4)  the  promotion  of  any  other 
useful  public  purpose  (c). 

Divers  ancient  statutes,  called  the  Statutes  of  Mort- 
main, prohibited  alienations  of  land  to  corporate  bodies 


(a)  This  Act  is  repealed,  except 
as  regards  the  preamble,  by  the 
Mortmain  and  Charitable  Uses  Act, 
1888. 

{bj  Bv  9  &  10  Vict.  c.  59,  it  is 
provided  that  her  Majesty's  subjects 
professing  the  Jewish  religion  in 
respect  to  their  schools,  places  for 
rehgious  worship,  education,  and 
charitable  purposes,  and  the  pro- 
perty held  therewith,  shall  be  sub- 
ject   to   the    same    laws    as   her 


Majesty's  Protestant  subjects  dis- 
senting from  the  Church  of  England 
are  subject  to.  It  would  appear, 
therefore,  that  gifts  for  the  mainte- 
nance of  Jewish  places  of  worship  or 
the  Jewish  religion  would  now  be 
good  charitable  gifts. 

(c)  A  legacy  to  the  Boyal  Geo- 
graphical Society  is  a  good  charit- 
able bequest.  Beaumont  v.  Oliyeira, 
L.  B.  6  Eq.  534. 
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without  a  licence  from  the  Crown,  under  pain  of 
forfeiture.  Dispositions  of  land  to  unincorporate  per- 
sons in  trust  for  charitable  purposes  were  not  within 
those  statutes,  but  were  subjected  to  restrictions  by  the 
Act  9  Geo.  2,  c.  36.     The   Mortmain   and  Charitable  ^  Geo.  2,  c.  36. 

Uses  Act,  1888  (t/)  (which  came  into  operation  on  the  oCSSIwe"''* 
13th  August,  1888),  repeals  the  Statutes  of  Mortmain  Uses  Act,  1888. 
and  also  the  Act  9  Geo.  2,  c.  36,  and  the  Acts  amending 
it,  but  the  provisions  of  the  new  Act  are  substantially 
the  same  as  those  of  the  repealed  Acts. 

Part  I.  of  the  Act  of  1888  provides  that  land  shall  ^^^^^'^ 
not  be  assured  to  or  for  the  benefit  of,  or  acquired  by  prohibited, 
or  on  behalf  of,  any  corporation  in  mortmain  otherwise  u!^?e  fem 
than  under  the  authority  of  a  licence  from  the  Crown  ^^^^  ^ 
or  of  a  statute  for  the  time  being  in  force,  and  that  if  statute. 
any  land  is  assured  otherwise  than  as  aforesaid,  the 
same  shall  be  forfeited  to  the  Crown,  subject  to  certain 
reservations  in   favour   of  a  mesne  lord.      And   her 
Majesty  is  expressly  empowered  to  grant  licences  to 
assure  and  acquire  lands  in  mortmain  (e). 

Part  II.  of  the  Act  of   1888  relates  to  charitable 
uses,  and  is  as  follows  : — 

Sect.  4. — (1.)  Subject  to  the  savings  and  exceptions  contained  ^*^?^^**?Jl®. 
in  this  Act,  every  assurance  of  land  (/)  to  or  for  the  benefit  aasurancee 
of  any  charitable  uses,  and  every  assurance  of  personal  ^Jeto 
estate  to  be  laid  out  in  the  purchase  of  land  to  or  for  the  ^^^^ta^^e 


benefit  of  any  charitable  uses,  shall  be  made  in  accordance 
with  the  requirements  of  this  Act,  and  unless  so  made 
shall  be  void. 

(2.)  The  assurance  must  be  made  to  take  effect  in  posses- 
sion for  the  charitable  uses  to  or  for  the  benefit  of  which  it 
is  made  immediately  from  the  making  thereof. 

(3.)  The  assurance  must,  except  as  provided  by  this  section, 


uses. 


[d)  51  Vict.  c.  42. 

[e)  Sects.  1,  2,  3. 
/)  The  term  ** assurance"  in- 
cludes a  gift,  conveyance,  appoint- 
ment, lease,  transfer,  settlement, 
mortgage,  charge,  incumbrance, 
devise,  bequest,  and  every  other 
assurance  by  deed,  will,  or  other 


instrument.  ' '  Land ' '  includes  tene- 
ments and  hereditaments,  corporeal 
or  incorporeal,  of  whatsoever  tenure, 
and  any  estate  and  interest  in  land. 
As  to  what  is  an  interest  in  land, 
see  Dissertation  on  Wills,  **  Gifts 
to  Charities." 
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be  without  any  power  of  revocation,  reservation,  condition, 
or  provision  for  the  benefit  of  the  assuror  or  of  any  person 
claiming  under  him. 
(4.)  Provided  that  the  assurance,  or  any  instrument  forming 
part  of  the  same  transaction,  may  contain  all  -or  any  of  the 
following  provisions,  so,  however,  that  they  reserve  the 
same  benefits  to  persons  claiming  under  the  assuror  as  to 
the  assuror  himself ;  namely, 

(i)  The  grant  or  reservation  of  a  peppercorn  or  other 
nominal  rent ; 

(ii)    The  grant  or  reservation  of  mines  or  minerals ; 

(iii)  The  grant  or  reservation  of  any  easement ; 

(iv)  Covenants  or  provisions  as  to  the  erection,  repair, 
position,  or  description  of  buildings,  the  formation  or  repair 
of  streets  or  roads,  drainage  or  nuisances,  and  covenants  or 
provisions  of  the  like  nature  for  the  use  and  enjoyment  as 
well  of  the  land  comprised  in  the  assurance  as  of  any  other 
adjacent  or  neighbouring  land ; 

(v)  A  right  of  entry  on  nonpayment  of  any  such  rent 
or  on  breach  of  any  such  covenant  or  provision  ; 

(vi)  Any  stipulations  of  the  like  nature  for  the  benefit 
of  the  assuror  or  of  any  person  claiming  under  him. 
(5.)  If  the  assurance  is  made  in  good  faith  on  a  sale  for  full 
and  valuable    consideration  (g),  that    consideration    may 
consist  wholly  or  partly  of  a  rent,  rentcharge,  or  other 
annual  payment  reserved  or  made  payable  to  the  vendor,  or 
any  other  person,  with  or  without  a  right  of  re-entry  for 
nonpayment  thereof. 
(6.)  If  the  assurance  is  of  land,  not  being  land  of  copyhold 
or  customary  tenure,  or  is  of  personal  estate,  not  being 
stock  in  the  public  fimds,  it  must  be  made  by  deed  executed 
in  the  presence  of  at  least  two  witnesses. 
(7.)  If  the  assurance  is  of  land,  or  of  personal  estate,  not 
being  stock  in  the  public  funds,  then,  unless  it  is  made  in 

(g)  '*Full    and    valuable    con-  other  annual  payment  in  perpetuity, 

Bideration "  includes  such  a  con-  or  for  anjr  term  of  years  or  other 

sideration  either  actually  paid  upon  period,  with  or  without  a  right  of 

or  before  the  making  of  the  as-  re-entry  for  non-payment  thereof, 

surance,  or  reserved  ormade  payable  or  partly  paid  and  partly  reserved 

to  the  vendor  or  any  other  pei'son  as  aforesaid.    Sect.  10. 
by  way  of  rent,  rent-charge,   or 
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good  faith  for  full  and  valuable  oonsideration,  it  must  be 
made  at  least  twelve  months  before  the  death  of  the  assuror, 
including  in  those  twelve  months  the  days  of  the  making 
of  the  assurance  and  of  the  death. 

(8.)  If  the  assurance  is  of  stock  in  the  public  funds,  then, 
unless  it  is  made  in  good  faith  for  full  and  valuable  con- 
sideration, it  must  be  made  by  transfer  thereof  in  the 
public  books  kept  for  the  transfer  of  stock  at  least  six 
months  before  the  death  of  the  assuror,  including  in  those 
six  months  the  days  of  tlie  transfer  and  of  the  death. 

(9.)  If  the  assurance  is  of  land,  or  of  personal  estate  other 
than  stock  in  the  public  funds,  it  must,  within  six  months 
after  the  execution  thereof,  be  enrolled  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature,  unless  in  the  case  of 
an  assurance  of  land  to  or  for  the  benefit  of  charitable  uses 
those  uses  are  declared  by  a  separate  instrument,  in  which 
case  that  separate  instrument  must  be  so  enrolled  within 
six  months  after  the  making  of  the  assurance  of  the  land. 

Wliere  there  has  been  an  omission  to  enrol  a  deed  OmiBsion  t» 
within  the  proper  time,  the  omission  may  be  remedied  ^J^^^^ 
in  certain  cases  (c?). 

At  the  time  oi  the  passing  of  the  Act  of  1888,  divers  Particular 
statutory  enactments  were  in  lorce  whereby  particular  or  gifts  for 
charitable   corporations  were  enabled   to   hold   lands  pu^s^were 
either    generally    or    to   a   limited   extent,   notwith-  ^"t™^*^^^ 
standing  the  Statutes  of  Mortmain,  or  whereby  gifts  operation  of 
to  particular  charities  or  in  tnist  for  particular  charit-  ^    ^'  ^'  ^'  ^^' 
able  purposes  were  exempted  either  wholly  or  partially 
from  the  restrictions   imposed  by  the  Act  9  Geo.  2, 
c.  36.     All  these  exemptions  are  re-enacted  in  effect 
by  Part  III.  of  the  new  Act,  which  is  as  follows : — 

Sect.  6.— (1.)  Parts  One  and  Two  of  this  Act  shall  not  apply  AssuranccB  f or 
to  an  assurance  by  deed  of  land  of  any  quantity  or  to  an  eiemente]^  * 
assurance  by  will  of  land  of  the  quantity  hereinafter  men-  ^^l*  °' 
tioned  for  the  purposes  only  of  a  public  park,  a  school-  nnueum. 
house  for  an  elementary  school,  a  public  museum,  or  an 
assurance  by  will  of  personal  estate  to  be  applied  in  or 

{d)  Sect.  5. 
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towards  the  purohafie  of  land  for  all  (Jr  any  of  the  same 
purposes  only : 

(2.)  Provided  that  a  will  containing  such  an  assurance,  and  a 
deed  containing  such  an  assurance  and  made  otherwise  than 
in  good  faith  for  full  and  valuable  consideration,  must  be 
executed  not  less  than  twelve  months  before  the  death  of 
the  assuror,  or  be  a  reproduction  in  substance  of  a  devise 
made  in  a  previous  will  in  force  at  the  time  of  such  repro- 
duction, and  which  was  executed  not  less  than  twelve 
months  before  the  death  of  the  assuror,  and  must  be  enrolled 
in  the  books  of  the  Charity  Commissioners  within  six 
months  after  the  death  of  the  testator,  or  in  case  of  a  deed 
the  execution  of  the  deed. 

(3.)  The  quantity  of  land  which  may  be  assured  by  will  under 
this  section  shall  be  any  quantity  not  exceeding  twenty 
acres  for  any  one  public  park,  and  not  exceeding  two  acres 
for  any  one  public  museum,  and  not  exceeding  one  acre  for 
any  one  schoolhouse. 

(4.)  In  this  section : — 

(i)  "  public  park "  includes  any  park,  garden,  or  other 
land  dedicated  or  to  be  dedicated  to  the  recreation  of  the 
public ; 

(ii)  "  elementary  school "  means  a  school  or  department 
of  a  school  at  which  elementary  education  is  the  principal 
part  of  the  education  there  given,  and  does  not  include  any 
school  or  department  of  a  school  at  which  the  ordinary 
payments  in  respect  of  the  instruction  from  each  scholar 
exceed  ninepence  a  week ; 

(iii)  "  schoolhouse "  includes  the  teacher's  dwelling- 
house,  the  playground  (if  any),  and  the  offices  and  premises 
belonging  to  or  required  for  a  school ; 

(iv)  "  public  museum  "  includes  buildings  used  or  to  be 
used  for  the  preservation  of  a  collection  of  paintings  or 
other  works  of  art,  or  of  objects  of  natural  history,  or  of 
mechanical  or  philosophical  inventions,  instruments,  models, 
or  designs,  and  dedicated  or  to  be  dedicated  to  the  recrea- 
tion of  the  public,  together  with  any  libraries,  reading 
rooms,  laboratories,  and  other  offices  and  premises  used  or 
to  be  used  in  connexion  therewith. 
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Sect.  7.  Part  Two  of  this  Act  shall  not  apply  to  the  following  Awtirances  for 

'•'■  *^  "  certain  uniTer- 

assurances : —  nties,  colleges, 

(i)  An  assurance  of  land,  or  personal  estate  to  be  laid  ^  **^'®  *' 
out  in  the  purchase  of  land,  to  or  in  trust  for  any  of  the 
Universities  of  Oxford,  Cambridge,  London,  Durham,  and 
the  Victoria  University,  or  any  of  the  colleges  or  houses  of 
learning  within  any  of  those  universities,  or  to  or  in  trust 
for  any  of  the  Colleges  of  Eton,  Winchester,  and  West- 
minster, for  the  better  support  and  maintenance  of  the 
scholars  only  upon  the  foundations  of  those  last-mentioned 
colleges,  or  to  or  in  trust  for  the  warden,  council,  and 
scholars  of  Keble  College  : 

(ii)  An  assurance,  otherwise  than  by  will,  to  trustees  on 
behalf  of  any  society  or  body  of  persons  associated  together 
for  religious  purposes  or  for  the  promotion  of  education, 
art,  literature,  science,  or  other  like  purposes  of  land  not 
exceeding  two  acres  for  the  erection  thereon  of  a  building 
for  such  purposes,  or  any  of  them,  or  whereon  a  building 
used  or  intended  to  be  used  for  such  purposes,  or  any  of 
them,  has  been  erected,  so  that  the  assurance  be  made  in 
good  faith  for  full  and  valuable  consideration : 

Provided  that  the  trustees  of  the  instrument  containing 
any  assurance  to  which  this  section  applies  or  declaring  the 
trusts  thereof,  may,  if  they  think  fit,  at  any  time  cause  the 
instrument  to  be  enrolled  in  the  Central  Office  of  the 
Supreme  Court  of  Judicature. 
Sect.  8.  Where  by  any  statute  now  in  force  any  provision  of  Subatitution  of 
the  enactments  hereby  repealed  is  excluded  either  wholly  ^^r ""  ^ 
or  partially  from  application,  or  is  applied  with  modification,  re:^2©d**^"**^ 
in  every  such  case  the  corresponding  provision  of  this  Act  enactmenta. 
shall  be  excluded  or  applied  in  like  extent  and  manner. 

Under  the  operation  of  sect.  8,  dispositions  of  land  for 
charitable  purposes  are  excluded  wholly  or  partially 
from  the  operation  of  the  Act  in  the  following  cases : — 

1.  Gifts  and  sales  to  the  Governors  of  Queen  Anne's  Gifts  and  sales 
Bounty  for  the  augmentation  of  the  maintenance  of  ^SeC^ 
poor  persons,  &c.,  or  to  the  Ecclesiastical  Commis-  ^o°^*y- 
sioners  for  the  endowment   or  augmentation  of  the 
income  of  ministers  or  perpetual  curates  of  new  district 
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Gifts  for 
erecting 
churcheSj  &c. 


Endowments 
under  Church 
Building  Acts. 


School  sites. 


literary  and 

scientific 

institutions. 


churches,  orfor  providing  a  district  church  or  chapel,  raav 
be  made  by  deed  enrolled  under  27  Hen.  8,  or  by  will  (A). 

2.  Gifts  may  be  made  by  deed  enrolled  unaer 
27  Hen.  8,  c.  16,  or  by  will,  (such  deed  or  will  being  exe- 
cuted three  calendar  months  at  least  before  the  donor's 
deatli),  of  land  not  exceeding  five  acres,  or  of  goods 
and  chattels  not  exceeding  £500  in  value,  for  erecting, 
rebuilding,  repairing,  purchasing  or  providing  any 
church  or  chapel  where  the  rites  of  the  Church  of 
England  are  observed,  or  anj^'  house  for  the  residence 
of  the  officiating  minister  of  any  such  church  or  chapel, 
or  any  churchyard  or  glebe  for  the  same(e). 

3.  Endowments  under  the  Church  Buiming  Acts(*) 
consisting  of  or  arising  out  of  lands  or  other  heredita- 
ments, or  money  to  be  laid  out  in  lands  or  other 
hereditaments  for  the  purposes  of  a  site  for  any  church 
or  chapel,  churchyard,  parsonage  house  or  glebe,  or  for 
the  use  or  benefit  of  any  church  or  chapel,  or  of  the 
incumbent  or  minister  thereof,  or  for  the  repairs 
thereof,  are  exempted  from  the  Statutes  of  Mortmain  (/), 
except  where  the  endowment  exceeds  the  annual  value 
of  £300  (m). 

4.  Under  the  School  Sites  Acts(w),  the  Literary  and 
Scientific  Institutions  Act,  1854  (o),  the  Consecration 
of  Churchyards  Act,  1867(/?),  and  the  Places  of  Wor- 
ship Sites  Act,  1873  (5^),  a  tenant  in  fee  simple,  or  in 
tail,  or  for  life,  may  convey  by  way  of  gift,  sale  or 
exchange,  a  limited  quantity  of  land  (1)  as  a  site  for  a 
school  for  the  education  of  poor  persons  or  for  the 
education  or  board  of  masters  or  mistresses  of  elementary 
schools,  or  the  residence  of  the  schoolmaster  or  school- 
mistress, or  otherwise  for  the  education  of  such  poor 
persons  in  religious  and  useful  knowledge.     (2)  For 


(h)  43  Geo.  3,  c.  107,  s.  1 ;  1  &  2 
Vict.  c.  20 ;  6  &  7  Vict.  c.  37,  s.  22; 
7  &  8  Vict.  c.  94,  8.  11 ;  28  &  29 
Vict.  c.  69,  8.  4. 

(i)  43  Geo.  3,  c.  108,  8.  1 ;  In  re 
Vaughan,  33  C.  D.  187. 

(k)  58  Geo.  3,  c.  45,  88.  33,  36 ; 
3  Geo.  4,  0.  72,  s.  2 ;  1  &  2  Vict. 
c.  107,  8.  6  ;  19  &  20  Vict.  c.  55. 

(/)  It  is  apprehended  that   the 


*' Statutes  of  Mortmain"  include 
here  the  Act  9  Geo.  2,  c.  36. 

(m)  3  &  4  Vict.  c.  60,  ss.  2,  3,  17. 
See  also  14  &  15  Vict.  c.  97,  s.  8. 

(w)  4  &  5  Vict.  c.  38,  8.  2;  12  &  13 
Vict.  c.  49,  8.  4 ;  15  &  16  Vict.  c.  49. 

(o)  17  &  18  Vict.  c.  112. 

Ip)  30  &  31  Vict.  c.  133,  s,  4. 

(g)  36  &  37  Vict.  c.  50,  s.  1 ; 
45  &  46  Vict.  c.  21. 
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any  institution  for  the  time  being  established  for  the 
promotion  of  science,  literature^  the  fine  arts,  for  adult 
instruction,  the  diffusion  of  useful  knowledge,  the 
foundation  or  maintenance  of  libraries  or  reading  rooms, 
of  public  museums  and  galleries  of  paintings  and  other 
works  of  art,  collections  of  natural  history,  mechanical 
and  philosophical  inventions,  instruments  or  designs, 
(3)  For  the  enlargement  of  any  churchyard.  (4)  As  a  Enlargement 
site  for  a  church,  chapel,  meeting  house,  or  other  place  ya^^!^  ' 
of  divine  worship,  or  for  the  residence  of  a  minister  Places  of 

/*?    'J.*  •  til  i»j*'  !•  •  reliffioua 

omciatmg  in  such  pla^pe  oi  divme  worship,  or  m  any  worahip. 
place  of  worship  within  one  mile  of  such  site,  or  for  a 
burial  place,  subject,  however,  to  certain  conditions 
prescribed  by  the  Acts  as  regards  conveyances  by  a 
tenant  for  life. 

As  regards  conveyances  under  the  School  Sites  Acts  Jl?der  skjhooi 

...  ^  1  -Tiiii  1  -J  iji       Sites  and  other 

it  IS  expressly  providea  that  only  one  witness  to  the  Acts  enrt)i- 
execution  of  the  deed  is  necessary,  and  that  the  deed  S^M^d^* 
is  to  be  valid,  although  the  owner  or  grantor  may  die  ^^"^• 
within  twelve  calendar  months  (r).     And  the  Places  of 
Worship   Sites   Act  and   the   Library   and   Scientific 
Institutions  Act  contain  similar  provisions  (rr).    Neither 
of  these  Acts,  however,  dispenses  with  the  necessity 
for  enrolment,  and  it  is  therefore  proper  to  enrol  the 
deed  of  conveyance,  except  in   cases  coming  within 
section  6  of  the  Act  of  1888.     Consequently  a  con- 
veyance by  way  of  ffi/t  to  a  school  board  or  to  trustees 
for  a  public  elementary  school  should  be  enrolled  (5). 

5.  Under  the  Recreation  Grounds  Act,  1859,  any  Recreation 
land  may  be  lawfully  conveyed  by  deed  to  trustees  to  ^^^ 
be  held  by  them  as  open  public  grounds  for  the  resort 
and  recreation  of  adults  and  as  playgrounds  for 
children  and  youths,  or  either  of  such  purposes ;  and 
it  is  expressly  provided  that  the  deed  need  not  be  en- 
rolled, and  that  it  will  be  valid,  although  the  donor 
may  die  within  twelve  calendar  months  ( t).     And  under 

(r)  4  &  5  Vict.  c.  38,  s.  10  ;  7  &  8  also  36  &  37  Vict,  c  86,  s.  13,  sub-s.  3. 
Vict.  c.  37,  8.  3.  (t)  22  Vict.   c.  27,  ss.  1,  2.     It 

{rr)  17  <&  18  Vict.  c.  112,  ss.  13,  wul  be  observed,  that  the  necessity 

14 ;  36  &  37  Vict.  c.  50,  s.  4.  for  two  witnesses  is  not  expressly 

(«)  Davidson,  vol.  5,  p.  1028.   See  dispensed  with. 


410 


CHABITY  DEEDS. 


In  casee  not 
coming  within 
statutory 
exemption, 
conveyances 
on  sale  to  a 
charity  must 
be  enrolled, 
from  whatever 


the  same  Act  personal  property  not  exceeding  £1,000 
may  be  bequeathed  to  defray  the  expense  of  purchasing, 
&c.  ground  for  the  aforesaid  purposes  (u). 

In  cases  not  coming  within  any  statutory  exemption, 
a  conveyance  of  land  by  way  of  sale  to  trustees  for  a 
charitable  purpose  must  be  enrolled,  from  whatever 
source  the  purchase-money  is  derived,  e.ff.^  whether  it 
has  arisen  from  the  sale  of  charity  land  sold  to  a 
source  pur-  railway  compauy  (z^),  or  otherwise  from  the  proceeds 
L^deri^d?^^  of  some  endowment,  or  is  provided  by  voluntary  con- 
tributions at  the  time,  or  is  raised  by  public  rates  (x). 

It  is  apprehended,  therefore,  that  land  bought  by 
guardians  of  the  poor  for  a  workhouse  (y),  or  by  a 
local  authority  for  a  cemetery,  or  a  hospital,  the  pur- 
chase-money being  paid  out  of  the  rates,  is  a  purchase 
upon  a  charitable  trust,  rendering  it  necessary  to  enrol 
the  deed. 
E£fect  of  death      Where  the  purchase-money  of  land  is  provided  by 
puTCh^-*^*      the  voluntary  gift  of  one  person,  the  conveyance  being 
twSvemo^  made  by  his  direction  to  trustees  for  a  charitable  pur- 
'  pose,  the  death  of  that  person  within  twelve  calendar 
months  from  the   date  of  the  deed  invalidates  the 
charitable  trust,  and  the  land  (according  to  Price  v. 
Hathaway)  (^)  belongs  in  equity  to  his  heir.     For  the 
same  reason,  it  would  appear  that  if  the  purchase- 
money  is  provided  by  the  contributions   of  several 
persons,  the  death  of  any  one  of  such  persons  within 
the  twelve  calendar  months  would  invalidate  the  trust 
j?ro  tanto  (a). 

As  regards  registered  land,  the  Act  provides  that 


Adaptation  of 
Act  to  regis- 
tered  land. 


iu\  Sect.  7. 

\vS  Ex  parte  Christ's  Hospital,  12 
W.  K.  669. 

(a;)  Att.-CJen.  v.  Eastlake,  11 
Hare,  205;  Re  St.  Botolph's  Estates, 
35  Ch.  D.  142.  The  doctrine  to 
the  contrary  in  Att.-Gen.  v,  Heelis, 
2  S.  &  S.  67,  is  overruled. 

(y)  See  Webster  v,  Southey,  36 
Ch.  D.  9;  Bamaby  v.  Bardsley,  28 
L.  J.  Ex.  326,  is  apparently  over- 
ruled. The  Act  7  &  8  Vict.  c.  101, 
s.  73,  provides  ''that  in  all  cases 
where  any  land  has  been  conveyed 


to  or  in  trust  for  the  guardians  of 
any  union  for  the  purpose  of  pro- 
viding a  workhouse,  &c.,  every 
sucli  conveyance  shall  be  deemed 
valid  notwithstanding  9  Geo.  2, 
c.  36."  This  does  not  dispense  with 
enrolment  as  regards  conveyances 
executed  since  the  Act. 

(2)  6  Mad.  304;  Att.-Gen.  v. 
Gardner,  2  De  G.  &  S.  116. 

(a)  See  Girdlestone  v.  Creed,  10 
Hare,  480 ;  Hawkins  v,  Allen,  L.  E. 
10  Eq.  246. 
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any  assurance  required  to  be  made  by  deed  may  be 
made  by  a  registered  disposition  under  the  Land 
Transfer  Act,  1875,  or  any  Act  amending  the  same, 
and  any  assurance  so  made  need  not  be  executed  in 
the  presence  of  two  witnesses,  nor  be  enrolled  in  the 
Central  Office  (b). 
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The  powers  and  duties  of  trustees  as  regards  the  management 

of  charity  property. 

The  powers  and  duties  of  trustees  as  regards  the 
management  of  charity  property  are  now  regulated, 
in  the  case  of  endowecl  charities  (with  certain  excep- 
tions), by  the  Acts  of  Parliament  passed  in  the  present 
reign,  known  as  the  Charitable  Trusts  Acts,  1853  to  Charitable 

1  Q  o  T  Truste  Acts. 

By  those  Acts  a  board  is  constituted  called  ^^  The  coMtitution 
Charity  Commissioners  for  England  and  Wales  "  (c),  ch^t^com- 
which  board  is  empowered  to  give  advice  and  directions  mi««oiier8. 
in  all  matters  relating  to  the  management  or  adminis-  ^^e  aaf  ^^ 
tration  of  any  charity,  and  the  trustees  acting  on  such  f,^^^""  ^ 
advice  or  directions  will  be  deemed  to  have  acted  in 
accordance  with  the  trust  {d). 

The  board  may  authorize  leases  for  building  and  May  authorize 
mining  purposes,  repairs  and  improvements,  the  raising  ^^^^T ' 
of  money  by  mortgage  for  any  such  purpose,  and  sales  ^^' 
and  exchanges  of  charity  land  (e). 

The  secretary  is  constituted  a  corporation  sole  by  omdai 
the  title  of  '^The  official  trustee  of  charitjr  lands,"  *^*^' 
and  the  board  has  power,  under  certain  specified  cir- 
cumstances, and  also  whenever  it  appears  to  them 
desirable,  to  make  an  order  vesting  any  charity  lands 
in  the  official  trustee.  The  secretary  and  other  persons 
appointed  by  the  Lord  Chancellor  are  constituted  a 
corporation  by  the  title  of  "  The  official  trustees  of 
charitable  funds  "  (/). 

No  sale,  mortgage,  or  charge  of  the  charity  estate,  Beetriction  on 

sales,  moit- 


(6)  Sect.  9. 

:c)  16  &  17  Vict.  0.  137,  s.  1. 
I)  Sect.  16. 


(e)  Sects.  21,  24. 

(/)  18  &  19  Vict.  0.  124,  88.  15 
—18. 
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gages  and 
teases  by 
trustees. 


Appointment 
of  new 
trustees. 


Accounts. 


Majority  of 
acting  trustees 
may  grant 
leases  of  land 
vested  in 
official  trustee. 

Majority  of 
trustees  may 
execute 
assurances. 


and  no  lease  in  reversion  after  more  than  three  years 
of  any  existing  term,  or  for  life,  or  in  consideration 
wholly  or  in  part  of  any  fine,  or  for  any  term  of  years 
exceeding  twenty-one  years,  can  be  granted  by  the 
trustees  of  any  charity  otherwise  than  with  the  express 
authority  of  Parliament  or  of  a  Court  or  judge  of 
competent  jurisdiction,  or  according  to  a  scheme  legally 
established,  or  with  the  approval  of  the  board. 

The  board  may  make  orders  for  the  appointment  or 
removal  of  trustees  of  a  charity,  or  for  the  removal 
of  any  schoolmaster  or  schoolmistress  or  other  officer 
thereof,  or  for  or  relating  to  the  assurance,  transfer, 
payment,  or  vesting  of  any  real  or  personal  estate,  or 
entitling  the  official  trustees  of  charitable  funds  or  any 
other  trustees  to  call  for  the  transfer  of  any  stock,  or 
for  the  establishment  of  any  scheme  for  the  adminis- 
tration of  the  charity.  But  no  such  order  is  to  be 
made  where  the  gross  annual  income  of  the  charity 
amounts  to  £50  or  upwards,  except  upon  the  written 
application  of  the  trustees  of  the  charity  or  a  majority 
of  them,  or,  in  the  case  of  incorporated  trustees,  under 
their  common  seal(y). 

The  trustees  of  any  charity  are  bound  to  render 
certain  accounts  to  the  board  annually  (A). 

Where  lands  are  vested  in  the  official  trustee,  the 
acting  trustees  of  the  charity,  or  the  majority  of  thcni 
(such  majority  not  being  less  than  three),  may  grant 
such  leases  of  the  lands  as  they  might  have  granted  if 
the  same  were  legally  vested  in  themselves  (e).  And 
where  the  trustees  acting  in  the  administration  of  any 
charity  have  power  to  determine  on  any  sale,  exchange, 
partition,  mortgage,  or  lease,  or  other  disj^osition  of 
any  property,  a  majority  of  those  trustees  who  arc 
present  at  a  meeting  duly  constituted,  and  vote  on  tlie 
question,  may  execute  and  do  all  assurances  and  things 
for  carrying  into  effect  such  sale,  &c.,  and  such  as- 
surances, &c.,  have  the  same  effect  as  if  they  were 
executed  by  all  the  trustees  and  the  official  trustee  of 
charity  lands  {k). 

(g)  23  &  24  Vict.  c.  136,  86.  2—9. 
(h)  18  &  19  Vict.  c.  126,  s.  44. 


18  &  19  Vict.  c.  124,  8.  16. 
32  &  33  Vict.  c.  110,8.  12. 
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The  Charitable  Trusts  Acts  do  not  extend  to  (1)  the  Exemptions 
Universities  of  Oxford,  Cambridge,  or  Durham,  or  to  ™  *^  • 
any  cathedral  or  building  registered  as  a  place  of 
meeting  for  religious  worship,  and  bond  fide  used  as 
such ;  (2)  The  Commissioners  of  Queen  Anne's  Bounty, 
the  British  Museum,  or  to  any  friendly  or  benefit 
society,  or  savings  bank,  or  any  institution,  &c.  for  re- 
ligious or  charitable  purposes,  wholly  maintained  by 
voluntary  contributions;  and  where  any  charity  is 
maintained  partly  by  voluntary  contributions  and 
partly  by  means  of  income  arising  from  any  endow- 
ment, the  Act  applies  only  to  the  income  from  endow- 
ment, and  no  donation  or  bequest  to  or  in  trust  for 
any  such  charity  as  last  aforesaid,  of  which  no  special 
application  is  directed,  and  which  may  be  legally  ap- 
plied by  the  governing  or  managing  body  as  income 
in  aid  of  voluntar}'-  subscriptions,  is  subject  to  the 
jurisdiction  of  the  board;  and  no  portion  of  any 
such  donation,  &c.,  or  of  any  voluntary  subscription 
which  is  set  apart  and  invested  by  the  governing  body 
for  the  purpose  of  some  defined  and  specific  object  or 
purpose  in  pursuance  of  any  rule  or  resolution  made  or 
adopted  by  the  governing  body,  is  subject  to  the  juris- 
diction of  the  board.  The  funds  of  missionary  socie- 
ties are  also  exempted  (?). 

The  term  *^  endowment,"  as  used  above,  means  an  Endowment, 
endowment  for  some  specific  purpose  or  trust,  and  ^' 
does  not  include  an  investment  arising  from  voluntary 
contributions  not  appropriated  by  the  donor  to  any 
specific  purpose.  Thus,  if  money  given  to  a  charit- 
able institution  for  its  general  purposes  is  laid  out  in 
the  purchase  of  land,  the  land  may  be  afterwards  sold 
again  without  the  consent  of  the  Charity  Commis- 
sioners {in). 

The  trustees  of  any  exempted  charity  may  apply  to  Exempted 
the  board  to  have  the  Charitable  Trusts  Acts,  or  any  on°al»pUcatiMi 
provisions  thereof    specified  in   the  application,  ex-  tlthS^lct. 
tended  to  that  charity  (n). 

16  &  n  Vict.  c.  137,  8.  62.  Thompson,  17  Ch.  D.  407  ;  Finnis 

Governors  of  Society  for  Re-  to  Forbes,  24  Ch.  D.  591. 

lie!  of  Poor  Women,  &o.  r.  Sutton,  (w)  32  &  33  Vict.  c.  110,  s.  14. 
27  Beav.   654 ;   Royal   Society    v. 


Lief  of 
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In  cases  not 
within  Act, 
jurisdiction 
remains  with 
Chancery 
Division. 


The  powers  of  the  trustees  of  any  charity  not  within 
the  above  Acts  depend  on  the  terms  of  the  charter  or 
trust  deed  by  which  it  is  founded,  and  if  these  are  de- 
fective resort  must  be  had  to  the  Chancery  Division  of 
the  Court  to  supply  the  defect. 


No.  I. 


GIFT  of] 
COTTAGES  FOB 
ALMSHOUSES. 

Donor  grants 
to  rector  and 
church- 
wardens. 


Cottages. 


Course  to  be 
pursued  to 
Test  lands  in 
official 
trustee. 


DEED  of  Gift  of  Cottages  to  Trustees  io  be  used  as 
Almshouses  {a). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  A.  B., 

of  P Court,  in  the  county  of ,  Esq.,  doth  by  this  deed 

hereby  freely  and  voluntarily  convey  ifi)  unto  the  Rev.  C.  D.,  the 

present  rector  of  the  parish  of  P ,  in  the  county  of ,  and 

E.  F.  and  Q.  H.,  both  of  P aforesaid,  fanners  (the  present 

churchwardens  of  the  said  parish),  All  those  six  cottages,  tene- 
ments, or  almshouses,  now  being  erected  by  the  said  A.  B.  on 

land  belonging  to  him,  situate  in  the  parish  of  P aforesaid, 

and  adjoining  the  turnpike  road  leading  from  to , 

and  the  garden  ground  or  land  belonging  and  adjoining  to 

the  said  cottages,  all  of  which  premises  contain  together , 

or  thereabouts,  and  the  same  are  delineated  in  the  map  or  plan 
drawn  in  the  margin  of  these  presents,  and  are  therein  coloured 

(a)  This  deed  must  be  executed  in  the  piesenoe  of  two  witnesses,  and 
enrolled  in  the  Central  Office  within  six  months.  If  the  donor  dies 
within  twelve  months  the  deed  will  be  void,  and  it  is  therefore  suggested 
that  he  should  make  a  codicil  to  his  will,  devising  the  land,  in  the  event 
of  his  death  within  this  period,  to  some  person  who  will  be  likely  to 
confirm  the  deed,  but  without  imposing  on  him  any  trust  to  do  so.  For 
the  form  of  such  a  devise,  see  Precedents  of  Wills,  No.  614,  infra, 

{h)  Where  it  is  wished,  in  order  to  save  the  expense  of  the  conveyance, 
which  would  otherwise  be  necessary  on  every  change  of  trustees,  to  vest 
the  legal  estate  in  charity  lands  in  tiie  official  trustee,  it  is  not  proper  for 
the  founder  of  the  charity  to  convey  it  in  the  first  instance  to  the  official 
trustee — ^he  should  convey  it  to  the  acting  trustees  appointed  by  himself, 
and  when  thus  clothed  with  the  charitable  trust  it  may  be  vested  in  the 
official  trustee  by  an  order  of  the  Board  made  on  the  application  of  the 
trustees. 
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pink :  To  hold  the  same  unto  and  to  the  use  of  the  said  A.  B.,       om?  op 

*  T  •         1_         00TTAOE8  FOB 

C.  D.,  E.  F.,  and  GF.  H.,  in  fee  simple,  In  trust  to  permit  the    almshouses. 
same  to  be  for  ever  hereafter  occupied  by  aged  or  infirm  persons,  Habendum  to 
inhabitants  of  the  said  parish  of  P-^ — ,  according  and  subject  church- 
to  the  rules,  regulations,  and  provisions  for  the  administration  of*donOT,*a^* 
and    management    of    the    charity  intended    to    be    hereby  ^^^^^ 
established,  which  are  hereinafter  expressed  and  contained  (that  wardenB  in 
is  to  say) :—  i^^^st  to 

1.  The  charity  shall  be  under  the  sole  management  and  con-  permit  same  to 

•^ ,  ^  ,  be  used  as 

trol  of  the  following  persons  as  trustees:  (that  is  to  say),  the  ahnshouses, 

P Court  trustee  for  the  time  being,  as  hereinafter  defined,  following 

the  rector  for  the  time  being  of  the  parish  of  P ,  and  the  ^s^^^<'^'- 

churchwardens  for  the  time  being  of  the  said  parish.  undermanage- 

2.  The  owner  for  the  time  being  of  the  capital  messuage  pf^*court 

called  P Court,  or  other  the  principal  messuage  which  shall  ^^J^ctor^wid 

for  the  time  beinff  be  standinir  on  the  lands  and  hereditaments  church- 

wardens  iof 

now  known  as  the  P Court  estate,  or  on  any  lands  and  here-  the  time  being. 

ditaments  which  may  hereafter  be  added  to  and  form  part  of  the  p^^^kmrt 

P-: —  Court  estate,  shall  be  the  P Court  trustee,  provided  trustee. 

that  such  owner  shall  be  of  full  age,  and  shall  be  residing  at 
such  capital  or  principal  messuage  as  aforesaid,  or  elsewhere  in 

the  parish  of  P ,  or  within miles  of  such  parish.     If 

the  said  capital  or  principal  messuage  shall  at  any  time  be 
settled,  the  person  for  the  time  entitled  to  the  first  estate  of 
freehold  therein  shall  be  deemed  the  owner  thereof.  If  there 
shall  at  any  time  be  two  or  more  joint  or  co-owners,  such  one  of 
them  as  shall  be  of  full  age  and  residing  as  aforesaid  shall  be 
the  P Court  trustee ;  but  if  two  or  more  of  such  joint  or  co- 
owners  shall  be  of  full  age  and  residing  as  aforesaid,  they  shall 

select  one  of  their  number  to  be  the  P Court  trustee.    A 

woman,  if  unmarried,  may  be  a  trustee ;  but  if  a  woman  who 

would  otherwise  be  the  P Court  trustee  shall  marry,  then 

her  husband,  if  of  full  age  and  residing  as  aforesaid,  shall  be  the 
trustee  during  such  time  as  she,  if  unmarried,  would  be  the 

trustee.     If  the  person  who  would  otherwise  be  the  P Court 

trustee  shall  be  a  minor,  his  or  her  guardian,  if  residing  as  afore- 
said, and  willing  to  act,  or  such  one  of  his  or  her  guardians 
residing  as  aforesaid  as  shall  be  willing  to  act,  shall  be  the 

P Court  trustee  during  such  minority,  imless  such  minor 

shall  be  a  married  woman,  in  which  case  her  husband,  if  of  full 
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GIFT  OF 
00TTAOB8  FOB 
AUiSHOnSES. 

If  no  P 

Court  trustee, 
rector  and 
church- 
wardens to  be 
sole  trustees. 


Appointment 
of  first 
trustees. 


Legal  estate 
may  be  trans- 
ferred to 
ofiiciiil  trustee 
of  charity 
lands. 


Who  are  to  be 
inmates. 


No  person  to 
be  ineligible 
on  account  of 
religious 
opinions. 

Inmates  to 
have  use  of 
gardens. 


Small  rent 
maybe 
imposed  on 
inmates  for 
certain  pur- 
poses. 


age    and    refiiding  as   aforesaid,  shall  be  the   P Court 

trustee. 

3.  If  it  shall  at  any  time  happen  that  there  shall  he  no  duly 
qualified  P Court  trustee,  or  such  trustee  being  duly  quali- 
fied shall  be  unable  or  unwilling  to  act,  the  rector  and  church- 
wardens for  the  time  being  of  the  said  parish  shall  for  such  time 
act  as  the  sole  trustees  of  the  charity. 

4.  In  accordance  with  the  aforesaid  provisions,  the  above- 
named  A.  B.,  C.  D.,  E.  F.,  and  Gr.  H.,  are  hereby  constituted 
the  first  trustees  of  the  charity,  and  the  said  C.  D.,  E.  F.,  and 
Gr.  H.,  shall  respectively  cease  to  be  trustees,  if  and  when  they 
shall  respectively  cease  to  be  rector  and  churchwardens  of  the 
said  parish. 

6.  Whenever  any  necessity  arises  for  transferring  the  legal 
estate  in  the  said  premises,  the  trustees  shall,  and  they  may,  if 
they  think  fit,  at  any  other  time,  apply  to  the  Charity  Commis- 
sioners for  an  order  vesting  the  estate  in  the  official  trustee  of 
charity  lands. 

6.  The  trustees  shall  from  time  to  time  elect  to  be  inmates  of 
the  cottages  such  aged  or  infirm  persons,  inhabitants  of  the  said 
parish  of  P ,  as  they  the  trustees  shall  consider  most  de- 
serving objects  of  the  charity.  Such  inmates  may  be  of  either 
sex,  and  may  be  either  married  or  single.  No  able-bodied  per- 
son shall  be  elected,  and  no  inmate  shall,  without  the  express 
permission  of  the  trustees,  be  allowed  to  have  any  person, 
whether  a  member  of  his  or  her  family,  or  any  other  person,  to 
live  with  him  or  her  in  the  almshouses :  it  being  the  intention 
of  the  founder  of  the  charity  to  provide  a  home  for  aged  or 
infirm  persons  who  would  otherwise  be  probably  compelled  to  end 
theii'  days  in  the  union  workhouse. 

7.  No  person  shall  be  ineligible  or  considered  a  less  deserving 
object  of  the  charity  by  reason  or  on  account  of  his  or  her 
religious  opinions. 

8.  The  inmates  of  the  cottages  shall  be  permitted  to  use  the 
gardens  attached  to  the  cottages,  subject  to  such  rules  and  regu- 
lations as  the  trustees  may  from  time  to  time  prescribe. 

9.  The  trustees  may  impose  on  the  inmates  of  the  cottages 
such  small  rent  as  they  the  trustees  may  from  time  to  time  think 
necessary  or  proper  for  the  purpose  of  paying  for  the  necessary 
repairs  of  the  cottages,  or  for  insuring  the  same  against  loss  or 
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damage  by  fire,  or  for  defraying  any  expenses  which  may  be  in-       oipt  op 
ourred  in  or  about  the  management  and  administration  of  the   ^^MOTrnf 


charity,  or  as  evidence  of  the  title  of  the  trustees,  but  no  rent 
or  other  payment  beyond  what  shall  be  necessary  for  the  afore- 
said purposes  shall  be  required  from  the  inmates. 

10.  The  trustees  may  make  rules  as  to  the  conduct  of  the  Trustees  may 

TVlS|.1rA  1*11 1  Aft 

inmates,  and  may  at  any  time  expel  or  remove  any  inmate  and  may  expel 
either  for  misconduct,  or  because,  in  the  opinion  of  the  trustees,  byy^g*a 
he  or  she  is  no  longer  a  proper  object  of  the  charity,  or  for  any  month's 
other  reason,  by  giving  to  him  or  her  one  calendar  month's 
notice  in  that  behalf. 

11.  The  election  of  inmates  of  the  cottages,  and  all  other  Business  to  be 
business  of  the  charity,  shall  take  place  and  be  transacted  at  ^w^^?  ** 
ordinary  or  special  meetings  of  the  trustees. 

12.  There  shall  be  one  ordinary  meeting  of  the  trustees  held  An  ordinary 
in  each  year  for  transacting  the  general  business  of  the  charity,  h^eafhyear. 
and  such  ordinary  meeting  shall  be  held  on  some  convenient  day 

to  be  appointed  by  the  trustees  themselves. 

13.  Any  two  of  the  trustees  may  call  a  special  meeting  by  Special  meet- 

«i/      •r    inffs  may  be 

delivering  at  the  respective  dwelling-houses  of  the  other  trustees,  caUed  by  any 
or  sending  to  them  respectively  through  the  post,  twenty-one  by  notke. 
days'  previous  notice  of  such  meeting,  stating  the  time  and  place 
of  holding  the  same,  and  the  objects  or  purposes  for  which  it  is 
to  be  held.  A  notice  sent  through  the  post,  and  addressed  to  a 
trustee  at  his  dwelling-hpuse,  shall  be  effective  although  such 
trustee  may  at  the  time  be  absent  from  home,  and  may  never 
actually  receive  such  notice. 

14.  All  meetings  of  the  trustees  shall  be  held  either  at  P Place  of 

Court  aforesaid,  or  at  the  rectory,  or  at  such  other  convenient  ™^  "^* 

place  within  the  parish  of  P ,  as  shall  be  agreed  on  by  the 

trustees,  or  named  in  the  notice  convening  such  meeting, 

16.  Three  trustees  present  at  a  meeting  shall  form  a  quorum.  Three  trustees 

16.  At  every  meeting  of  the  trustees  the  P Court  trustee  quonmi. 

(if  present),  or  if  the  P Court  trustee  be  absent,  then  the  Chairman  of 

rector  of  the  parish,  shall  be  the  chairman  of  the  meeting. 

17.  The  election  of  the  inmates  of  the  cottages,  and  all  other  Voting, 
business  brought  before  any  meeting,  shall  be  decided  by  a 
majority  of  votes  of  the  trustees  present,  and  in  case  of  an 
equality  of  votes,  the  chairman  of  the  meeting  shall  have  a 
casting  vote. 

A^OL.  II.  B  B 
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GIFT  OF 
OOTTAGES  FOB 
AUCSHOUBES. 

Minutes  to  be 
kept. 


Tnuteee  may 
make  bye- 
lawB. 


18.  Minutes  of  the  prooeedings  of  eveij  meeting  of  the 
trustees  shall  be  entered  in  a  book  to  be  kept  for  that  purpose 
and  signed  by  the  chairman  of  such  meeting,  or  of  the  following 
meeting,  when  they  are  read  over,  and  shall,  when  so  entered 
and  signed,  be  conclusive  evidence  of  the  business  and  other 
matters  transacted  at  such  meeting. 

19.  The  trustees  may  from  time  to  time  make  such  rules 
and  bye-laws  for  and  in  relation  to  the  conduct  of  the  business 
of  the  charity  not  inconsistent  with  the  main  objects  of  the 
foundation  as  they  may  think  fit. 

In  witness,  &c. 


No.  11. 


DBED 

OBEATINO 

XONET 

ENDOWKENT 

FOB 
ALMHHOUBES. 


Becital  of  deed 
of  grant  of 
almshouseB  to 
trustees. 


Transfer  by 
donor  of  stock 
into  names  of 
trustees. 


DEED  ci'eafing  a  Money  Endowment /or  t/ie  Almshouses 
established  hy  the  last  Precedent. 

TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 

A.  B.,  of  P Court,  in  the  county  of ,  Esq.,  the  Eev. 

C.  D.  (the  present  rector  of  the  parish  of  P y  in  the  said 

county),  and  E.  F.  and  Q-.  H.,  both  of  P aforesaid,  farmers 

(the  present  churchwardens  of  the  said  parish),  SEND  Q-BEET- 

INQ- :  Whereas  the  said  A.  B.,  by  a  deed-poll  dated  the 

day  of ,  18 — ,  duly  executed  and  enrolled  iq  the  High  Court 

of  Justice  (Chancery  Division),  conveyed  all  those  six  cottages, 
&c.  {describing  them),  unto  and  to  the  use  of  the  said  A.  B., 
C.  D.,  E.  F.,  and  Q-.  H.,  in  fee  simple :  In  trust  to  permit  the 
same  to  be  for  ever  thereafter  occupied  by  aged  and  infirm  in- 
habitants of  the  said  parish  of  P ,  according  and  subject  to 

the  rules,  regulations,  and  provisions  for  the  administration  and 
management  of  the  charity  intended  to  be  thereby  established, 
which  were  thereinafter  expressed  and  contained :  And  whereas 

the  said  A.  B.  has  lately  caused  the  sum  of  £ 2  j  per  Cent. 

Consolidated  Stock  to  be  transferred  into  the  names  of  the  said 
A.  B.y  C.  D.,  E.  F.,  and  Gt.  H.,  in  the  books  gf  the  Q-ovemor 
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and  Company  of  the  Bank  of  England,  for  the  purposes  herein-        deed 
after  expressed:   NOW  THESE  PRESENTS  WITNESS,     "^^^ 
and  it  is  hereby  declared,  and,  in  particular,  the  said  A.  B.  doth    ^^^'^^ 

hereby  direct,  that  the  said  sum  of  £ 2f  per  Cent.  Consoli-    almshouses. 

dated  Stock  (hereinafter  called  *'  the  said  trust  stock  ")  shall  be  witnessing 
for  ever  hereafter  held  in  trust  for  the  following  purposes  (that  ^jaraUon  of 
is  to  say) :—  trust  of  stock. 

1.  The  trustees  for  the  time  being  of  the  charity  established  Trustees  of 

-  -  ,  •iiiiiii'i  <•  -frt  lit  almshouses  to 

by  the  said  recited  deed,  dated day  of ,  18 — ,  shall  be  trustees  of 

always  be  the  trustees  for  the  administration  of  the  charity  " 
established  by  these  presents. 

2.  The  said  trustees  shall  for  ever  hereafter  receive  the  Dividends  to 
dividends  of  the  trust  stock,  and  shall  with  and  out  of  the  said  S^j^T^^and  °' 
dividends,  in  the  first  place,  keep  the  almshouses  established  by  S^bor^. 
the  said  recited  deed  insured  against  loss  or  damage  by  fire,  in 

such  an  amount  as  they  shall  think  sufficient ;  and  shall  in  the 
next  place,  with  and  out  of  the  said  dividends,  keep  the  said 
almshouses  in  good  and  substantial  repair :  And  the  said  trus- 
tees shall  lay  out  all  moneys  (if  any)  which  may  be  received 
from  time  to  time  under  or  by  virtue  of  any  such  insurance  as 
aforesaid,  in  or  towards  the  rebuilding  and  reinstating  the  said 
almshouses,  or  such  part  thereof  as  shall  or  may  be  burnt  down 
or  damaged  by  fire. 

3.  If  and  whenever  the  said  trustees  shall  have  in  their  hands  Tmsteefl  may 
a  sum  of  money  arising  from  the  dividends  of  the  said  trust  s^fu^n  their 
stock  not  required  for  the  purposes  aforesaid,  exceeding  in  JS^*w?m  * 

amount  the  sum  of  £ ,  the  said  trustees  may,  if  they  think  t^^  ^®^*  ^^ 

fit,  apply  the  whole  or  any  part  of  the  surplus  over  and  above 

the  said  sum  of  £ ,  for  the  benefit  of  the  inmates  for  the 

time  being  of  the  said  almshouses,  or  any  of  such  inmates,  in 
such  maimer  as  they  may  think  proper. 

4.  Whenever  any  necessity  arises  for  transferring  the  said  stock  may  he 
trust  stock,  the  trustees  for  the  time  being  shall,  and  they  may,  official 

if  they  think  fit,  at  any  other  time,  apply  to  the  Charity  Com-  trustees. 
missioners  for  England  and  Wales  for  an  order  directing  the 
transfer  thereof  to  the  Official  Trustees  of  Charitable  Funds,  in 
trust  for  the  said  charity,  and  shall,  upon  such  order  being 
obtained,  transfer  the  said  stock  accordingly. 
In  witness,  &c. 

£  E  2 
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OOKVETANCB 
OF  PIECE  OF 

0B0X7ND  AS  A 

STTEFOS  A 

PARfiONAGE. 

Parties. 


Conveyance  of 
land  to 
Goyemors  of 
Queen  Anne's 
Bounty. 


That  a  par- 
sonage nouse 
may  be  built 
and  be  used  as 
a  residence  for 
incumbent. 


No.  in. 

CONVEYANCE  of  a  piece  of  Q-round  io  the  Governors 
of  Queen  Anne's  Bounty  a%  a  Site /or  a  Parsonage 
House  (a). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &o., 
{grantor)^  of  the  one  part,  and  the  Governors  of  the  Bounty  of 
Queen  Anne  for  the  augmentation  of  the  maintenance  of  the 
poor  clergy  {grantees),  of  the  other  part,  WITNESSETH,  that 
the  said  A.  B.  doth  hereby  freely  and  voluntarily,  and  without 
any  valuable  consideration,  convey  unto  the  said  Grovemors  and 
their  successors,  All  that  piece  of  ground  {here  describe  the 
parcels),  To  hold  the  same  unto  and  to  the  use  of  the  said 
Governors  and  their  successors.  To  the  intent  that  a  house  may 
be  built  upon  a  part  of  the  said  piece  of  ground,  and  be  used  and 
appropriated  as  and  for  a  house  of  residence,  and  that  the  re- 
mainder of  the  said  piece  of  ground  may  be  appropriated  as  and 
for  a  garden  or  glebe,  for  the  use  of  the  minister  or  incumbent 

for  the  time  being  of church  at ,  and  generally  to  the 

intent  that  the  said  piece  of  ground  and  premises  shall  henceforth 
be  devoted  to  the  augmentation  of  the  maintenance  of  the  said 
minister  or  incumbent,  according  to  the  true  intent  and  meaning 
of  the  several  Acts  of  Parliament  in  that  ccuse  made  and  provided. 
In  witness,  &o. 


No.  IV. 


OONYETANOB 

OF  LAND  TO 

EOOLESIASTI- 

OALOOK- 
XIS8I0NEBS. 


CONVEYANCE  of  Land  to  the  Ecclesiastical  Commis- 
sioners for  the  Endowment  of  the  Income  of  a  Per- 
petual Curate  of  a  new  District  Church  {b). 


Parties.  THIS  INDENTURE,  made  the day  of ,  Between 

A.  B.,  of,  &o.,  of  the  one  part,  and  the  Ecdesiastioal  Com- 

(a)  This  deed  must  be  enrolled.    2  &  3  Anne,  c.  20,  s.  4. 
Lands  may  be       (?5  Lands  or  any  other  property  may  be  granted  either  by  deed  enrolled 
given  for  or  by  will,  and  may  either  be  voluntarily  given  or  sold  for  a  valuable 


calCOic- 

lOSSIONEBS. 
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miflsioners  for  England,  of  the  other  part,  WITNESSETH,    oonvbtangb 
that  under  the  authority  of  Acts  passed  in  the  sessions  of  Far-   eoglesiaskz- 
liament  held  in  the  sixth  and  seventh,  and  seventh  and  eighth 
years  of  the  reign  of  her  present  Majesty,  intituled  respectively, 
"  An  Act  to  make  better  Provision  for  the  Spiritual  Care  of 
Populous  Parishes,"  and  '^  An  Act  to  explain  and  amend  an  Act 
to  make  better  Provision  for  the  Spiritual  Care  of  Populous 
Parishes,"  the  said  A.  B.  doth  by  these  presents  freely  and 
voluntarily,  and  without  any  valuable  consideration,  convey  to 
the  said  Ecclesiastical  Commissioners,  All,  &c.   {describe  the 
premises  to  be  conveyed)^  To  hold  the  same  to  the  said  Com-  Grant  of  land 
missioners  and  their  successors  for  the  purpose  of,  &c.  {describe  cai  CommiB- 
the  particular  purpose^  being  some  purpose  within  the  provisions  of  "^*''^®"" 
the  said  Acts). 
In  witness,  &c. 


No.  V. 


CONVEYANCE  to  Guardians  of  the  Poor  {c).  ooztvbtanob 

TO 
OUABDIAira. 


THIS  DEED,  made  the day  of  ,  18—,  by  virtue  of 

the  Union  and  Parish  Property  Act,  1835,  imder  the  order  and 
with  the  approbation  of  the  Local  Government  Board,  testified 
by  their  seal  being  hereunto  affixed,  WITNESSETH,  that  in 

consideration  of  the  sum  of  £ ,  paid  by  the  guardians  of  the 

poor  of  the Union,  in  the  county  of ,  to  A.  B.,  of,  &c. 

{vendor)  (the  receipt  whereof  the  said  A.  B.  hereby  acknow- 
ledges), the  said  A.  B.,  as  beneficial  owner,  hereby  conveys  unto 
the  said  guardians,  All,  &c.  {parcels) :  To  hold  the  same  unto 
and  to  the  use  of  the  said  guardians  in  fee  simple. 
In  witness,  &c. 

consideration  to  the  Ecclesiastical  ComnussioneTS  for  tlie  endowment  or  building  or 
augmentation  of  the  income  of  ministers  or  perpetual  curates  of  new  ^dowment  of 
dii^ct  churches,  or  for  providing  any  church  or  chapel  for  the  purpose  of  2ohS«^      " 
the  Act.    e  &  7  Vict.  c.  37,  s.  22 ;  7  &  8  Vict.  c.  94,  s.  11.  stetntea 

(c)  See  5  &  6  Will.  4,  c.  69,  s.  6;  30;&  31  Vict.  c.  106,  s.  30;  34  &  35 
Vict.  0.  70,  s.  2.  It  is  apprehended  that  this  deed  requires  to  be  enrolled. 
Bee  p.  410,  suprd. 
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No.  VI. 
OP  LAND  FOB  A         CONVEYANCE  of  Land  purchased   aw  a  Site  for  a 

HOSPITAL.  TT  t    \ 

Hospital  (a). 

Parties.  THIS  INDENTURE,  made  the  day  of  ,  18—, 

Between  A.  B.,  of,  &c.,  C.  D.,  of,  &o.,  E.  F.,  of,  &c.,  and  Q-.  H., 

of,  &c.  {purchasers  and  donors)  ^  of  the  first  part,  and  the  said 

A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  L.  M.,  of,  &c.,  and  N.  0.,  of. 

Recital  of        &0.  (trustees)  y  of  the  second  part :  "Whereas  the  parties  hereto  of 

F^bypartiee  ^^^  ^^^  P^^  heLYQ  lately  purchased  the  piece  of  land  hereinafter 

of  first  part;     described  from  X.  T.,  of,  &c.,  for  the  sum  of  £ ,  and  the 

same  has  been  conveyed  to  them  in  fee  simple  by  an  indenture 
that  parties  of  bearing  even  date  with  these  presents:  And  whereas  the  parties 
are  members     hereto  of  the  second  part  are   the  members  of  a  committee 

appoS^ito     appointed  at  a  public  meeting  held  at ,  on  the day  of 

S)^t^  ^*'  '^^  ^^®  purpose  of  taking  steps  to  establish  a  hospital 

Agreement  by  at  for  the  treatment  of  poor  persons  in  sickness:  And 

partite  ^ve"*  WHEREAS  the  parties  hereto  of  the  first  port  have  agreed  to  give 
hwitai-         ^^^  ®^^  piece  of  land  as  a  site  for  the  said  intended  hospital, 
and  to  convey  the  same  to  the  parties  hereto  of  the  second  part 
in  fee  simple,  upon  the  trusts  and  with   and  subject  to  the 
powers  and  provisions  hereinafter  expressed  and  contained  of 
that  parties  of  and  concerning  the  same :  And  whereas  the  parties  hereto  of 
intend  &  erect  the  second  part  intend  to  erect  on  the  said  piece  of  land  a 
m^fld? ^^     suitable  building  for  the  said  hospital  by  means  of  money  ool- 
r°teF  ^^^'      lected  and  to  be  collected  for  that  purpose. 
Witnessing  NOW  THIS  INDENTURE  WITNESSETH,  that  in  pur- 

P^^*  suance  of  the  said  agreement  in  this  behalf,  and  in  consideration 

part  convey  of  the  premises,  the  said  parties  hereto  of  the  first  part  hereby 
^TOwiSr^^  convey  unto  the  parties  hereto  of  the  second  part,  All  that  piece 
partin  teust  of  land,  &c.  {describing  it),  To  hold  the  same  unto  and  to  the 
same  to  be       use  of  the  parties  hereto  of  the  second  part  (hereinafter  called 

used  for 


hospital. 


(a)  In  this  case  the  parties  of  the  first  part  are  supposed  to  have  found 
the  purchase-money  between  them,  and  they  must  therefore  be  considered 
the  donors  of  the  ^te,  so  that  the  death  of  any  of  them  within  twelve 
months  would  invalidate  the  charitable  trust  pro  tanto.  They  must  each 
execute  in  the  presence  of  two  witnesses,  and  the  deed  must  be  enrolled. 
See  p.  410,  note. 
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"the  trufltees"),  in  fee  simple,  In  trust  to  permit  the  same,  and  oflaitd  poea 
the  building  or  buildings  to  be  erected  thereon,  to  be  used  as  a     "Q^^^^* 
hospital  for,  &o.  {ataie  objects  of  hospital) y  subject  to  such  rules 
and  regulations  as  shall  for  the  time  being  be  in  force  for  the 
management  and  government  thereof,  and  subject  also  to  the 
following  provisions  (namely) : — 

1.  The  parties  hereto  of  the  second  part,  or  the  majority  of  TmseeeBto 
them,  shall,  as  soon  as  conveniently  can  be,  frame,  or  cause  to  be  a^'rognia^ 
framed,  rules  and  regulations  for  the  management  and  govern-  ^^^' 
ment  of  the  said  hospital  and  the  funds  and  property  thereof,  and  mitted  to ' 
shall  submit  the  same  to  a  general  meeting  of  the  subscribers  of  ^^i  of 

£ and  upwards  to  the  funds  of  the  hospital,  to  be  convened  by  "^iw^ero. 

an  advertisement  published  at  least  fourteen  days  before  the  day 

of  meeting,  in  the newspaper,  or  some  other  newspaper  cir- 
culating in  the  county  of :  And  the  said  rules  and  regula- 
tions, if  adopted  by  a  majority  of  the  subscribers  present  and 
voting  thereat,  or  at  an  adjourned  meeting,  shall  thenceforth  come 
into  force  and  have  effect. 

2.  The  said  rules  and  regulations  shall  include  rules  for  the  Matters  to  be 
following  (among  other)  purposes,  namely,  (1)  rules  providing  for  ^^^^ 
the  holding  of  general  meetings  of  the  governors,  and  in  parti-  regulations, 
cular  an  annual  general  meeting  to  be  held  some  time  in  the 

month  of  February  in  every  year,  and  defining  what  amount  of 
donation  or  annual  subscription  shall  qualify  the  donor  or  sub- 
scriber as  a  governor  entitled  to  be  present  and  vote  at  general 
meetings;  (2)  rules  providing  for  the  appointment  of  a  com- 
mittee of  management  to  consist  partly  of  ex  officio  members  and 
partly  of  members  to  be  elected  annually  at  the  annual  general 
meeting  of  governors ;  (3)  rules  regulating  the  proceedings  at 
general  meetings,  and  also  at  meetings  of  the  committee  of 
management ;  (4)  rules  providing  for  the  investment  of  moneys 
not  required  for  the  immediate  purposes  of  the  hospital,  and  for 
the  keeping  and  auditing  of  accounts ;  and  (5)  a  rule  providing 
in  what  manner  and  by  what  authority  new  rales  may  be  made  or 
existing  rules  be  rescinded  or  altered. 

3.  Until  a  committee  of  management  shall  be  appointed  under  Trustees  to  be 
the  said  rules  and  regulations,  the  parties  hereto  of  the  second  JSSS^ement 
part  shall  be  the  committee  of  management,  with  full  power  to  ^^  aj^point- 
erect  and  complete,  fit  up,  and  furnish  the  necessary  building  or  mittee  under 
buildings,  and  to  make  all  such  arrangements  in  relation  to  the      ^* 
establishment  of  the  said  hospital  as  they  shall  think  fit. 
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Power  to 
trustees  by 
direction  of 
committee  to 
seU,  exchange 
and  mortgage. 

How  sale 
moneys,  &c., 
to  be  applied. 


Power  to 
trustees  by 
direction  of 
committee  to 
lease. 


Beoeipta  of 
trustees. 


Any  trusted 
may  resign. 


4.  It  shall  be  lawful  for  the  trustees,  if  and  whenever  they 
shall  be  directed  so  to  do  by  a  resolution  of  the  oommittee  of 
management,  or  of  a  general  meeting  of  governors,  to  sell  the 
said  land  and  the  buildings  thereon,  or  any  part  thereof,  or  to 
exchange  the  same  for  other  land  or  buildings,  with  liberty  to  give 
or  receive  money  for  equality  of  exchange,  or  to  rabe  any  sum  or 
sums  of  money  by  mortgage  of  the  said  land  and  buildings  or  any 
part  thereof,  and  to  pay  the  moneys  to  arise  from  any  such  sale, 
or  to  be  received  for  equality  of  exchange,  or  to  be  raised  by  any 
such  mortgage  as  aforesaid,  to  such  person  or  persons  as  the  com- 
mittee shall  direct,  to  the  intent  that  the  same  may  be  added  to 
the  general  funds  of  the  hospital,  and  be  applicable,  at  the  dis- 
cretion of  the  committee,  either  in  the  purchase  of  other  land  or 
buildings,  or  in  the  erection  of  new  or  additional  buildings,  or  in 
repairs,  alterations,  or  improvements,  tfr  for  any  other  charitable 
purpose  for  which  the  general  funds  of  the  hospital  shall  be 
applicable  under  the  existing  rules  and  regulations  thereof. 

5.  It  shall  be  lawful  for  the  trustees,  if  and  whenever  they 
shall  be  directed  so  to  do  by  a  resolution  of  the  committee  of 
management,  or  of  a  general  meeting  of  governors,  to  let  or 
demise  the  said  lands  and  buildings,  or  any  part  thereof  which 
may  not  for  the  time  being  be  required  for  the  purposes  of  the 
hospital,  to  any  person  or  persons  either  from  year  to  year  or  for 
any  term  of  years,  at  such  rent,  and  subject  to  such  covenants 
and  conditions,  as  they  may  think  fit,  and  the  rent  to  be  reserved 
upon  any  such  lease  shall  be  part  of  the  general  funds  of  the 
hospital,  and  be  applicable  accordingly. 

6.  The  receipt  of  the  trustees  for  any  money  payable  upon 
any  sale,  exchange  or  mortgage,  or  for  any  rent  reserved  upon 
any  such  lease  as  aforesaid,  shall  be  a  sufficient  discharge  for  the 
same  to  any  purchaser,  mortgagee,  lessee,  or  other  person  to 
whom  the  same  shall  be  given,  and  such  purchaser,  mortgagee, 
lessee  or  other  person  shall  not  be  bound  or  concerned  to  see  to 
the  application  of  the  said  money  or  rent,  or  be  liable  for  the 
misapplication  or  non-application  thereof. 

7.  Ant  present  or  future  trustee  of  these  presents  shall  be 
at  liberty  to  resign  the  trusteeship  at  any  time  by  signing  a 
note  addressed  to  the  committee  expressing  his  wish  to  resign, 
and  the  committee  may  at  any  time  remove  any  trustee 
from  the  trusteeship  for  any  reason  which  may  appear  to  them 
sufficient. 
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8.  Whenever  there  shall  be  a  vacancy  in  the  trusteeship  oflandpoea 
caused  by  death,  resignation  or  removal,  or  any  other  cause,  the 


committee  of  management  may  by  a  resolution  appoint  one  or  appoStnew 
more  trustee  or  trustees  to  supply  the  vacancy,  and  upon  any  trusteee. 
such  appointment  the  number  of  trustees  may  be  augmented  or 
reduced,  provided  that  the  number  be  never  more  than  five  or 
less  than  three.  Upon  every  such  appointment,  the  trust  property 
shall  be  conveyed  so  as  to  become  vested  in  the  trustees  for  the 
time  being ;  and  every  new  trustee  appointed  as  aforesaid  shall 
and  may  have  and  exercise  all  the  powers  by  these  presents 
vested  in  the  trustees  in  the  like  manner  as  if  he  had  been 
originally  appointed  hereby. 

9.  Whenever  by  these  presents,  or  by  any  such  rules  or  Beeoiution  of 

Tj.  •  .J  ij»  ffAi  •j.i.  j»       committee  or 

regulations  as  aforesaid,  a  resolution  of  the  committee,  or  of  a  of  general 
general  meeting  of  governors,  is  required  for  any  purpose,  a  JJ^be^^*  ^°^ 
copy  of  such  resolution  purporting  to  be  signed  bythe  chairman  eridenced. 
of  the  committee,  or  the  chairman  of  the  general  meeting  by 
which  such  resolution  shall  have  been  passed,  shall  be  deemed  to 
be  sufficient  evidence  thereof,  so  far  as  regards  any  purchaser, 
mortgagee,  lessee,  or  other  person  deriving  title  to  the  hospital 
property  or  any  part  thereof  under  any  sale,  purchase,  mortgage, 
lease,  or  other  disposition  purporting  to  be  made  under  the 
authority  of  these  presents. 
In  witness,  &c. 


No.  VII. 

Conveyance  of  Land  hy  tcay  of  gift  a%  a  Site  for  a 
Cottage  Hospital  (a). 


OF  LAND 

FOB  OOTTAQE 

HOSPITAL. 


THIS  INDENTURE,  made  the day  of ,  18—,  Be-  Parties. 

TWEEN  A.  B.,  of,  &c.  (donor) y  of  the  first  part,  and  the  said  A.  B., 
C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  Gr.  H.,  of,  &c.  {trusteea)^  of  the 
second  part :    Whereas  it  is  proposed  to  establish  a  cottage  Bedtai  of 
hospital  for  the  treatment  and  relief  in  sickness  of  poor  persons  ^^u^  ^ 

(a)  See  p.  414,  note  (a). 
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OF  LAND  living  in  the  parishes  hereinafter  mentioned,  and  a  oommittee  has 
HOSPITAL,  been  appointed  to  collect  suhsoriptions  for  the  building  and  endow- 
oottagehos-  mcnt  thereof,  and  the  parties  hereto  of  the  second  part  are  members 
appoiSment  ^^  ®^^^  committee :  And  whereas  the  said  A.  B.  has  agreed  to  give 
of  committee,  the  piece  of  land  hereinafter  described  as  a  site  for  such  hospital: 
AK^Ste^'^**^  NOW  THIS  INDENTURE  WITNESSETH,  that  the  said 
WitnessLDg  A.  B.  hereby  conveys  unto  the  said  parties  hereto  of  the  second 
S^nor  conveys  P^'  ^''  ^^^t,  &c.  {describe  land),  To  HOLD  the  same  unto  and  to 
Bite  to  trustees,  the  use  of  the  said  parties  hereto  of  the  second  part  in  fee 

Declaration  of   simple  .*    AnU   IT   IS   HEREBY   AGREED    AND    DECLARED   that   the 

trusted,  parties  hereto  of  the  second  part  and  their  successors  in  office  for 

the  time  being  (hereinafter  called  "the  trustees")  shall  stand 

possessed  of  the  land  hereby  conveyed  and  the  building  or 

tojpermit  land  buildings  to  be  erected  thereon>  In  trust  to  permit  the  same  to 

to  be  iised  m  a  be  used  as  a  cottage  hospital  for  the  treatment  and  relief  in 

horoilai  sickness  of  poor  persons  living  in  the  parish  of  F or  any  of 

accordiM  to     the  following  parishes,  namely : , ,  according  and  subject 

regulations  to   to  such  rulcs  and  regulations  for  the  management  and  govern- 
b^terwards   j^^^j  ^f  ^j^^  ^^^  hospital  as  shaU  hereafter  be  framed  by  the 

trustees  or  by  a  committee  appointed  or  approved  of  by  them : 
Rules  and  And  IT  IS  HEREBY  DECLARED  that  the  rules  and  regulations  to 
pro^e  for  be  framed  as  aforesaid  shall  provide  (among  other  things)  for 
oFcomS^  the  appointment  of  a  committee  of  management  or  other 
ofmMiagement  governing  body  either  by  the  election  of  the  subscribers  or  in 
governing  any  other  manner  which  may  be  thought  desirable,  but  so  that 
,  ^'    ^.^.      the  trustees  shall  always  be  ex  officio  members  of  the  said  com- 

also  conditions       ,  .  • 

of  admission,    mittcc  or  governing  body,  and  the  said  rules  and  regulations  shall 

also  prescribe  the  conditions  of  admission  to  the  said  hospital ; 

and  it  may  be  made  one  of  such  conditions  that  patients  able  so 

to  do  shall  pay  part  of  the  expense  of  their  maintenance  and 

Power  to  sell    treatment  in  the  said  hospital:  Provided  always,  and  it  is 

proceeds^       hereby  declared,  that  if  at  any  time  the  committee  of  manage- 

gurchase  other  ^^qj^^  qj  other  the  governing  body  of  the  said  hospital  shall 

consider  that  the  existing  building  is  inconveniently  situate  for 
the  purposes  of  the  hospital,  and  that  it  will  be  better  to  remove 
the  hospital  to  another  site,  then  and  in  such  case  it  shall  be 
lawful  for  the  trustees  by  the  direction  of  the  said  committee 
or  governing  body  to  sell  the  land  hereby  conveyed  and  the 
buildings  thereon,  and  with  and  out  of  the  proceeds  of  the  sale 
to  purchase  another  site  and  erect  a  new  hospital  thereon :  And 
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IT  IS  ALSO  DECLARED  that  if  the  committee  of  management  or      of  laiyd 
other  governing  body  of  the  said  hospital  shall  at  any  time    *^o^^.^ 
hereafter  consider  that  the  said  hospital  is  no  longer  required,  or  po^^to  give 
for  want  of  adequate  support  or  otherwise  cannot  be  efiEeotually  «pJioBpitdii 

*  *  *  ,         ^  ,  •'no  longer 

kept  up,  or  that  for  any  other  rectson  it  will  be  desirable  to  requu^ 
convert  the  said  lands  and  the  buildings  thereon  or  the  money  f^^^appiy 
to  arise  from  the  sale  thereof  to  some  other  charitable  purpose,  ^JJ^^^^^f 
then  and  in  such  case  it  shall  be  lawful  for  the  trustees,  by  the  able  puipoees. 
direction  of  the  said  committee  or  governing  body,  to  sell  the 
said  land  and  buildings,  and  the  said  trustees  shall  hold  the 
money  to  arise  from  such  sale,  In  trust  for  all  or  such  one  or  more 
exclusively  of  other  or  others  of  the  charitable  institutions  of  the 

town  of  F f  or  for  such  other  purposes  for  the  benefit  of  the 

poor  inhabitants  of  F as  the  trustees  or  the  majority  of 

them  shall  in  their  absolute  and  uncontrolled  discretion  by  any 
deed  or  writing  under  their  hands  and  seals  direct,  appoint,  or 
declare :  Provided  also,  and  it  is  hereby  declared,  that  upon  any  statement  of 
sale  made  by  the  trustees  in  professed  exercise  of  the  powers  Buffident 
hereinbefore  conferred  in  that  behalf,  the  statement  of  the  2de  fa^^itho- 
trustees  that  the  sale  has  been  duly  authorized  by  the  committee  '^^^• 
or  other  governing  body  shall  be  conclusive  evidence  as  regards 
the  purchaser  of  the  fact  so  stated,  and  the  purchaser  shall  not 
be  bound  or  concerned  to  verify  the  same :  And  it  is  hereby  statutoxv 
declared  that  the  power  of  appointing  new  trustees  conferred  ^^^ting 
by  section  31  of  the  Conveyancing  Act,  1881,  shall  apply  to  a^i^T""*^*^ 
these  presents  and  to  the  charity  hereby  established. 
In  witness,  &o. 
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No.  vni. 


ON  BALE  TO 
TBU8TEES  OF 
IK8TITDTI0N'. 


Parties. 


Bedtal  of 
agreement  to 
purchase. 


Witiiesfling 
part. 


Conyevanoe 
of  land  to 
trustees. 


CONVEYANCE  an  Sale  io  the  Trustees  of  a  Charitable 
Institution  supparied  by  Voluntary  Contribu- 
tions of  a  piece  of  Land  as  a  Site  for  Additional 
Buildings  (a). 

THIS  INDENTUEE,  made  the day  of ,  18—,  Be- 
tween A.  B.,  of,  &o.  [vendor)^  of  the  one  part,  and  C.  D.,  of, 
&c.,  E.  F.,  of,  &c.,  and  G-.  H.,  of,  &o.,  the  trustees  of  an  insti- 
tution known  as (hereinafter  called  "  the  trustees  "),  of  the 

other  part :  Whereas  the  trustees,  by  the  direction  of  the  com- 
mittee of  management  of  the  said  institution,  have  agreed  with 

the  said  A.  B.  to  purchase  from  him,  for  the  sum  of  £ ,  the 

piece  of  land  hereinafter  described,  it  being  intended  to  erect 
thereon  an  additional  building  for  the  purpose  of  the  said  insti- 
tution: And  whereas  the  funds  of  the  said  institution  are 
derived  entirely  from  voluntary  subscriptions:  NOW  THIS 
INDENTUEE  WITNESSETH,  that  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  sum  of  £ paid  to  the 

said  A.  B.  by  the  trustees  out  of  the  general  funds  of  the  said 
institution  (the  receipt  whereof  the  said  A.  B.  hereby  acknow- 
ledges), the  said  A.  B.,  as  beneficial  owner,  hereby  conveys 
unto  the  trustees  All,  &c.  (parcek).  To  hold  the  same  imto  and 
to  the  use  of  the  trustees  in  fee  simple,  In  trust  for  the  purposes 
of  the  said  institution,  and  to  be  from  time  to  time  conveyed  and 
disposed  of  by  way  of  sale,  exchange,  mortgage,  or  otherwise,  in 
such  manner  as  the  committee  of  management,  or  other  the 
governing  body  for  the  time  being  of  the  said  institution,  shall 
direct. 
In  witness,  &c. 


(a)  This  deed  must  be  enrolled ;  but  as  the  purchase-money  conies  out 
of  the  general  funds  of  the  institution,  it  is  apprehended  that  the  deed 
will  not  be  invalidated  by  the  death  of  any  person  within  twelve  months. 
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No.  rx. 

CONVEYANCE  o/'Land  as  a  Site  for  an  Iron  Church,    op  land  as  a 
with  power  to  the  Trustees  to  convey  it  to  the  Ecclest-  ikon  ohxjbch. 


ASTICAL  Commissioners  in  case  of  its  being  enlarged 
into  a  Permanent  Building. 

Under  the  authority  of  an  Act  of  Parliament,  passed  in  the  Tenant  for  life 
36th  and  37th  years  of  her  Majesty  Queen  Victoria,  intituled  ^J^^St^hi 
"An  Act  to  afford  further  facilities  for  the  conyeyance  of  land  ^^^^."J'f" 

J      ^  maander  con- 

fer sites  for  places  of  religious  worship  and  for  burial  places,"  vey  land. 

I,  A.  B.,  being  under  or  by  virtue  of  the  will  of  X.  T.,  of,  &c., 
tenant  for  my  life  in  possession  of  (among  other  hereditaments) 
the  piece  of  land  hereinafter  described,  and  intended  to  be  hereby 
conveyed.  Do  by  these  presents  freely  and  voluntarily  and  with- 
out any  valuable  consideration,  and  with  the  concurrence  hereby 
testified  of  my  eldest  son,  C.  B.,  the  person  next  entitled  under 
the  said  will  for  a  beneficial  interest  in  remainder  in  fee  tail  in 
the  said  piece  of  land,  give,  grant,  and  convey,  and  I,  the  said 
C.  B.,  do  hereby  freely  and  voluntarily,  and  without  any  valu- 
able consideration,  grant  and  confirm  unto  the  Bev.  E.  F.,  the 

present  vicar  of  the  parish  of ,  and  G.  H.,  and  I.  K.,  the 

present  churchwardens  of  the  said  parish.  All,  &c.  :    To  hold  To  yicar  and 
unto  and  to  the  use  of  the  said  E.  F.,  G-.  H.,  and  I.  K.,  and  hardens  of 
their  heirs,  for  the  purpose  of  the  said  Act,  and  to  be  applied  j^J^^J^Jshll^^ 
(either  alone  or  in  conjunction  with  any  adjoining  land  which 
may  be  obtained  for  the  purpose)  as  a  site  for  a  church  or  chapel 
of  ease,  to  be  licensed  by  the  Archbishop  of  Canterbury  for  the 
celebration  of  divine  service  according  to  the  doctrine  and  rites 
of  the  Church  of  England  as  by  law  established,  and  for  no 
other  purpose  whatever :  And  it  is  hereby  declared,  that  vicar  and 
unless  and  until  the  said  land  shall  become  vested  in  the  Ecde-  ^^^  to 
siastical  Commissioners  as  hereinafter  provided,  the  erection  of  ^^^^^ 
the  church  or  chapel  thereon,  and  the  airangements  for  the 
conduct  of  divine  service  therein,  and  the  management  of  the 
same  generally,  shall  be  imder  the  sole  control  of  the  persons 
who  shall,  for  the  time  being,  be  the  vicar  and  churchwardens 
of  the  said  parish  of :  Ajtd  if  and  whenever  the  legal  estate 
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OFLAin)  AS  A 

SITE  FOB  AN 

IBON  CHUBCH. 


Bedtalthat 
iron  church 
intended  at 
first,  and  ulti- 
mately a  per- 
manent 
church. 


Declaiation 
that  if  perma- 
nent diurch 
built,  site  may 
be  conveyed  to 
Eccleaiastical 
Commis- 
Bioners. 


in  the  said  land  shall,  under  these  presents,  be  vested  in  any 
person  or  persons  other  than  the  vioar  or  ohurohwardens  for  the 
time  being,  suoh  person  or  persons  shall  convey  and  deal  with 
the  same  from  time  to  time  as  the  said  vicar  and  churchwardens 
shall  direct:  And  wheheas  it  is  contemplated  at  present  to 
erect  only  an  iron  temporary  church  on  the  said  land  (to  be 
licensed  by  the  Archbishop  of  Canterbury),  the  same  not  being 
large  enough  for  a  permanent  building,  but  it  is  hoped  that  the 
site  may  hereafter  be  enlarged  by  the  acquisition  of  other  land, 
and  that  a  permanent  church  may  be  then  built,  in  which  case 
it  might  be  desirable  that  the  same  should  be  vested  in  the 
Ecclesiastical  Commissioners  for  England  under  the  Church 
Building  Acts :  Now  it  is  hereby  provided  and  declared 
that  if  the  said  vicar  and  churchwardens,  for  the  time  being, 
shall  at  any  time  hereafter  determine  to  have  a  permanent 
church  erected  either  wholly  on  that  land  hereby  conveyed,  or 
partly  on  that  land  and  partly  on  other  land,  to  be  hereafter 
acquired  for  the  purpose,  then  and  in  such  case  it  shall  be  lawful 
for  the  said  vicar  and  churchwardens  to  convey  the  said  land  to 
the  Ecclesiastical  Commissioners,  or  as  the  said  Commissioners 
shall  direct,  to  be  devoted  when  consecrated  to  ecclesiastical  pur* 
poses  for  ever,  by  virtue  and  according  to  the  true  intent  and 
meaning  of  the  Church  Building  Acts. 
In  witness,  &c. 


No.  X. 


DEMISE  FOB 
PUBLIC  PABE. 


Parties. 


DEMISE  q/"  Land /or  fl  Long  Term  at  a  Nominal  Eent  to 
an  Urban  Sanitary  Authority  far  a  Public  Park 
or  Eecreation  Ground  {a). 

THIS  INDENTUEE  made,  Ac,  Between  A.  B.,  of,  &c.,  of 
the  one  part,  aad  the  mayor,  aldermen,  and  burgesses  of  the 

(a)  See  the  Public  Health  Act,  1875  (88  &  39  Yict.  c.  55),  s.  164.  This 
deed  will  not  require  enrohnent.  See  Mortmain  and  Chantable  Uses  Act, 
1888,  8.  6. 
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borough  of in  the  county  of ,  being  the  urban  sani-    dbxibe  fob 

tary  authority  for  the  said  borough  (hereinafter  called  "  the   ''^"^  ^^^' 
lessees"),  of  the  other  part:  Witnesseth  that  the  said  A.  B.  JJ.^®**' 
hereby  demises  unto  the  lessees  All  that  piece  of  land,  &o.,  authority  of 
Except  and  reserving  unto  the  said  A.  B.,  his  heirs  and  assigns  ^^\  ^^ 
(all  of  whom  are  hereinafter  included  in  the  term  "  the  rever-  reserving 

,  ,  ,  ,  ,  mines  and 

Bioner   )  all  mines  of  coal,  ironstone,  and  fireclay,  in  and  under  minerals,  with 

the  said  premises,  with  all  necessary  powers  for  getting  the  wo^k'same, 

same,  so  that  no  entry  be  made  upon  the  surface  of  the  said 

ground  for  that  purpose,  but  so  also  that  the  present  or  future 

owners  or  lessees  of  the  minerals  shall  not  be  liable  for  any 

damage  that  may  have  arisen  or  have  been  occasioned,  or 

may  hereafter  arise  or  be  occasioned,  to  the  surface  or  to  any 

present  or  future  buildings  or  erections  thereon,  by  subsidence 

or  otherwise,  in  consequence  of  working  the  minerals  or  any 

adjacent  minerals,  and  whether  the  minerals  or  any  of  them 

have  been  already  worked  or  got  or  shall  hereafter  be  worked 

or  got,  it  being  the  intent  of  the  parties  hereto  that  no  right  to 

the  support  of  the  surface  by  any  subjacent  or  adjacent  strata 

or  stratum  of  minerals  shall  be  conferred  on  the  lessees  or 

implied  from  this  lease :    But  with  power  for  the  lessees  to 

dig  for  and  use  any  common  clay,  marl  and  sand  in  the  said 

land  for  the  purposes  of  the  park  hereinafter  mentioned,  but 

so  that  such  clay,  marl  and  sand  shall  not  be  manufactured  into 

bricks  or  other  articles,  or  be  sold  or  removed  from  the  said 

land :  To  hold  the  same  (subject  to  the  rights  of  the  tenants 

under  existing  yearly  tenancies  of  the  said  premises  or  any 

part  thereof)  unto  the  lessees  for  the  term  of  999  years  from  for  term  of 

the day  of  ,  18—,  yielding  and  paying  therefor  atnomSiii 

the  yearly  rent  of  ten  shillings :  And  the  lessees  hereby  cove-  '^^^ 
nant  with  the  said  A.  B.  and  other  the  reversioner  in  manner  lesM^  '^ 
following  (that  is  to  say) :  That  the  lessees  wiU  during  the  ^^^^ 
said  term  pay  all  existing  and  future  rates,  taxes,  assessments, 
and  outgoings  of  every  description  for  the  time  being  payable 
either  by  landlord  or  tenant  in  respect  of  the  land  hereby 
demised ;  And  also  will  forthwith  at  their  own  expense  pro-  to  lay  out 
ceed  to  lay  out  the  land  hereby  demised  as  and  for  a  public        a^apar  , 
park  or  recreation  ground,  and  will  for  that  purpose  plant  the 
same  with  ornamental  trees  and  shrubs,  and  make  and  construct 
such  roads  and  footpaths  through  the  same  as  may  be  necessary 
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DEMISE  FOB 
FUBUO  PARE. 

to  fence  it ; 

to  permit  in- 
habitants  of 

and 

public  gene- 
rally to  have 
use  and 
enjoyment 
as  a  public 
park. 

Not  to  permit 
political  or 
religious 
meetings. 


To  do  nothing 
which  may  be 
an  annoyance 
to  neighbour- 
ingpi^perty. 


Not  to  assign, 
&c.,  without 
consent. 

Not  to  erect 
any  building 
without 
consent. 


Lessees  may 
make  bye- 
laws. 


or  oonvenient ;  And  also  will  at  their  own  expense  fence  the 
said  land  from  the  adjoining  property  with  a  dwarf  stone  wall 

and  iron  palisading,  the  said  fence  to  be  completed  within 

calendar  months  from  the  date  hereof ;  And  also  will  permit 

the  inhabitants  of and  the  neighbourhood  thereof,  and  the 

public  generally,  to  have  the  use  and  enjoyment  of  the  said 
land  as  a  public  park  for  the  purposes  of  recreation  at  all  rea- 
sonable times  during  the  said  term ;  And  will  not  at  any  time 
permit  public  meetings  for  the  discussion  of  political,  re- 
ligious, trade,  or  social  questions,  or  other  matters  of  con- 
troversy to  be  held,  or  religious  services  to  be  conducted,  or 
lectures  or  addresses  delivered  on  any  part  of  the  said  land, 
nor  permit  the  said  land  or  any  part  thereof  to  be  used  except 
as  a  public  park  or  for  any  other  purposes  than  those  of  recrea- 
tion and  enjoyment;  And  will  not  do  or  suffer  any  act  or 
thing  which  may  be  or  grow  to  the  annoyance,  damage,  or 
disturbance  of  the  reversioner  or  his  tenants  or  lessees  or  the 
owners  or  occupiers  of  any  adjoining  or  neighbouring  property ; 
And  will  not  assign,  underlet,  or  part  with  the  possession  of 
the  said  land  or  any  part  thereof  during  the  said  term  without 
the  previous  licence  in  writing  of  the  reversioner;  And  will 
not  during  the  said  term  erect,  or  suffer  to  be  erected,  on  any 
part  of  the  said  land  any  building  or  erection,  either  permanent 
or  temporary,  without  the  previous  licence  in  writing  of  the 
reversioner:  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  lessees  from  time  to  time 
to  make  such  bye-laws  and  regulations  as  they  shall  deem  neces- 
sary or  convenient  for  securing  to  the  public  the  reasonable 
use  and  enjoyment  of  the  said  park,  and  for  the  maintenance 
of  order  and  decency  therein,  and  for  any  other  purposes  for 
which  bye-laws  and  regulations  are  usually  made  in  like  cases. 
In  witness,  &c. 
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No.  XL 

CONVEYANCE    on  a  sale  of  a   Building  and  Land    of  bitb  fob 
for  a    Nonconformist    Chapel  and    a    Minister's      chapel 


House  (a). 

THIS  INDENTUEE,  made  the  day  of  ,   18—,  Parties. 

Between  A.  B.,  of,  &o.,  of  the  one  part,  and  (trustees),  of  the  other 
part,  WITNESSETH  that  in  consideration,  &o.,  the  said  A.  B.,  Conveyimoe 
as  beneficial  owner,  hereby  conveys  unto  the  said  (trustees)  All,  and  land  by 
&o.  (parcels).  To  h.old  the  same  unto  and  to  the  use  of  the  said  tr^LT 
(trustees)  in  fee  simple.  Upon  trust  at  all  times  hereafter  to  per-  in  trust  toper-, 
mit  the  said  premises  to  be  used  as  a  place  of  public  worship  by  Ssed'aa^a  place 

the  society  of  Protestant  Dissenters,  called ,  and  to  permit  ^^^^^  ^^ 

to  ofiiciate  in  the  said  building,  and  to  reside  in  any  house  society, 
which  may  hereafter  be  erected  upon  the  same  premises,  such  mini^OT's 
person  or  persons  of  the  denomination  of  Protestant  Dissenters,  ^o^^> 

called ,  as  the  members  of  the  said  society  present  at  any 

church  meeting  duly  assembled  for  that  purpose,  by  public 
notice  to  be  given  in  the  said  building  during  public  worship  on 
the  two  Sundays  immediately  preceding  such  church  meeting, 
or  two-thirds  of  them  in  number,  shall  from  time  to  time  elect 
as  their  minister  or  pastor  during  their  will  and  pleasure :     And  and  to  aUow 

1       ^  1     11  1  i    i         Sunday  school 

upon  further  trust,  in  case  a  schoolroom  shall  be  erected  or  and  other 
provided  upon  the  said  premises,  or  if  there  shall  be  no  separate  J^^in*^ ^ 
schoolroom  or  schoolrooms,  and  it  shall  by  the  members  of  the  said  ^"i^ding- 
society  present  at  their  church  meeting  duly  assembled  as  afore- 
said, or  two-thirds  of  them,  be  thought  necessary  or  expedient 
to  hold  a  Sunday  or  other  school  or  schools  in  any  proper  part 
of  the  said  building,  to  permit  a  Sunday  or  other  school  or 
schools  to  be  held,  conducted,   and  carried  on  from  time   to 
time  in  the  said  building,  but  only  at  such  hours  and  times 
as   shall  not  interfere  with  divine  worship,  and  in  all  cases 
subject  to  such  regulations  as  shall  be   agreed  upon  by  the 
members  of  the  said  society  at  a  church  meeting  duly  assembled 
as  aforesaid,  or  two  third  parts  of  them  in  number :   And  upon 

(a)  This  will  require  enrolment,  and  the  vendor  should  execute  it  in 
the  presence  of  two  witnesses. 

VOL.  II.  F  F 


1 
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OP  SITE  FOB    FURTHER  TRUST  from  time  to  time  to  raise  Buch  sum  or  sums  of 
CHAPEL.       money  as  the  members  of  the  said  society  present  at  a  church 
Power  to         meeting  duly  assembled  as  aforesaid,  or  two  third  parts  of  them 
exchange,*  and'  ^^  number,  shall  direct  by  mortgage  or  mortgages  of  all  or  any 
lease.  p^j^  Qf  i\^q  g^id  premises,   and  also  when  thereunto  required 

by  the  members  of  the  said  society  present  at  a  church  meeting 
duly  assembled  as  aforesaid,  or  two  third  parts  of  them 
in  number,  to  make  sale  of  the  said  premises,  or  exchange 
the  same  or  any  part  thereof  for  or  in  lieu  of  any  other 
hereditaments,  whether  freehold,  copyhold,  customary,  or  lease- 
hold, or  to  let  or  demise  the  same  for  any  term  of  years :  Pro- 
vided ALWAYS,  that  the  trustees  for  the  time  being  shall  stand 
seised  or  possessed  of  the  hereditaments  and  premises  which  shall 
be  BO  taken  in  exchange  upon  the  same  trusts  as  are  hereinbe- 
fore declared  concerning  the  hereditaments  hereby  assured,  and 
shall  stand  possessed  of  the  money  which  from  time  to  time 
shall  be  received  on  any  mortgage,  sale,  or  exchange,  or  for  or 
in  respect  of  the  rents  and  profits  of  the  said  premises,  Upon 
TRUST  to  lay  out  and  apply  the  same  either  in  the  purchase  of 
other  hereditaments,  to  be  held  upon  the  same  trusts  as  are 
hereinbefore  declared  concerning  the  said  premises  hereby  con- 
veyed, or  in  the  repair  or  improvement  of  the  trust  property,  or 
for  promoting  the  objects  of  the  said  society,  in  such  manner  as 
the  members  of  the  said  society  present  at  a  meeting  to  be  called 
for  that  purpose  as  aforesaid,  or  two  third  parts  of  them  in  number. 
If  society  is  shall  from  time  to  time  direct ;  And  upon  further  trust  that 
pr^ilL  to  be  ^  ^ase  the  said  society  shall  be  totally  dissolved  or  dispersed,  or 
^id  on  other  ^j^q  regular  public  worship  at  the  said  building  be  discontinued 
for  twelve  calendar  months  together,  then  upon  trust  for,  &c. 
{here  specify  the  trust  or  object  for  which  the  building  may  be  used 
in  the  event  referred  to)  :  Provided  also,  that  so  often  as  the 
number  of  the  trustees  shall  by  death  or  otherwise  be  reduced 
to  five  or  less,  or  oftener  if  the  members  of  the  said  society  shall 
think  it  expedient,  so  many  others  shall  be  appointed  trustees  as 
shall  make  up  the  whole  number  of  trustees  to  nine,  such  new 
trustees  to  be  from  time  to  time  appointed  by  the  members  of 
the  said  society  present  at  their  church  meeting  duly  assembled 
as  aforesaid,  or  two  third  parts  of  them  in  number. 
In  witness,  &o. 


CHARITY  DEEDS.  435 


No.  XII. 


CONVEYANCE  upon  a  Sale  of  Charity  Lands  with  the    conveyance 
APPROVAL  of  the  Charity  Commissioners  {a).  opohabitt 

LANDS. 


THIS  INDENTUEE,  made  the day  of ,  Between  Parties. 

A.  B.  of,  &e.,  and  C.  D.  of,  &c.,  the  trustees  of  a  charity  called, 
&c.  {state  the  title  of  the  charity)^  of  the  one  part,  and  E.  F.  of, 
&c.  {purchase}')^  of  the  other  part :  Whereas  the  said  A.  B.  and  Agreement  for 
C.  D.  lately  agreed  to  sell  to  the  said  E.  F.  the  hereditaments  of  chiity. 
intended  to  be  hereby  conveyed  (being  part  of  the  lands  belong- 
ing to  the  said  charity),  at  the  price  of  £ ,  but  subject  to  Subject  to 

the  approbation  of  the  said  sale  by  the  Charity  Commissioners  charity  Com- 
f or  England  and  Wales :  And  whereas  by  an  order  under  the  ^^o"^®"- 

common  seal  of  the  said  Charity  Commissioners,  dated  the charity  Com- 

day  of ,  the  said  Commissioners  having  inquired  into  the  ™""°'^®" 


approYing 

circumstances,  and  being  satisfied  that  the  proposed  sale  would  ^^' 

be  advantageous  to  the  charity,  did  authorize  the  said  sale,  and 

gave  directions  to  the  said  A.  B.  and  C.  D.  to  carry  the  same 

into  effect :  NOW  THIS  INDENTURE  WITNESSETH,  that  witnessing 

part. 

in  pursuance  of  the  said  agreement,  and  by  virtue  of  the  said 

order  of  the  said  Charity  Commissioners,  and  in  consideration  of  Consideration. 

the  sum  of  £ to  the  said  A.  B.  and  C.  D.  paid  by  the  said 

E.  F.,  &c.  (the  receipt,  8cc,).  the  said  A.  B.  and  C.  D.,  as  trustees.  Trustees 

convey  to  nui 

hereby  convey  unto  the  said  E.  F.,  All,  &c.  {parcels) :  To  hold  chaser  in  fee. 
the  same  unto  and  to  the  use  of  the  said  E.  F.  in  fee  simple. 
In  witness,  &c. 

(a)  It  is  assumed  in  the  above  Precedent  that  the  charity  is  an  endowed 
one.    See  p.  413,  supra. 


ur- 


ff2 
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ONSAL^. 

OF  OHABITT 

lANDS. 

Parties. 


No.  XIII. 

CONVEYANCE  upon  a  Sale  hy  Trustees  of  a  Charity 
supported  hy  Voluntary  Contributions  {a). 


THIS  INDENTURE,  made  the 


day  of ,  18—,  Be- 


Becite  con- 
veyance to 
trustees. 

That  purchase- 
money  arose 
from  voluntary 
contributions. 


Meeting  of 
governors  at 
which  com- 
mittee was 
empowered  to 
sell. 


Offer  by 
purchaser. 


Besolution  of 
committee 
accepting 
offer. 


Witnessing 
part. 

Consideration. 

Trustees  to 
convey  to  pur- 
chaser in  lee. 


tween  a.  B.,  of,  &0.,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  the 

trustees  of  a  charitable  institution  established  at ,  called 

{rendoni)^  of  the  one  part,  and  G.  H.,  of,  &c.  {purchasei')^  of  the 
other  part  [recite  conveyance  to  the  trustees  of  property  of  which  the 

land  sold  is  part) :  And  whereas  the  said  sum  of  £ paid  as 

purchase-money  for  the  hereditaments  comprised  in  the  herein- 
before recited  indenture  arose  entirely  from  voluntary  contribu- 
tions, and  was  money  applicable  for  the  general  purposes  of  the 
institution  at  the  discretion  of  the  committee  of  management  for 
the  time  being:  And  whereas  at  a  general  meeting  of  the 

governors  of  the  said  institution  held  at on  the day 

of last,  it  was  resolved  that  the  land  intended  to  be  hereby 

conveyed,  being  no  longer  required  for  the  purposes  of  the  insti- 
tution, should  be  sold  by  the  committee  of  management  at  such 
price  as  the  committee  should  think  fit :  And  whereas  the  com- 
mittee of  management  entered  into  negotiations  with  the  said 
Q.  H.  for  the  sale  of  the  said  land,  and  the  said  G*.  H.  made  an 

offer  of  £ for  the  same :  And  whereas  at  a  meeting  of  the 

committee  of  management  held  at on  the day  of 

last,  it  was  resolved  that  the  offer  of  the  said  G.  H.  to  buy  the  said 

land  for  £ be  accepted,  and  that  the  said  A.  B.,  C.  D.,  and 

E.  F.,  as  the  trustees  of  the  said  institution,  be  directed  to  convey 
the  said  land  to  the  said  G.  H.,  and  to  receive  the  purchase- 
money  :  NOW  THIS  INDENTURE  WITNESSETH,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the  sum  of 

£ paid  by  the  said  G.  H.  to  the  said  A.  B.,  C.  D.,  and  E.  F., 

as  the  trustees  of  the  said  institution  (the  receipt^  4'^.),  the  said 
A.  B.,  C.  D.,  and  E.  F.,  as  trustees,  hereby  convey  unto  the  said 
G.  H.,  All,  &c.  (parcels),  To  hold  the  same  unto  and  to  the  use 
of  the  said  G.  H.  in  fee  simple. 
In  witness,  &c. 


(a)  The  consent  of  the  Charity  Commissioners  is  not  necessary.    See 
p.  413,  Bxiprd, 
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No.  XIV. 

CONVEYANCE  of  a  Slhoolhouse  hy  the  Managers  of   oonveyancb 
an  Elementary  School  to  a  School  Board,  under     house  to" 
Section  23  of  the  Elementary  Education  Act,  1870.    ^"^^  ^^- 

THIS  INDENTUEE,  made  the day  of ,  18—,  Be-  Parties. 

tween  a.  B.,  of,  &c.,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  G.  H.,  of,  &e., 
J.  K.,  of,  &o.,  L.  M.,  of,  &o.,  0.  P.,  of,  &c.  (being  the  majority  of 
the  trustees  of  a  certain  charity  called  L Charity  and  com- 
petent as  such  to  act,  and  for  the  purposes  of  these  presents 
acting,  as  the  managers  of  the  said  charity),  of  the  one  part,  and 

the  School  Board  for (hereinafter  called  "  the  Board")  of 

the  other  port :  "Whereas  M.  L.,  late  of ,  deceased,  by  her  Recital  of  ^ 

will,  bearing  date  the day  of  ,  and  which  was  duly  school. 

proved  in  the  Prerogative  Court  of  Canterbury,  on  the day 

of  in  the  same  year,  bequeathed  certain  leasehold  pre- 
mises therein  mentioned  unto  certain  trustees  in  her  said  will 
named  upon  trust  to  apply  the  annual  income  thereof  in  the 
bringing  up,  instructing,  and  educating  in  the  principles  of  the 
Christian  religion  as  the  same  was  then  taught,  professed,  and 
practised  in  the  Established  Church  of  England,  40  poor  chil- 
dren— namely,  20  boys  and  20  girls  of  the  said  parish  of , 

and  that  the  said  trustees,  or  the  major  part  of  them,  should 
choose  and  nominate  the  children  to  be  from  time  to  time  en- 
titled to  the  benefit  of  the  said  charity  :  And  whereas  by  a  Scheme 
scheme  annexed  to  a  decree  of  the  High  Court  of  Chancery,  the  Court  of 
made  in  a  suit  instituted  in  the  said  Court  for  the  administration  the^a^mi^-'^ 

of  the  trusts  of  the  said  charity,  in  which  suit ,  church-  ^^^  ^^  *^® 

wardens  of aforesaid,  and ,  overseers  of  the  poor  of 

the  said  parish,  on  behalf-  of  themselves,  and  20  poor  boys  and 

20  poor  girls,  were  plaintiffs  and were  defendants,  and 

which  scheme  was  confirmed  by  the  Lord  Chancellor  on  the 

day  of ,  it  was  (among  other  things)  provided  that  the 

trustees  for  the  time  being  of  the  said  charity,  or  the  major  part 
of  them,  should  from  time  to  time  visit  the  schools  of  the  said 
charity,  elect  the  objects  thereof,  and  appoint  the  schoolmasters 
and  schoolmistresses  of  the  same  schools,  and  should,  as  often 
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cjoNVEYANCB    in  aDj  year  as  they  might  think  proper,  meet  at  the  sohoolhouso 
HOUSE  TO      and  examine  into  the  conduct  and  behaviour  of  the  masters  and 
'  mistresses,  and  of  such  poor  children,  and  see  the  state  and  con- 
dition of  the  said  school,  and  consult  of  proper  measures  to  be 
taken  in  and  about  the  performing  and  executing  their  said 
Order  of         trust,  and  render  accounts  thereof :  And  whereas  by  an  order 
miaaioners        of  the  Board  of  Charity  Commissioners  for  England  and  Wales 

2^^^       bearing  date  the day  of ,  it  was  ordered  that  the  said 

several  persons,  parties  hereto  of  the  first  paxt,  together  with 

{other  trustees),  be  appointed  to  be  trustees  for  the  administra- 

That  trustees    tion  of  the  said  charity :  And  whereas  the  trustees  of  the  said 

are  seised  of  ,  ,  "^        ,  , 

Bchooihouse.     chanty  are  seised  or  entitled  in   fee  simple,  as  part  of  the 
property  of  the  said  charity,  of  or  to  the  schoolhouses  and 

premises,  situate  at aforesaid  hereinafter  described,  and 

hereby  intended  so  to  be  conveyed,  subject  to  the  payment  of 
^**  schools  a  yearly  fee  farm  or  ground  rent  of  £2 :  And  whereas  the 
maintained  schools  established  by  the  said  charity  have  been  maintained 
their  own  ^  ^^^  Supported  in  part  by  the  funds  of  the  said  charity  ;  and  in 
parOy  by  sub-  ^^^^^^  part  by  the  voluntary  subscriptions  of  persons  residing 

sections  and   in  or  in  the  neighbourhood  of aforesaid  ;  and  in  further  part 

government  by  an  annual  gl^ant  out  of  funds  appropriated  by  Parliament  for 
Meetin  of  P^^lic  Education  in  Great  Britain  :  And  -whereas  at  a  meeting 
trustees,  and     of  trustees  of  the  Said  charity,  held  at  the  schoolhouse  at 

resolution  to         r  -j  x-l  j  j?  i     i    •  £  l* 

transfer  aforesaid,  on  the day  of last,  m  pursuance  of  a  notice 

jdb^mouse  to  f^^  ^i^^^  purpose  duly  given,  by  affixing  the  same  against  the 

door  of  the  parish  church  at ,  and  by  a  post  letter  addressed 

to  each  of  the  trustees  of  the  said  charity,  and  which  notice  was 

dated  the day  of ,  and  which  meeting  was  attended 

by  all  the  trustees  of  the  said  charity,  except  the  said ,  It 

was  (amongst  other  things)  resolved  by  a  majority  of  the  trustees 
present  at  such  meeting,  and  which  majority  was  constituted  of 
the  several  persons  pajties  hereto  of  the  first  part,  that  in  con- 
sequence of  the  falling  off  of  the  subscribers  to  the  said  schools 
and  the  inadequacy  of  the  funds  within  the  control  of  the 
trustees  sufficiently  to  maintain  and  support  the  said  schools,  it 
would  be  for  the  benefit  of  all  persons  interested  in  the  said 
charity  that  the  said  schoolhouse  should  be  transferred  to  the 
School  Board  of  the  parish,  reserving  to  the  trustees  the  exclu- 
sive use  of  the  schoolrooms  for  the  purposes  of  their  trusts,  on 
every  Sunday,  and  also  between  the  hours  of  9  and  9.45  in  the 
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morning  on  every  Friday  in  each  year,  the  Board  undertaking   oowvbtancb 
the  repairs  and  inBuranee  against  fire  of  the  school  premises,  and      house  to 
paying  the  ground  rent  in  respect  of  the  same:  And  whereas  ^^^^  boabp. 

on  the day  of the  said  proposed  arrangement  for  the  '^^^^^^ 

transfer  to  the  said  Board  of  the  said  schoolhouses,  received  the  consented  to 

'    ,  Dy  all  the  sub- 

consent  of  twenty-five,  heing  all  of  the  annual  subscribers  to  the  Bcribereandby 
said  schools,  who  were  present  at  a  meeting  duly  summoned  and  Department, 
voted  on  the  question,  and  also  received  the  consent  of  the 

Education  Department  on  the day  of ,  and  the  same 

arrangement  was  afterwards,  in  the  terms  of  the  said  resolution, 

embodied  in  certain  articles  of  agreement,  bearing  date  the 

day  of  ,  and  made  between,  &c.  (parties)  :  NOW  THIS  Witnesang 

INDENTURE  WITNESSETH,  that  for  carrying  into  effect  ^^* 
the  said  arrangement  in  relation  to  the  said  schoolhouses,  and 
pursuant  to  and  in  exercise  •  of  the  powers  and  authorities  for 
that  purpose  conferred  by  the  Elementary  Education  Act,  1870, 
The  said  several  persons,  parties  hereto  of  the  first  part,  in  the  Managers 
character  of  managers  of  the  said  schools,  do  hereby  convey  unto  houses 

the  said  Board:  All  those  the  schoolhouses  situate  at  

aforesaid,  now  or  lately  used  for  the  purposes  of  the  said  charity, 
together  with  the  yaxd,  play-grounds,  outbuildings,  and  other  the 
premises  to  the  same  belonging,  which  said  schoolhouses,  play- 
grounds, and  other  premises,  are  delineated  in  the  plan  drawn 
in  the  margin  of  these  presents,  and  are  distinguished  thereon 
by  the  colour  pink,  and  the  same  have  been  erected  upon  and 

formed  out  of  a  certain  piece  of  land,  which  was  in  the  year 

conveyed  to  the  trustees  of  the  said  charity  by  one  H.  S.  by  the 

description  following  (namely),  All  that,   &c.  (describe  land,) 

To  hold  the  said  premises  (subject  to  the  said  yearly  fee  farm 

rent  of  £2  payable  thereout)  unto  and  to  the  use  of  the  Board  ^  *^®  Board ; 

in  fee  simple :  To  and  for  the  intents  and  purposes  following 

(namely)  :    To  the  intent  and  purpose  that  the  Board  shall  ^a^^h^T^ail 

from   time   to  time  hereafter  out  of   the  funds  under  their  pay  the  ground 

control  pay  the  said  rent  payable  in  respect  of  the  said  pre-  the  premises 

mises,  and  keep  the  said  schoolhouses  and  premises,  and  the  SsSedL^*^ 

fences  separating   the   same  from  the  adjoining  properties,  in 

good  repair,  and  the  buildings  insured  against  loss  or  damage 

by  fire  in  a  sum  equal  to  the  value  thereof,  in  some  respectable 

office  of  insurance,  to  be  selected  by  the  Board,  and  approved  of 

by  the  trustees  or  trustee  for  the  time  being  of  the  said  charity, 


440  CHAKITY  DEEDS. 

oowvxTAircE   or  Buoh  of  them  as  shall  be  competent  to  act  in  the  execution  of 

HOUSE  TO     the  trusts  of  the  said  charity,  and  subject  as  aforesaid :  To  the 

BOHooL  BOABP.  Jj^^qj^^  ^ud  puTpose  that  the  trustees  or  trustee  for  the  time 

ttieroto^ioihe  ^^S  ^^  ^^^  ^^  charity  may  have  the  exclusive  use  of  the 
ijitentthat  gaid  schoolhouses,  for  the  purposes  of  their  trust,  on  every 
charity  may  Sunday  in  each  year,  and  also  between  the  hours  of  9  and  9.45 
proniMB  on  ^^  ^ho  moming  of  every  Friday  in  every  year,  and  subject  as 
duriM^oertidn  ^^^csaid :  To  the  intent  and  purpose  that  the  said  school- 
hoiOT  on  every  houses  and  premises  may  be  deemed  to  be  a  school  provided 
And  Bubject  ^7  the  Board  within  the  meaning  of  the  Elementary  Education 
^"*°;' ^{1*  .  Act,  1870. 

same  may  be  a  ' 

Bchoolpro-  In  WITNESS,  &C. 

Tided  by  board 

within  the  Act. 


WILLS. 


The  principal  characteristic  of  a  will  is,  that  it  is  characteristics 
ambulatory  and  revocable,  and  has  no  operation  during  **  *  ^  • 
the  life  of  the. testator.  The  form  of  the  instrument 
is  not  of  importance,  so  long  as  its  terms  are  testamen- 
tary (a)  ]  but  if  the  instrument  is  in  the  form  of  a  deed, 
the  circumstance  of  the  grantor  reserving  a  life  interest 
to  himself,  with  a  general  power  of  revocation,  does 
not  make  it  testamentary  (b). 

It  is  proposed  in  this  Dissertation  to  consider  the  Division  of  the 
subject  of  wills  under  the  following  heads  : — I.  What  ^^  ^^ 
property  can  be  disposed  of  by  will,  who  may  make  a 
will,  how  a  will  nmst  be  executed  and  attested,  and 
what  amounts  to  a  revocation  of  a  will.  II.  As  to  the 
time  from  which  a  will  speaks,  what  property  passes 
under  a  general  devise  or  bequest,  and  what  words  are 
sufficient  to  carry  the  fee  simple.  III.  In  what  cases 
the  trustees  take  the  legal  estate  under  a  devise,  and 
as  to  the  extent  of  their  estate.  IV.  Legacies,  general 
and  specific,  vested  and  contingent,  gifts  to  children, 
next  of  kin,  legal  representatives,  &c.  V.  Lapse. 
VI.  For  what  period  the  vesting  of  property  given  by 
will  may  be  postponed,  or  income  may  be  accumulated, 
having  regard  to  the  rule  against  perpetuities  and  the 
Thellusson  Act.  VIL  Gifts  to  charities.  VIII.  Con- 
version. IX.  In  what  cases  precatory  words  create  a 
trust.  X.  The  effect  of  a  charge  of  aebts  and  the  im- 
plied power  of  sale  thereby  created.  XI.  Descent,  and 
the  mode  in  which  the  personal  estate  of  an  intestate 

(a)  See  Williams  on  Executors,  {h)  Tompson  v,  firowne,  3  M.  & 

Pt.  1,  Bk.  ii.  c.  2,  s.  3.  K.  32. 
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is  distributed.     And  XII.  The  stamp  duties  on  pro- 
bates and  letters   of   administration,  and  under  the 
.  Legacy  and  Succession  Duty  Acts. 


wiU. 


Ab  to  copy- 
holds. 


I.  What  property  may  be  disposed  of  hy  willy  who  may 
make  a  will^  how  a  will  must  be  executed  and  attested^ 
and  what  is  a  revocation  of  a  will. 

What  property  The  Act  1  Vict.  c.  26  (commouly  called  the  Wills 
po^d  of  by  Act)  enables  every  person  to  dispose  by  will  of  all  real 
and  personal  estate  which  he  shall  be  entitled  to,  at 
law  or  in  equity,  at  the  time  of  his  death,  and  which, 
if  not  so  disposed  of,  would  devolve  upon  his  heir-at- 
law  or  customary  heir,  or  if  he  became  entitled  by 
descent  upon  the  heir-at-law  or  customary  heir,  of  his 
ancestor,  or  upon  his  executor  or  administrator,  in- 
cluding estates  pur  autre  vie^  contingent,  executory,  or 
other  future  interests,  and  rights  of  entry  for  condi- 
tions broken  {c\ 

A  devisee  of  copyholds  must  pay  the  fees  and  fines 
on  his  admission  as  if  he  were  a  surrenderee ;  and  the 
testamentary  disposition  should  be  entered  on  the  court 
rolls  (rf). 

An  estate  pur  autre  vie  of  a  freehold  nature  not  dis- 
posed of  by  will  is  assets  by  descent  in  the  hands  of 
the  heir,  if  it  comes  to  him  by  reason  of  special  occu- 
pancy, as  in  the  case  of  freehold  land  in  fee  simple ; 
and  where  there  is  no  special  occupant,  it  goes  to  the 
executor  or  administrator  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant,  and  an  estate  pur 
autre  vie  coming  to  an  executor  or  administrator,  either 
by  reason  of  a  special  occupancy  or  by  virtue  of  the 
Act,  is  assets  in  his  hands,  to  be  applied  and  distributed 
in  the  same  manner  as  the  personal  estate  of  the  tes- 
tator or  intestate  {e). 

In  a  case  where  an  estate  pur  autre  vie  was  limited 
to  a  devisee  and  his  heirs,  and  the  devisee  died  without 


Estates  pur 
autre  vie. 


(c)  Sect.  3.  A  person  in  posses- 
sion of  land  without  other  title  has 
a  demisable  interest.  Asher  v, 
Whitlock,  L.  E.  1  Q.  B.  1. 


(d)  Sects.  4,  5. 
c.  35,  8.  89. 
(c)  Sect.  6. 


See  4  &  5  Vict. 
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heirs,  it  was  held  that,  under  the  above  section,  the 
estate  went  to  his  executors  (/). 

Previously  to  the  Wills  Act  an  infant  could  not  dispose  infanta, 
by  will  of  real  estate  ;  but  with  respect  to  personalty 
a  female  might  make  a  will  at  twelve  and  a  male  at 
fifteen,  if  proved  to  be   a  person  of   discretion  (^), 
Since  the  Wills  Act  no  will  of  an  infant  is  valid  (A). 

Between  the  passing  of  the  Wills  Act  and  the  Teatamentary 
Married  Women's  Property  Act,  1882,  the  position  of  SS^ 
a  married  woman  as  regards  the  power  of  disposition  'AcTotm2!^ 
by  will  was  as  follows  : — She  could  dispose  by  will  of 
real  or  personal  property  belonging  to  her  for'  her 
separate  use,  whether  acquired  before  or  after  the  date 
of  the  will,  and  could  exercise  a  testamentary  power 
of  appointment,  whether  vested  in  her  then  or  after- 
wards conferred  on  her,  and  she  could,  if  an  executrix, 
appoint  an  executor  to  carry  on  the  representation  (e). 
But  as  regards  property  not  belonging  to  her  for  her 
separate  use,  she  was  under  an  absolute  incapacity  to 
make  a  will.  Thus,  if  she  made  a  will  during  co- 
verture and  then  became  a  widow,  the  will  would  not 
Eass  property  acquired  by  her  during  the  widow- 
ood  (k). 

Since  the  passing  of  the  Married  Women's  Property  Her  tentamen- 
Act,  1882,  a  woman  married  on  or  after  the  1st  ISJe^t  Act. 
January,  1883,  has  the  same  testamentary  power  over 
all  property  belonging  to  her  during  the  coverture, 
and  a  woman  married  before  that  date  has  the  same 
testamentary  power  over  property,  her  title  to  which 
in  possession,  reversion,  or  remainder,  accrues  after 
that  date  and  during  her  coverture,  as  if  she  were  a 
feme  sole.  But,  according  to  a  recent  decision  (/),  a 
will  made  by  a  married  woman  since  1882  does  not 
pass  property  acquired  by  her  after  the  determination 
of  the  coverture.     A  married  woman  can  act  as  an 


(/)  Reynolds  v.  Wright,  25  Beav.  (»)  2  Bright's  H.   &  W.   66;   1 

100;  on  appeal,  2  De  G.  F.  &  J.      Wms.  Exors.,  Fait  1,  Bk.  ii.  c.  1, 
590.  s.  2 ;  }6.  Fart  1,  Bk.  y.  o.  2,  s.  1. 

g)  Bishop  V.  Sharp,  2  Vem.  469.  {k)  Noble  v.  Willock,  L.  R.  8  Ch. 

"    Sect.  7.  779. 

(0  Re  Frice,  28  0.  D.  709. 
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Traitors  and 
felons. 


Lnnatics,  &c. 


How  a  will 
made  before 
the-WiUs  Act 
must  have 
been  executed. 


Under  Wills 
Act  how  will 
must  be 
executed. 


Powers  of 
appointment 
by  writing 
under  hand 
and  seal. 


executrix  under  any  will  which  comes  into  operation 
on  or  after  the  1st  January,  1883. 

Traitors  and  felons  are  incapacitated  from  aliena- 
tion, while  undergoing  their  punishment,  but  as  the 
incapacity  ceases  at  death,  they  may,  it  is  apprehended, 
dispose  by  will  of  real  or  personal  estate  (m). 

Lunatics,  idiots,  and  other  persons  incapacitated 
from  disposing  of  property  by  deed,  are  equally 
incapable  of  making  a  will. 

Under  the  Statute  of  Frauds  it  was  necessary  that  a 
devise  of  freehold  estates  should  be  attested  by  three 
credible  witnesses;  but  until  the  Wills  Act  a  will  of 
copyholds  or  of  personal  estate  required  no  attestation, 
and  even  if  the  testator's  signature  was  wanting,  the 
testamentary  instrument  was  supported,  if  it  was  re- 
duced into  writing  by  the  testator's  direction  and  in 
his  lifetime  (w).  But  since  the  Wills  Act  every  wdll, 
whether  of  real  or  personal  property,  must  be  in  writ- 
ing and  signed  at  the  foot  or  end  thereof  by  the 
testator  or  by  some  other  person  in  his  presence  and 
by  his  direction,  and  such  signature  must  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,  and  the 
witnesses  must  attest  and  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  is 
necessary  (o).  And  an  appointment  made  by  will  in 
exercise  of  any  power  must  be  executed  in  like  manner, 
and  such  execution  is  sufficient,  notwithstanding  that 
some  additional  or  other  form  of  execution  or  solem- 
nity may  be  required  by  the  instrument  creating  the 
power  (/>).  Certain  exceptions  are,  however,  allowed 
as  regards  the  wills  of  soldiers  and  sailors  (q). 

Where  a  power  of  appointment  is  to  be  exercised  by 
a  writing  under  the  hand  and  seal  of  the  donee,  it 
cannot  be  exercised  by  a  will  of  the  donee,  executed 
according  to  the  formalities  of  the  Wills  Act,  if  it  is  not 
also  sealed  (r) ;  and  a  power  of  appointing  by  a  writing 


(m)  33  &  34  Vict.  c.  23 ;  1  Jarm. 
on  Wills,  4th  Ed.,  44. 
(n)  1  Jarm.  on  Wills,  98. 
(o)  Sect.  9. 


i; 


>)  Sect.  10. 

[q)  Sect«.  11  and  12.  See  also 
28  &  29  Vict.  c.  72. 

(r)  West  V.  Ray,  Kay,  392 ; 
Taylor  v.  Meads,  34  L.  J.  Ch.  203. 
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under  hand  or  by  will  is  not  well  exercised  by  a  testa- 
mentary instrument  unattested  (s). 

Questions  having  frequently  arisen  as  to  the  suffi-  Position  of  the 
ciency  oi  the  signature  with  reterence  to  its  position,  an 
explanatory  Act  (^)  was  passed,  which  made  the  signa- 
ture sufficient  if  so  placed  at,  or  after,  or  following,  or 
under,  or  beside,,  or  opposite  to,  the  end  of  the  will, 
that  it  should  be  apparent  on  the  face  of  the  will  that 
the  testator  intended  to  give  effect  by  such  his  signa- 
ture to  the  writing  signed  as  his  will,  and  the  Act 
enumerates  various  circumstances  as  regards  the  posi- 
tion which  are  not  to  affect  the  validity  of  the  will. 

Where  a  will  has  a  formal  attestation  clause,  and  Presumption 
appears  on  the  face  of  it  to  be  properly  executed,  the  a^uw^ecuted 
Court  will  presume  that  the  requirements  of  the  Wills  ^i^**^*^' 
Act  have  been  complied  with,  although  the  memory  of  appUes. 
the  witnesses  may  have  failed.     When  the  attestation 
clause  is  informal,  the  presumption  o?nnia  rite  esse  act-a 
applies  with  less  force ;  but  even  in  that  case,  the  lean- 
ing of  tlie  Court  is  not  to  allow  the  testator's  intention 
to  be  frustrated  by  lapse  of  time  and  failure  of  the 
memory  of  the  witnesses;  and  if  therefore  the  circum- 
stances are  such  as  reasonably  to  lead  to  the  conclu- 
sion that  the  will  was  duly  executed,  the  Court  will 
adopt  that  conclusion  (w).     But  even  where  there  is  a 
regular  attestation  clause,  the  Court  cannot  pronounce 
a  will  to  be  duly  executed,  in  the  face  of  the  direct 
testimony  of  the  attesting  witnesses  to  the  contrary  {z). 

Under  the  Statute  of  Frauds,  a  person  taking  any  Person  in- 
interest  under  a  will  was  considered  not  to  be  a  ere-  sSffident^wit* 
dible  witness,  and  consequently  a  will  was  invalid  if  \^  ^^^^  ^^^ 
any  one  of    the  three  attesting  witnesses   took  any 
beneficial  interest  under  it.     Under  the  Wills  Act,  a  Legacy  to 

1  j^i  "L  /»i        •  J.  ii      J.'  'j.  witness  void. 

legacy  or  other  benent  given  to  an  attesting  witness, 
or  to  his  or  her  wife  or  husband,  is  void,  but  the  will 
is  in  other  respects  good,  and  the  legatee,  &c.,  is  an 
admissible  witness  (y). 

(«)  ^«  Daly's  Settlement,  25  Beav.  L.  J.  Ptob.  18. 
456.  (x)  Croft  v.  Oroft,  34  L.  J.  Prob. 

it)  15  &  16  Vict.  c.  24.  44. 
\u)  Vinnicombe    v.    Butler,    34         (y)  Sect.  15. 
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Creditor  or 
executor  a 
competent 
witness. 

"Where  one  of 
a  class  is  an 
attesting 
witness. 


Legacy  to 
attesting 
witness  when 
rendered  valid 
by  subsequent 
codicil. 


By  what  local 
law  the  execu- 
tion  of  wills 
must  be 
regulated. 


Lord  Kings- 
down*s  Act. 

A  will  made 
abroad  by  a 
British  subject 
to  be  admitted 
to  probate 
here,  if 
executed 
according  to 
law  of  place 
where  made. 


A  creditor  (when  the  will  contains  a  charge  of  debts) 
may  be  an  attesting  witness,  and  so  also  may  an 
executor  (0). 

Where  there  is  a  gift  to  a  class  as  joint  tenants,  and 
one  of  the  class  is  an  attesting  witness,  the  joint 
tenancy  is  not  severed,  but  the  whole  goes  to  tlie 
other  members  of  the  class  (a). 

A  legacy  given  by  a  will  to  an  attesting  witness  is 
rendered  valid  by  a  codicil  confirming  the  will  attested 
by  other  witnesses  (b\  But  if  a  testator  makes  first  a 
will,  secondly,  a  codicil  giving  a  legacy  to  a  person 
who  is  an  attesting  witness  to  such  codicil,  and  thirdly, 
a  second  codicil  which  refers  to  the  will  but  takes  no 
notice  of  the  first  codicil,  the  legacy  given  by  the 
first  codicil  remains  invalid  (c). 

A  will  disposing  of  land  of  any  tenure  must  be 
executed  and  construed  according  to  the  law  of  the 
country  in  which  the  property  is  situate,  whatever 
may  be  the  domicile  of  the  testator.  But  a  will  of 
moveable  estate  must  be  executed  and  construed  ac- 
cording to  the  law  of  the  country  in  which  the  tes- 
tator is  domiciled,  subject,  however,  to  the  provisions 
of  a  recent  Act,  commonly  called  Lord  Kingsdown's 
Act  (d).  By  this  Act  it  is  provided  that  every  will 
or  testamentary  instrument  made  out  of  the  iTnited 
Kingdom  by  a  British  subject  (whatever  may  be  the 
domicile  of  such  person  at  the  time  of  making  the 
same,  or  at  the  time  of  his  death)  shall,  as  regards 
personal  estate,  be  held  to  be  well  executed  for  the 
purpose  of  being  admitted  in  England  and  Ireland  to 
probate,  and  in  Scotland  to  confirmation,  if  the  same 
be  made  according  to  the  forms  required  either  by  the 
law  of  the  place  where  the  same  was  made,  or  by  the 
laws  then  in  force  in  that  part  of  Her  Majesty's  domi- 
nions where  he  had  his  domicile  of  origin  (^).  The  Act 
further  provides  that  every  will,  &c.,  made  within  the 


(z)  Sects.  16  and  17. 


i)  Young  V,  Davies,  2  Drew.  & 
Sm.  167. 

(5)  Anderson  t\  Anderson,  L.  B. 
13  Eq.  381. 


(c)  Burton  v.  Newbury,  1  Ch.  D, 
234. 

(d)  24  &  25  Vict.  0.  114. 

(e)  Scot.  1. 
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United  Kingdom  by  any  British  subject  (whatever  may 
be  the  domicile  of  such  person  at  the  time  of  making 
the  same  or  at  his  death)  shall,  as  regards  personal 
estate,  be  held  to  be  well  executed,  and  shall  be  ad- 
mitted to  probate,  &c.,  if  the  same  be  executed  accord- 
ing to  the  laws  for  the  time  being  in  force  in  that  part 
of  the  United  Kingdom  where  the  same  is  made  (/). 
And  that  no  will,  &c.,  shall  be  held  to  be  revoked, 
or  to  have  become  invalid,  nor  shall  the  construction 
thereof  be  altered,  by  reason  of  any  subsequent  change 
of  domicile  of  the  person  making  the  same(<7). 

And  by  another  Act  (h)  it  is  provided  that  whenever  Power  to  Her 
a  convention  to  that  effect  is  made  with  a  foreign  state,  mSif SnSige- 
Her  Majesty  may  by  Order  in  Council  direct  that  a  ^^^"^^^8 
British  subject  resident  in  the  foreign  country  shall  not  todomicae. 
be  deemed  to  have  acquired  a  domicile  for  testamen- 
tary purposes  or  purposes  of  succession  to  moveables, 
unless  he  has  been  resident  in  such  foreign  country  a 
year,   and  has  deposited  in  a  public   office   there  a 
declaration    in   writing   of    his   intention   to   become 
domiciled  there:  and    corresponding   provisions    are 
enacted  as  to  subjects  of  foreign  states  dying  in  Great 
Britain. 

Since  the  Act  31  &  32  Vict.  c.  101,  real  estate  in  Real  estate  in 
Scotland   may  be  disposed   of  by  a  will  made  and  pMsbyEng^ih 
executed  with   the   formalities  required  by   English  ^^• 
law  (^). 

Previously  to  the  Wills  Act  the  will  of  a  woman  was  Effediof 
revoked  by  marriage,  and  the  will  of  a  man  was  in  n^i^n! 
most  cases  revoked  by  marriage  and  the  birth  of  a  child, 
but  not  by  marriage  alone. 

Every  will  made  since  the  Wills  Act  is  revoked  by 
marriage,  except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appointment, 
pass  to  the  heir,  customary  heir,  executor,  or  adminis- 
trator, or  the  person  entitled  as  next  of  kin  under  the 

(f)  Sect.  2.  (*)  Sect.  20;  Connell's  Trustees 

(g)  Sect.  3.    See  In  re  Beid,  1      v.   Oonnell,   10  Court  of  Sessions 
L.  E.  Prob.  74.  Eeports  (3rd  series),  p.  627. 

(A)  24  &  25  Vict.  c.  121. 


as  a 
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Will  may  be 
revoked  "by 
another  will  or 
burning,  &c. 


Interlineation, 
&c.  must  be 
executed. 


How  revoked 
will  may  be 
revived. 


Dependent 

relative 

revocation. 


Statute  of  Distributions  (k).  A  will  or  codicil  may  also 
be  revoked  by  another  will  or  codicil  duly  executed,  or 
by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  with  the  intention  of  revoking  the 
same(/),  and  no  obliteration,  interlineation,  or  other 
alteration  will  have  any  effect  unless  such  alteration 
is  executed  in  like  manner  as  is  required  for  the  exe- 
cution of  the  will ;  but  the  will,  with  such  alteration 
as  part  thereof,  will  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription 
of  the  witnesses  be  made  in  the  margin,  or  in  some 
other  part  of  the  will  opposite  or  near  to  such  altera- 
tion, or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at 
the  end  or  some  other  part  of  the  will  (m). 

No  revoked  will  or  codicil  can  be  revived,  otherwise 
than  by  the  re-execution  thereof,  or  by  a  codicil 
showing  an  intention  to  revive  the  same,  and  if  any 
will  or  codicil  which  is  partly  revoked  and  afterwards 
wholly  revoked  is  revived,  such  revived  will  will  not 
extend  to  so  much  thereof  as  shall  have  been  revoked 
before  the  revocation  of  the  whole  thereof,  unless  an 
intention  to  the  contrary  shall  be  shown  (n). 

If  a  person  makes  a  second  will,  revoking  the  first, 
and  then  destroys  or  otherwise  revokes  the  second, 
the  first  is  not  thereby  revived. 

Where  a  will  is  destroyed,  the  presumption  is  that 
the  act  was  done  animo  revocandi^  but  this  presumption 
may  be  repelled  by  evidence  that  such  animus  did  not 
exist.  If  a  will  is  destroyed  or  torn  with  the  intention 
of  setting  up  some  other  testamentary  instrument,  the 
act  of  destruction  will  be  a  revocation,  in  case  only 
the  testamentary  instrument  intended  to  be  thereby 
set  up  proves  efficacious.  The  revocation  in  such  case 
is  called  a  dependent  relative  revocation. 

Thus,  where  a  man  made  a  second  will,  slightly  dif- 
fering from  the  first,  but  which  second  will  was  invalid 


! 


k)  1  Vict.  c.  26,  8.  18. 
I)  Sect.  20. 


f 


m)  Sect.  21. 
n)  Sect.  22. 
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for  want  of  a  proper  attestation,  and  the  testator,  after 
making  such  second  will,  cancelled  the  first  by  tearing 
o£E  the  seal,  it  was  held  that  such  cancellation  being 
made  under  the  mistaken  notion  that  the  second  will 
was^£Eectual  was  not  a  revocation  (o).  And  in  another 
case  where  a  testator,  after  having  made  two  succes- 
sive wills,  the  second  revoking  the  first,  destroyed  the 
second,  erroneously  supposing  that  in  so  doing  he  was 
reviving  the  first,  it  was  held  that  the  second  will  was 
not  revoked  (/?). 


II.  As  to  the  time  from  which  a  will  speaks^  wMt  pro- 
perty passes  under  a  general  devise  and  bequest,  and 
what  words  are  sufficient  to  carry  the  fee  simple. 

Formerly  every  devise  of  freehold  and  copyhold  lands  Eveiy  devise 
included  only  such  property  as  the  testator  was  seised  of  walloiSSS^ 
or  entitled  to  at  the  date  of  the  will,  and  a  devisee  of  specific- 
copyholds  had  no  devisable  estate  before  admittance  (§'). 
Whenever  therefore  a  will  contained  a  general  devise, 
and  lands  were  subsequently  acquired  by  the  testator 
which  he  wished  to  be  included  in  such  devise,  it  was 
necessary  for  him  to   republish  his  will,  or  make  a 
codicil ;  but  in  the  case  of  copyholds,  a  surrender  to 
the  use  of  the  testator's  will  operated  as  a  republication 
of  the  will  so  as  to  include  the  after-acquired  copyholds 
in  the  previous  general  devise  (r). 

On  the  other  hand,  a  general  bequest  of  personal  Operation  of 
estate  embraced  all  the  personalty  of  which  the  testator  b^^eet  of 
was  possessed  at  the  time  of  his  death,  the  will  for  this  pe«»^*y- 
purpose  speaking  from  the  death  of  the  testator. 

One  of  the  consequences  of  the   above-mentioned  ^.^fctof 
doctrine  with  regard  to  real  estate  was,  that  any  dis-  of  teetator'a 
turbance  of  the  devised  estate  between  the  date  of  the  dStoofwm. 
will  and  the  testator's  death  operated  as  a  revocation 
— as,  for  instance,  the  entering  into  a  binding  contract 

(o)  Onions  v.  Tyror,  2  Vem.  742.  (j)  Wainright  r.  Elwell,  1  Madd. 

(p)PoweU  V.  PoweU,  1  L.  E.      627. 
Prob.  209.  (r)  Sag.  V.  &  P.  165. 

VOL.  II.  G  G 


450  WILLS. 

for  sale,  although  it  afterwards  might  be  rescinded  or 
abandoned  (s) ;  a  conveyance,  although  its  effect  might 
be  to  re- vest  the  property  immediately  in  the  testator, 
so  that  he  should  be  m  of  his  old  use ;  the  surrender  of 
a  lease  for  lives  in  consideration  of  a  new  lease  (#)  j  the 
reconveyance  of  land  in  mortgage  to  the  testator  to 
uses  to  bar  dower  where  the  proviso  in  the  mortgage 
was  for  the  reconveyance  to  him,  his  heirs  and  as- 
signs (u) ;  or  the  taking  a  conveyance  by  the  testator 
to  uses  to  bar  dower  of  property  previously  to  the  will 
contracted  to  be  purchased  by  him,  where  the  contract 
did  not  provide  for  the  form  in  which  the  property 
should  be  conveyed  to  the  purchaser  (:r). 
Under  wiiiB         It  is  uow  provided  by  the  23rd  section  of  the  Wills 
vevance  after   Act,  that  ^' no  conveyancc  or  other  act  made  or  done 
^ventite°*    subsequently  to  the  execution  of  a  will  of  or  relating  to 
operating  on    any  real  or  personal  estate  therein  comprised,  except 
interest  at       an  act  by  which  the  will  shall  be  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate  or  interest  in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death." 
Enie  of  equity       The  23rd  scctiou  docs  not  affect  the  rule  of  equity 
Bion  not         which  troats  property  agreed  to  be  sold  as  personalty  ; 
affected.         ^^  ^^^  j£  1^^^^^  doviscd  by  a  will  is  afterwards  contracted 

to  be  sold,  but  the  sale  is  not  effected  in  the  lifetime  of 

the  testator,  the  purchase-money  belongs  to  his  personal 

representatives,  and  not  to  the  devisee  {y) ;  and  this  is 

the  case  even  when  the  devise  is  to  a  trustee  upon  trust 

for  sale  {z\ 

r^from         '^^^^  Wills  Act  also  provides  that  every  will  shall  be 

cteath  as  to      coustrucd,  with  reference  to  the  real  and  personal  estate 

aapersMiaity,   compriscd  therein,  to  speak  and  take  effect  as  if  it  had 

tol^i^tStion  ^^^^  executed  immediately  before  the  death  of  the  tes- 

appears. 

(s)  Tebbott  v.  youles,  6  Sim.  40 ;  See  also  Bigg  v.  Watt,  4  W.  Eep. 

Andtew  v.  Andrew,  8  De  G.  M.  &  786. 

G.  336.  (y)  Farrar  v.  Earl  Winterton,  5 

(<)  Poole  V.  Coates,  2  Dm.  &  War.  Beav.   1;    Moor   v.   Baisbeck,    12 

493.  Sim.   123 ;  In  re  Manchester  and 

(m)  Plowden  v.  Hyde,  2  De  G.  M.  Southport   Bailway  Company,   19 

&  G.  684.  Beav.  365. 

{x)  Ward  v.  Moore,  4  Madd.  368.  (z)  Gale  v.  Gale,  21  Beav.  349. 
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tator,  unless  a  contrary  intention  appears  by  the  will  (a), 
so  that  a  general  devise  of  the  testator's  lands  will  em- 
brace not  only  those  lands  which  he  is  entitled  to,  or  has 
power  over,  at  the  date  of  his  will,  but  all  his  after- 
acquired  estates — and  a  copyholder  has  now  a  devisable 
estate  before  admittance. 

In  Cole  V.  Scott  (b\  a  devise  of  all  the  lands  whereof  whatisauffi- 
"  I  am  now  seised  "  was  held  not  to  pass  lands  acquired  of  a  oontrary 
after  the  date  of  the  will ;  but  this  decision  must  be  con-  ^*^*^^^- 
sidered  as  depending  not  only  on  the  use  of  the  word 
'*  now,"  but  on  other  expressions  in  the  will  which 
seemed  to  show  an  intention  on  the  part  of  the  testator 
to  exclude  after-acquired  lands.  It  has  been  held 
that  a  devise  of  all  the  lands  of  which  '^  I  am  seised  " 
includes  after-acquired  lands  (c);  and  that  a  devise 
of  all  the  lands  of  which  ^'1  am  seised"  in  a  par- 
ticular place,  passes  lands  in  that  place  subsequently 
acquired  (fl?) ;  so  also  a  devise  of  a  house  in  whicn 
'^  A.  now  resides,  with  the  stables  and  appurtenances 
thereto  belonging,"  was  held  to  pass  a  piece  of  land 
which  the  testator  had  subsequently  acquired  and 
converted  into  a  garden  which  he  had  attached  to  the 
house,  so  that  the* house  and  garden  were  occupied 
together  up  to  the  testator's  death  (^);  and  under  a 
devise  of  ''my  estate  called  the  C.  estate,"  lands  sub- 
sequently acquired  and  added  to  the  estate  were  held 
to  pass  (/). 

In  Douglas  v.  Douglas  (^),  the  Vice-Chancellor  said, 
''  I  can  imagine  that,  under  the  new  statute,  a  gift  of 
'  all  my  stock '  would  pass  all  stock  to  which  the 
testator  was  entitled  at  the  time  of  his  death.  But 
suppose  the  bequest  were  of  '  all  my  stock  which  I 
have  purchased,'  that  would  make  a  considerable 
difference,  and  would,  I  think,  be  enough  to  show 
that  the  testator  was  defining  the  particular  portion  of 


a)  Sect.  24.  Beav.  300. 

I)  1  M.  &  G.  618.  (c)  Re  The  Otley  and  Ilkley  Bail- 
ee) Doe  V,  Walker,  12  M.  &  W.  way  Compy.,  11  Jur.  N.  S.  818. 

690;  Lady  Langdale  v.  Briggs,  8  (/)  Castle  v.  Fox,  L.  E.  11  Eq. 

De  G.  M.  &  G.  391.  642. 

(d)  Lord   LUford   v.    Keck,  30  {g)  1  Kay,  400. 
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property  which  he  intended  to  give  as  being  property 
then  in  his  possession." 

A  bequest  of  '^  my  New  3^  per  Cent.  Annuities  "  was 
held  to  comprise  all  the  New  3^  per  Cents,  which  the 
testatrix  haa  at  her  death  (h).  V.-C.  Wood  in  this  case 
said,  "  If  I  refer  to  a  particular  thing,  e.ff.^  a  ring  or  a 
horse,  and  bequeath  it  as  '  my  ring,'  or  '  my  horse,'  it 
would  seem  that  the  contrary  intention  to  which  the 
24th  section  refers  ^  appears  by  the  will,'  and  the  will 
speaks  from  the  date  of  its  execution  ;  but  when  a  be- 
quest is  of  that  which  is  generic,  of  that  which  may  be 
increased  or  diminished,  the  Act  requires  something 
more  on  the  face  of  the  will  for  the  purpose  *of  indi- 
cating such  *  contrEiry  intention '  than  the  mere  cir- 
cumstance that  the  subject  of  the  bequest  is  designated 
by  the  pronoun  ^  my.'  "  In  another  case,  a  testator 
bequeathed  to  his  brother  * '  all  the  shares  which  I  now 

Sossess  in  the  Union  Bank  in  Calcutta."  After  the 
ate  of  the  will,  and  before  his  death,  his  property  in 
the  Company's  funds  largely  increased,  and  it  was 
held  that  the  whole  of  the  property  passed  under  the 
will  (i).  Again,  where  a  testator  gave  ^^  all  my  money, 
bank  and  other  shares,  freehold  property,  plate,  pic- 
tures, coins,  books,  and  any  other  property  that  I  may 
now  possess,"  it  was  held  that  after-acquired  per- 
sonalty passed  under  the  bequest  (A:).  Again,  where 
property  being  leasehold  at  the  date  of  the  will  was 
bequeathed  as  leasehold  to  specific  devisees,  and  the 
testator  afterwards  acquired  the  reversion  in  fee  simple, 
it  was  held  that  the  fee  simple  passed  by  the  specific 
devise,  and  not  under  a  residuary  devise  in  the  same 
will  (/).  ^ 

Under  old  law  Previouslv  to  the  Wills  Act  a  general  devise  of  land 
idnotprimd  includcd  neither  leasehold  land  nor  land  of  any  tenure 

teMe^ida  or    ^vcr  which  the  testator  had  a  mere  power  of  appoint- 

(h)  Goodlad  v.  Burnett,  1  K.  &  J.  Webb  v,  Byng,  1  K  &  J.  680  ; 

341.  Bothes  v,  Salomons,  15  Jur.  483. 

(t)  Hepburn  v.  Skirving,  4  Jur.  (k)  Wagstaff  v.  Wagstaff,  L.  R. 

N.   S.    651.      See    also    Pierce    v.  8  Eq.  229. 

Harrison,   25  L.  T.  264;  StiUwell         {1}  Miles  v.  Miles,  L.  E.  1  Eq. 

V,  MeUersh,    20    L.   J.   Ch.    356;  462;  Cox  v.  Bennett,  1 6.  6  Eq.  422; 

O'Toole  V.  Browne,  23  L.  T.  Ill ;  Saxton  v.  Saxton,  13  Ch.  D.  359. 
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ment,  except  in  those  cases  in  which  he  had  no  other  property  over 
land  at  the  date  of  the  will  upon  which  the  will  could  ^  a  power  ot 
operate  (w),  or  unless  an  intention  was  to  be  clearly  "'PP^"^*"^®''*- 
gathered  from  the  will  to  dispose  of  the  leaseholds,  or  to 
exercise  the  power  under  the  general  devise ;  and  in  the 
absence  of  an  intention  to  exercise  the  power  a  general 
bequest  did  not  operate  as  an  execution  of  general 
powers  over  personalty. 

By  sect.  26  of  the  Wills  Act  it  is  enacted,  that  a  Rule  altered 
devise  of  the  land  of  the  testator,  or  of  the  land  of  the  ^ 
testator  in  any  place,  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general  devise  which 
would  describe  a  customary,  copyhold,  or  leasehold 
estate,  if  the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shall  be  construed  to  include 
the  customary,  copyhold,  and  leasehold  estates  of  the 
testator,  or  his  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will. 

It  follows,  from  the  above  enactment,  tnat  a  general  J^^?5^  ^j, 
devise  of  land  will  now  pass  leaseholds  and  copvholds  pan  under 
as  well  as  freeholds.     In  a  recent  case  it  was  held  that  «Jteto.^''^ 
leaseholds  passed  under  a  devise  of  the  testator's  real 
estate  in  a  particular  place  (n) ;  but  a  general  devise  of 
real  estate  without  any  reference  to  locality  does  not 
pass  leaseholds  (o). 

The  27th  section  provides,  that  a  general  devise  of  wm^Act^of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  general  devise 
the  testator  in  any  place,  or  in  the  occupation  of  any  whiciftaSatOT 
person  mentioned  in  his  will,  or  otherwise  described  in  ^1^^^  ^ 
a  general  manner,  shall  be  construed  to  include  any 
real  estate,  or  any  real  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear  by  the  will ;  and  in 

(m)  Eoae  v.  Bartlett,  Cro.  Car.         (n)  Moase  v.  White,   3  Ch.  D. 
293 ;  GuUy V. Davis, L. E.  lOEq.562;      763. 
1  Jarin.  on  Wills,  4th  ed.  668—687.  (o)  Butler  v.  Butler,  28  C.  D.  66. 
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like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described 
in  a  general  manner,  shall  be  construed  to  mclude  any 
personal  estate,  or  any  personal  estate  to  which  such 
description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the 
will. 
Power  given  to      A  ffcneral  power  ffiven  to  the  survivor  of  several 

BorviYorinay  ^  ,*^  -i-i  ii-*  -n 

be  exercifledV  persous  may  bc  exerciscd  by  a  general  devise  m  a  will 
^^rftor^*^   executed  by  the  ultimate  survivor  during  their  joint 
TOPda  W)me8  jfygg .  ^nd  in  a  case  where  such  a  power  was  vested  in 
A.  B.,  and  C,  and  C,  who  was  a  married  woman, 
ultimately  became  the  survivor,  it  was  held  that  the 
power  was  well  exercised  by  a  residuary  devise  in  the 
will  of  C.  made  by  her  while  under  coverture,  and 
during  the  life  oiB.  (p). 
Effect  of   ^         A  gift  by  will  of  the  residue  of  a  testator's  estate 
v^r^i^to  passes  property  over  which  the  testator  .has,  at  the 
SSjSrt  to       d^^®  ^^  *^®  ^^h  ^  general  power  of  appointment,  and 
power.  also  property  over  which  he  acquires  such  a  power 

after  the  date  of  his  will  (q).  And  it  has  been  held 
that  the  words,  "  I  constitute  A.  B.  my  residuary 
legatee,"  mean  the  same  as  a  general  gift  to  A.  B.  of  the 
residue,  and  consequently  operates  as  an  appointment 
in  his  favour  under  a  general  power  (r).  In  a  late  case, 
a  testatrix,  having  a  general  power  of  appointment  over 
a  trust  fund,  made  a  will,  giving  pecuniary  legacies 
and  appointing  executors,  but  the  will  made  no  refer- 
ence whatever  to  the  trust  fund  or  to  the  power,  and 
contained  no  residuary  bequest.  It  turned  out  that 
the  assets  of  the  testatrix  other  than  the  trust  fund 
were  insufficient  to  pay  the  legacies,  and  Vice-Chan- 
cellor  Stuart  held,  that  the  bequests  of  the  legacies 
were  bequests  of  personal  property,  "  described  in  a 
general  manner,"  within  the  meaning  of  the  27th 

{p)  Thomas  v.  Jones,  2  J.  &  H.  26;  Patch  v.  Shore,  2  Dr.  &  Sm. 

475 ;  S.  0.  on  appeal,  1  De  G.  J.  &  589 ;  Boyes  v.  Cook,  14  Ch.  D.  53. 

S.  63.  (r)  Spooner's  Trust,  2  Sim.  N.  S. 

{q)  Stillman  v.  Weedon,  16  Sim.  129. 
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section,  and  that  such  legacies  were  payable  out  of  the 
trust  fund  subject  to  the  power  (5).  And  it  has  also 
been  held  that  a  direction  to  the  executors  to  pay  the 
debts  out  of  the  testator's  personal  estate  makes  property 
over  which  he  has  a  power  of  appointment  part  of  his 
general  assets  (t). 

An  appointment  by  will   under  a  general  power  An  appomt- 
makes  the  appointed  property  (whether  real  (u)  or  per-  SSes  limd 
sonal)  part  of  the  testator's  general  estate,  although  ^g^j^^^" 
some  of  the  objects  may  fail  by  lapse  or  otherwise, 
and  consequently  a  general  devise  or  bequest  has  the 
same  operation  (a?): 

The  27th  section  does  not  apply  to  special  powers,  Act  does  not 
i,e.y  powers  exercisable  in  favour  of  particular  objects  ^^ua  powers, 
only.  Consequently  a  general  devise  of  all  the  testator's 
property  is  not  an  execution  of  such  a  power  (y),  even 
though  he  has  no  real  estate  of  his  own  at  the  date  of 
his  will  (0).     The  power,  or  the  property  wliich  is  the  in  what  cases 
subject  of  it,  must  be  referred  to.     Where  the  will  ^^^mbe 
contains   only  a  general  reference  to   the   testator's  executed  by 

y  ^  1       .  ,  ,    .  lit       general  devise. 

powers,  as  where  a  devise  or  bequest  is  expressed  to  be 
made  in  pursuance  of  all  powers  vested  in  the  testator, 
or  is  of  all  the  property  over  which  he  has  any  power 
of  appointment,  it  is  a  question  of  intention  to  be 
collected  from  the  whole  of  the  instrument  whether 
such  a  devise  operates  as  an  execution  of  a  special 
power.  It  will  be  so  held,  if  the  gift  is  wholly  or 
substantially  in  favour  of  persons  who  are  objects  of 
the  power  (a),  even  though  the  power  is  to  some  extent 
exceeded.  Thus,  where  the  bequest  was  to  trustees  in 
trust  to  pay  debts  and  divide  the  residue  among  objects 


{a)  Hawthorn  v,  Shedden,  3  Sm. 
&  G.  293 ;  Re  Wilkinflon's  Trusts, 
L.  E.  8  Eq.  487. 

(e)  Wilday  v.  Bamett,  L.  E.  6 
£q.  193. 

(m)  Be  Van  Hagan,  16  Ch.  D. 
18. 

(x)Iie  PinM^'s  Settlement,  12 
Ch.  D.  667. 

(y)  Cloves  v.  Audry,  12  Beay. 
604. 


(z)  The  rule  which  prevailed 
before  the  Wills  Act,  that  a  general 
devise  of  real  estate  passed  pro- 
perty subject  to  a  special  power 
where  the  testator  had  no  other 
land,  is  inapplicable  to  wills  since 
that  Act.  In  re  Mills,  34  0.  D. 
186. 

(a)  Bailey  v.  Lloyd,  5  Euss.  330 ; 
Pidgely  v.  Hdgely,  1  CoU.  255; 
Oowx  V.  Foster,  1  J.  &  H.  30; 
Ferrier  v.  Jay,  L.  E.  10  Eq.  550. 
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of  the  power,  the  power  was  held  to  be  executed,  not- 
withstanding the  tinist  to  pay  debts  (b).  Again,  where 
the  bequest  was  to  an  object  for  life  with  remainder  in 
favour  of  his  children,  such  children  not  being  objects, 
the  life  estate  was  held  to  be  well  appointed  (c).  And 
in  the  converse  case  a  power  to  give  a  life  interest  in  a 
fund  to  the  donee's  wife  was  held  well  executed  by 
a  will  which  gave  all  the  property  over  which  the 
testator  had  any  power  of  appointment  to  the  wife 
absolutely  (d). 
_  A  general  devise  in  the  will  of  a  person  who  has  died 

estatMwhen  boforo  the  Ist  January,  1882,  includes  estates  vested 
general  dwifle,  ill  the  tcstator  as  a  trustee  or  mortgagee,  unless  a  con- 
Sedbdtore*^'^  trary  intention  can  be  inferred  from  expressions  in 
1882.  the  will  or  the  purposes  and  objects  of  the  testator  (e). 

Thus,  a  devise  of  the  testator's  property  to  A.  abso- 
lutely, clearly  passes  trust  and  mortgaged  estates  (/) ; 
and  m  a  case  where  a  testator  devised  all  his  property 
to  his  wife,  her  heirs,  executors,  administrators,  and 
assigns,  ^^  for  all  my  estate  and  interest  therein,  to  and 
for  her  own  absolute  use  and  benefit,  and  to  be  dis- 
posed of  by  her  by  deed,  will,  or  otherwise  as  she 
may  think  fit,"  it  was  held  that  trust  estates  passed 
under  such  devise  (g).  And  according  to  another  case 
trust  estates  pass  under  a  devise  to  a  woman  for  her 
sole  me  (A). 

If  property  has  been  devised  by  a  person  who  has 
died  before  the  1st  January,    1882,   upon  trust  for 


(b)  Cowx  V.  Poster,  uhi  supra; 
Ferrier  v.  Jay,  u  hi  s  uprd.  Clogstoun 
V.  Waloott,  13  Sim.  523,  is  dis- 
approved of  in  the  latter  cases. 

(c)  Pidgely  v.  Pidgely,  1  CoU. 
255. 

(d)  Be  Teape's  Trust,  L.  E.  16 
Eq.  442 ;  Thornton  v,  Thornton,  ib. 
20  E^  599. 

(c)  Tiord  Braybroke  v.  Inskip,  8 
Ves.  417.  Until  this  case  the  rule 
seems  to  haye  been  unsettled.  See 
Duke  of  Leeds  v.  Munday,  3  Yes. 
348 ;  Ex  parte  Sergison,  4  Ves. 
147;  Attomey-Gteneral  v.  Buller, 
5  Ves.  341;   Ex  parte  Brettel,  6 


Ves.  577 ;  and  the  observations  of 
the  Court  on  those  cases  in  Lord 
Braybroke  v,  Inskip,  8  Ves.  pp. 
433—435. 

(/)  Marlow  v.  Smith,  2  P.  W. 
197 ;  Lord  Braybroke  v.  Liskip, 
ubi  supra;  Sharpe  v.  Sharpe,  12 
Jur.  508. 

(g)  Lewis  v.  Matthews,  L.  R.  2 
Eq.  177 ;  Ex  parte  Shaw,  8  Sim. 
159 

(h)  LindseU  v.  Thacker,  12  Sim. 
178,  is  apparently  overruled.  See 
Gilbert  v.  Lewis,  1  De  G.  J.  &  S. 
38. 
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sale  (i),  or  charged  with  debts  (k)  or  annuities  (Z),  or 
with  a  gross  sum  {m)j  or  to  uses  m  strict  settlement  {n\ 
trust  estates  do  not  pass,  as  the  nature  of  the  disposi- 
tion sufficiently  indicates  that  the  testator  did  not 
intend  to  include  any  property  beyond  that  in  which 
he  was  beneficially  interested.  And  for  the  same 
reason  a  devise  to  an  unascertained  class,  e,g.^  to  all 
the  testator's  nephews  and  nieces,  do  not  include  trust 
or  mortgaged  estates  (o). 

In  the  absence  of  a  contrary  intention,  a  gift  of  whether  a  pift 
^^  mortgages,"  or  '^  securities  for  money,"  in  the  will  of  formra^/**" 
a  person  who  has  died  before  the  1st  January,  1882,  f^'^i^^^^i 
passes  not  only  the  money  secured,  but  also  the  legal  mortgaged 
estate  in  the  mortgaged  property,  although  the  words  ^"*^  ^* 
may  be  placed  among  words  relating  to  personal  estate 
only,  or  the  gift  may  be  to  the  donee,  his  executors^ 
administrators  J   or  assigns^  and   not   to   his   heirs^  and 
although  the  gift  may  be  subject  to  debts  and  legacies, 
or  upon  trusts  for  sale  and  conversion  [p).     But  a  be- 
quest of  money  on  securiiies  does  not  carry  the  legal 
estate  in  the  mortgaged  property  {q). 

A  devise  in  such  a  will  of  the  residue  of  a  testator's  Residuaiy 

J.         ft   "11         •  "i»A«  ±  i-i_i  T  i    devise  foUow- 

estate,  lollowmg  a  direction  to  pay  debts  or  a  bequest  ing  a  direction 
of  legacies,  includes  estates  vested  m  a  testator  as  mort-  ^  Fe^^*'' 
gagee  in  his  own  right  (r);  but  the  question  whether  it  g^*^^'^ 
includes  estates  vested  in  him  as  a  trustee  has  been  gage,  but 
the  subject  of  conflicting  decisions.     Jessel,  M.  R.,  has  p^J^t^ 

estates,  qu€tre. 


^t)  Ex  parte  Marshall,  9  Sim.  555. 

[k)  £oe  d.  Beade  v.  Eeade,  8 
Durn.  &E.  118. 

(Z)  Duke  of  Leeds  v.  Munday, 
3  Yes.  348 ;  Ex  parte  Morgan,  10 
Ves.  101. 

(m)  Backham  v.  Siddall,  16  Sim. 
297 ;  Hope  v,  Liddell,  21  Beay.  183. 

(n)  Co.  Litt.  203  b,  note  96. 

(o)  Be  Finney's  Estate,  3  Giff. 
465.  See  also  Martin  v.  Layerton, 
L.  R.  9  Eq.  563. 

{p)  Renvoize  v.  Cooper,  6  Mad. 
371 ;  In  re  King's  Mortgage,  5  De 
G.  &  Sm.  644  ;  In  re  Field^s  Mort- 
gage, 9  Hare,  414  ;  In  re  Walker's 
Estate,  21  L.  J.  Ch.  674 ;  Knight 
V,  Bobinson,  2  K.  &  J.  503 ;  Bippen 


V.  Priest,  32  L.  J.  C.  P.  65. 

{q)  Ex  parte  Cautley,  17  Jur. 
124 ;  22  L.  J.  Ch.  391.  In  Doe  d. 
Guest  V.  Bennett,  6  Exch.  892,  it 
was  held  that  a  devise  in  these 
words,  "I  leave  my  wife  B.  H.  to 
receive  all  moneys  upon  mort- 
gages," gave  her  the  legal  estate 
in  the  mortgaged  premises ;  but  the 
decision  seems  to  have  been  dis- 
approved of  by  Kindersley,  V.-C, 
in  Ex  parte  Cautley.  See  also  Jie 
Arrowsmith's  Trusts,  4  Jur.  N.  S. 
642. 

(r)  Be  Stevens,  L.  B.  6  Eq.  597 
See  also  Be  Packman  and  Moss, 
1  Ch.  D.  214. 
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Bule  applies 
to  lauais  con- 
tracted to  be 
sold. 


Land  con- 
tracted to  be 
sold  passes 
under  an 
express  devise 
of  trust  and 
mortgage 
estates. 


BeTolution  of 
trust  and 
mortgage 
estates  on 
death  of  a 
person  since 
1881. 


decided  that  it  does  not  (5),  and  Malins,  V.-C,  that  it 
does  (t). 

Tlie  rule  that  a  general  devise  passes  trust  estates 
unless  a  contrary  intention  can  be  inferred,  applies  to 
land  which  a  testator  has  contracted  to  sell,  the  sale 
being  uncomj)leted  at  his  death.  In  Wall  v.  Bright  {u\ 
a  testator  after  a  contract  for  sale  devised  all  his  lands 
to  trustees  in  trust  for  sale,  and  it  was  held  that  the 
land  comprised  in  the  contract  passed  by  the  devise.  In 
ThirtU  V.  Vaughan  {v\  a  testator  after  specific  devises 
gave  the  residue  of  his  estate  to  his  three  children  as 
tenants  in  common,  subject  to  a  gift  over  as  to  the 
share  of  any  child  dying  under  twenty-one.  After  the 
date  of  the  will  the  testator  contracted  to  sell  some 
land,  and  the  Court  held  that  such  land  did  not  pass 
by  the  will.  These  two  decisions  must  be  reconciled 
on  the  ground  that  in  the  former  case  a  trust  for  sale 
was  not  considered  inconsistent  with  an  intention  that 
the  devisee  in  trust  should  take  the  subject  of  an  un- 
completed contract,  whereas  the  executory  devise  in  the 
latter  was  thought  inconsistent  with  such  intention. 

In  both  the  above  cases  there  was  no  express  devise 
of  estates  vested  in  the  testator  as  a  trustee  or  mort- 
gagee, and  the  only  question  was  whether  the  land 
passed  by  the  general  devise  or  devolved  on  the  heir- 
at-law.  It  has  been  lately  decided  that  where  a  will 
contains  a  devise  of  a  testator's  general  estate,  and  also 
a  devise  of  estates  vested  in  him  as  a  trustee  or  mort- 
gagee, land  contracted  to  be  sold  passes  by  the  latter 
(not  the  former)  devise  {x). 

With  regard  to  persons  dying  after  the  31st  Decem- 
ber, 1881,  it  is  provided  by  the  Conveyancing  Act, 
1881  (y),  that  where  an  estate  or  interest  of  inheritance, 
or  limited  to  the  heir  as  special  occupant,  in  any  tene- 
ments or  hereditaments,  corporeal  or  incorporeal,  is 
vested  on  any  trust,  or  by  way  of  mortgage,  in  any 


(«)  Re  Smith's  Estate,  4  Ch.  D. 
70 ;  Re  Bellis's  Estate,  6  Ch.  D.  604. 

a  Brown  and  Sibly's  Contract, 
.  D.  156. 
(m)  IJ.  &  W.  494. 


(v\  2  W.  R.  632. 

\x)  Lysaght  v,  Edwards,  2  Ch. 
D.  499. 
(y)  Sect.  30. 
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person  solely,  the  same  shall,  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  personal  representatives  or  repre- 
sentative from  time  to  time.  But  by  a  subsequent  Act 
it  is  provided  that  this  section  shall  not  apply  to  any 
land  of  copyhold  or  customary  tenure  vested  in  the 
tenant  on  the  court  rolls  of  any  manor  upon  any  trusts 
or  by  way  of  mortgage  (;3^).  It  follows  that  (subject  to 
the  above  exception)  a  devise  of  estates  vested  in  a 
testator  as  trustee  or  mortgagee  now  passes  nothing. 

Prior  to  the  Wills  Act,  a  devise  of  land  without  words  Effect  of  devwe 

n-i.      ..     ..  n  J  iJi»Ti»  1  iVj        Without  words 

01  limitation  conierred  an  estate  tor  hie  only  on  the  de-  of  limitation 
visee.    But  an  indefinite  devise  was  frequently  enlarged  ^^®^  °^^  ^^' 
into  a  fee  simple  whenever  an  intention  to  dispose  of 
such  larger  estate  could  be  collected  from  the  language 
of  the  will.     Thus,  if  a  devise  was  made  on  condition  what  was 
that  the  devisee  should  pay  the  testator's  debts  or  Lny^tiSefee 
certain  annuities  or  legacies,  or  a  particular  sum,  so  as  "^p^®* 
to  make  the  satisfaction  of  such  sums  the  personal 
obligation  of  the  devisee,  he  took  an  estate  in  fee 
simple,  on  the  ground  that  if  he  only  took  an  estate 
for  life  he  might  be  a  loser  by  such  gift  (a).     The 
devisee  also  took  an  estate  in  fee  simple  if  the  devise 
to  him  was  followed  by  a  gift  over  on  his  dying  under 
twenty-one  (i).      Again,    a  devise    of   the    testator's 
estate  generally,  or  of  his  estate  in  a  particular  place  (c), 
or  by  a  particular  name(fl?),  or  description  (^),  carried 
the  fee.    The  words  ^'  remainder,'^  '^  reversion,"  ^^  pro- 
perty," 'inheritance,"  ''right,"  ^'title,"  &c.,  &c.,were 
also  terms  generally  sufficient  to  carry  the  fee  (/). 

Under  the  Wills  Act,  a  devise  of  real  estate  without  Effect  of 
words  of  limitation  operates  to  pass  the  fee  simple  or  JSoe^mT" 

Act. 


(z)  60  &  51  yict.  0.  73  (Copyhold 
Act,  1887),  8.  45.  It  has  been  held 
that  this  enactment  diyests  out  of 
the  personal  representative  any 
legal  estate  in  copyholds  which  has 
devolved  on  him  under  sect.  30  of 
the  Conveyancing  Act.  In  re  Mill's 
Trusts,  37  C.  D.  312. 

(a)  Doe  V,  Holmes,  8  T.  Eep.  1 ; 
Goodright  V.  Stocker,  5  T.  R.  13 ; 
Goodtitle  v.  Maddem,  4  Ea.  496. 


SDoe  V.  Cundall,  9  Ea.  400. 
Barry  v.  Edgworth,  2  P.  Wms. 
522. 

{d)  Chichester  v,  Oxenden,  4 
Taunt.  176. 

(c)  Eoe  d.  Child  v.  Wright,  7 
East,  259;  Harding  v,  Ganliner, 
1  Br.  &  B.  72 ;  Paris  v.  Miller,  5 
M.  &  S.  408. 

(/)  2  Jarm.  Wills,  4th  ed.  274 
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other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of,  unless  a  contrary  intention 
appears  by  the  will  (ff). 


Question 
whether 
trustees  take 
legal  estate ; 
upon  what  it 
depends. 


III.  In  what  cases  trustees  take  the  legal  estate  under  a 
devise^  and  as  to  the  extent  of  their  estate. 

Where   property  is  limited  by  will   to  the  use  of 
trustees,  the  legal  estate  vests  in  them  by  force  of  the 
words  employed  (A);  but  if  the  devise  is  to  them  to  the 
use  of  or   in  trust   for   other  persons,  the   question 
whether  they  take  the  legal  estate  depends  on  whether 
they  have  any  duties  to  perform  which  require  that 
they  should  take  it.     And  when  it  has  been  thus  ascer- 
tained that  they  take  some  estate,  a  question  often 
arises  as  to  the  duration  of  such  estate.     As  regards 
wills  governed  by  the  old  law,  the  rule  is  that  a  devise 
to  trustees  which  does  not  expressly  limit  the  duration 
of  the   estate  gives  them   an  interest  commensurate 
with  the  trusts  to  be  performed.     But  as  regards  wills 
made  since  the  Wills  Act  the  rule  has  been  modified 
by  the  30th  and  31st  sections  of  the  Act,  which  pro- 
vide that  where  any  real  estate  (other  than  or  not 
being  a  presentation  to  a  church)  is  devised  to  any 
trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  unless  a  definite  term  of  years  abso- 
lute or  determinable  or  an  estate  in  freehold  is  thereby 
given  to  him  expressly  or  by  implication:  and  that 
where  any  real  estate  is  devised  to  a  trustee  without 
any  express  limitation  of  the  estate  to  be  taken  by 
such  trustee,  and  the  beneficial  interest  in  such  real 
estate  or  in  the  surplus  rents  and  profits  thereof  is  not 
given  to  any  person  for  life,  or  such  beneficial  interest 
shall  be  given  to  any  person  for  life,  but  the  purposes 
of  the  trust  may  continue  beyond  the  life  of  such 


{g)  Sect.  28. 


{h)  2  Jarm.  Willfi,  4th  ed.  289. 
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person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee  simple  or  other  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by  will,  in 
such  real  estate,  and  not  an  estate  determinable  when 
the  purposes  of  the  trust  shall  be  satisfied. 

A  devise  to  trustees  upon  trust,  or  to  the  intent  that  Cases  in  which 
they  shall  receive  the  rents  and  pay  them  to  A.  (e),  or  bJSi Md  to^ 
upon  trust  to  pay  out  of  the  rents,  after  deducting  ^tl!^*^ 
rates,  taxes,  and  repairs,  such   clear  sum   as  should 
remain  to  A.  (A),  or  to  permit  the  devisee  to  receive 
the  net  rents  (/),  vests  the  legal  estate  in  the  trustees. 

But  under  a  devise  to  A.  upon  trust  to  permit  B.  to 
receive  the  rents  (m),  or  to  pay  unto  or  permit  B.  to 
receive  the  rents  (w),  or  to  receive  the  rents  and-  pay 
the  same  to  B.,  or  otherwise  permit  him  to  receive  the 
8ame(o),  the  legal  estate  vests  in  B.,  and  A.  takes 
no  estate.  But  under  a  devise  (prior  to  the  Married 
Women's  Property  Act,  1882)  to  a  trustee  to  permit  a 
feme  covert  to  receive  the  rents  for  her  separate  use, 
the  trustee  takes  the  legal  estate,  as  otherwise  the  rents 
would  be  receivable  by  the  husband,  which  could  not 
have  been  the  testator's  intention  (/?).  And  when 
there  are  several  trusts  for  the  separate  use  of  married 
women  during  their  lives,  separated  by  intervening 
limitations  which  if  taken  alone  would  vest  the  legal 
estate  in  the  persons  beneficially  interested  thereunder, 
the  legal  estate  will  be  held  to  be  vested  in  the  trustees 
throughout,  and  the  intervening  estates  are  equitable 
only  {q). 

Trustees  will  take  the  legal  fee  when  by  the  will  where  trustees 

.1  J  •         J     J  J.  I  xi  •    J  /    \  aro  directed  to 

they  are  directed  to  convey  to  a  third  person  (r).  convey. 

jfn  wills  under  the  old  law  a  devise  to  trustees  in  Devise  to 
trust  to  pay  annuities,  and  subject  thereto  in  trust  for  SS^tl^^y 

annuities,  &c. 

(t)  Doe  V.  Homfray,  6  Ad.  &  EL  (o)  Baker  v.  Wliite,  L.  R.  20  Eq. 

206.  166. 

{h)  Shapland  v.  Smith,  1  B.  C.  0.  ( p)  2  Jarm.  on  WiUs,  4th  ed. 

74.  p.  294. 

{I)  Barker  v,  Qreenwood,  4  M.  &  {q)  Harton  v.  Karton,  7  T.   R. 

W.  421.  652 ;  Brown  v.  Whiteway,  8  Hare, 

(wi)  Bight  d.  Phillips  v.  Smith,  145.     See    also  Doe  d.  Waller  v, 

12  East,  455.  Claridge,  6  0.  B.  641. 

(w)  Doe  d.  Leicester  v.  Biggs,  2  (r)  Garth  v,  Baldwin,  2  Ves.  sen. 

Taunt.  109.  646. 
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A.,  gives  the  trustees  an  estate  during  the  lives  of  the 
annuitants ;  and  a  devise  to  trustees  in  trust  to  apply 
the  rents  for  the  maintenance  of  A.  until  he  attains 
twenty-one,  and  then  to  A.  absolutely,  gives  the  trus- 
tees an  estate  during  A.'s  minority  only,  but  in  both 
these  cases  the  trustees  would  take  the  entire  fee  simple 
under  a  will  made  since  the  Wills  Act. 
A  trust  to  Where  land  is  devised  to  trustees  in  trust  to  raise 

raise  money  by  i  i  .  «  i       a    a\        t 

sale  or  mort-    moucy  by  salo  or  mortgage  for  payment  oi  the  tes- 
SSt^^Se*^^  tator's  debts,  or  such  of  his  debts  as  nis  personal  estate 
legal  estate,     -will  not  Satisfy  («),  or  upon  trust  to  demise  or  let  the 
same(^),  and  subject  to  such  trusts  the  land  is  directed 
to    be   held  in   trust  for  other  persons,   or  is  given 
directly  to  other  persons,  the  trustees  take  the  legal 
estate  whether  the  will  is  under  the  old  or  the  new  law. 
So  also  does         go  also  thov  take  the  le^al  estate  under  a  devise 
whether'         upou  trusts  which,  taken  alone,  would  not  have  that 
SpiSd,7rom   effect,  if  such  devise  is  followed  by  a  power  enabling 
paydebte^ ^    them  to  raiso  money  by  sale  or  mortgage  for  payment 
of  debts  (u),  and  the  result  is  the  same,  if  the  power 
arises  by  implication,  as  where  there  is  a  direction  that 
the  debts  shall  be  paid  by  the  executors,  who  are  also 
the  trustees  (z) ;  and  a  mere  direction  for  payment  of 
debts  without  saying  by  whom,  followed  by  a  devise 
to  trustees  who  are  also  the  executors,  has  the  same 
effect  (y). 
Effect  of  power      If  the  words  of  a  will  made  under  the  old  law  were 
beini^fen  to  otlierwiso  sufficiont  to  carry  the  fee  to  the  trustees,  the 
*™®^^-         fact  that  they  were  empowered  to  grant  leases  afforded 
an  argument  of  weight  in  favour  of  their  being  con- 
strued so  as  to  confer  the  whole  legal  fee  on  the  trus- 
tees ;  but  it  was  not  conclusive,  and  when  the  testator's 
intention  could  be  effected  by  holding  that  the  trustees 
had  an  estate  during  the  continuance  of  the  trusts  of 

(«)  Bagshaw  v,  Spencer,  1  Ves.  (jc)  Spence  v.  Spence,  31  L.  J. 

sen.  142 ;  Gibson  v.  Lord  Montford,  C.  P.  189. 

ih,  485.  iy)  Creaton  v,  Creaton,  3  S.  &  G. 

(t)  Doe  V.  Willan,  2  B.  &  Aid.  84.  386 ;  Marshall  v.  GingeU,  21  0.  D. 

(tt)  Doe  d.  Cadogan  v,  Ewart,  7  790.   Kendrick  v.  Beauderk,  3  Bos. 

Ad.   &  El.  637 ;  Doe  v.  Davis,  1  &  PuU.  175,  if  inconsistent  with 

Q.  B.  430 :  10  L.  J.  Q.  B.  169.  the  above  decisions,  must  be  con- 
sidered as  overruled. 
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the  will,  with  a  power  to  lease  while  the  estate  vested 
in  them  for  the  purpose  of  the  trust  continues,  the  de- 
vise was  so  construed  (^). 

Executors  take  the  legal  estate,  although  there  is  no  when  execu- 

•  ft.    •       i  X     xi  'St  'J.  *  •  J       j_  xi       _p  i»  ii       tors  take  the 

gilt  m  terms  to  them,  ii  it  is  evident  on  the  face  of  the  legai  estate. 
will  that  they  are  to  sell  and  distribute  the  whole  of 
the  testator's  property  (a). 

The  effect  of  the  30th  and  31st  sections  of  the  Wills  under  wiiis 
Act  appears  to  be  that  if  there  is  no  express  limitation  take  either  a 
of  the  estate  to  be  taken  by  the  trustee,  and  yet  there  ^^^^^""^^ 
are  purposes  which  require  that  he  should  take  some 
estate,  he  must  take  either  an  estate  for  life  or  an 
estate  in  fee  simple.     For  instance,  a  devise  to  A.  in 
trust  to  permit  B.  to  receive  the  rents  for  life,  with 
remainder  to  C,  would  vest  no  estate  in  the  trustee, 
as  there  are  no  purposes  requiring  him  to  take  any  I 

estate ;  a  devise  to  A.  in  trust  to  pay  the  rents  to  B. 
for  life,  with  remainder  to  C,  would  vest  the  legal 
estate  in  the  trustee  for  the  life  of  B.  only ;  while  a 
devise  to  A.  in  trust  to  accumulate  the  rents  for  ten 
years  for  a  particular  purpose,  and  subject  thereto  in 
trust  for  B.,  would  vest  the  legal  fee  in  A.,  as  the 
purposes  of  the  trust  require  that  the  trustee  should 
take  some  estate,  but  there  is  no  express  limitation  of 
the  estate  to  be  taken  by  him,  and  the  beneficial 
interest  is  not  given  to  any  person  for  life  (J). 

The  rule  which  (subject  to  the  modifications  intro-  AppUcation  of 
duced  by  the  Wills  Act)  limits  the  estate  of  the  trustees  hoids*oi?iSM- 
under  an  indefinite  devise  to  one  commensurate  with  ^°^- 
the  trusts  to  bo  performed,  applies  to  cppyholds  and 
leaseholds.     Thus,  a  devise  of  copyholds  to  A.  and  his 
heirs  in  trust  for  B.  and  his  heirs,  or  in  trust  for  B.  for 
life,  and  at  his  death  in  trust  for  C.  and  his  heirs,  gives 
A.  the  legal  estate  in  the  whole  customary  fee,  because 
copyholds  are  not  within  the  Statute  of  Uses;   but 
if  the  devise  be  to  A.  and  his  heirs  m  trust  for  B.  for 
life  and  after  his  death  to  (not  in  trust  for)  C.  and  his 

(2)  Doe  d.  Keen  v,  WaUbank,  2         (a)  Dayies  to  Jones,  24  Ch.  D. 
B.  &  Ad.  554 ;  Doe  d.  Kimber  v.      190. 

Cafe,  7  Exch.   675 ;    Blagrave  v.  (6)  2  Jarm.  on  Wills,  4th  ed.  p. 

Blagraye,  4  Exch.  550.  321 ;  Hawkins  on  the  Construction 

of  Wills,  p.  157. 
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heirs,  A.  takes  an  estate  for  the  life  of  B.  only,  with  a 
legal  remainder  on  the  death  of  B.  to  C.  (c) ;  and  in  like 
manner  a  bequest  of  leaseholds  to  A.  in  trust  for  B. 
gives  A.  the  whole  term,  but  under  a  bequest  to  A.  in 
trust  for  B.  for  life,  and  after  B.'s  death  to  C,  it  is 
apprehended  (fl?)  that  A.  takes  the  term,  subject  to  an 
executory  bequest  in  favour  of  C.  to  take  effect  on  B.^s 
death  (e). 

IV.  Legacies^  general  and  specific^  vested  and  contin- 
gent^ gifts  to  children^  next  of  hin^  ^c. 

Legacies  are  either  general  or  specific.  A  general 
legacy  is  a  gift  of  money  or  something  else  to  be  paid, 
raised,  or  procured  out  of  the  testator's  personal  estate 
generally,  and  is  not  necessarily  a  part  of  such  estate. 
Thus,  a  gift  of  £100  money  or  £100  stock  is  a  good 
legacy,  although  the  testator  may  have  no  cash  or  no 
stock  at  his  death,  and  in  such  a  case  his  executors 
must  raise  or  buy  it  out  of  whatever  property  he  may 
Definition  of  a  leavc.     A  spocific  Icffacv  is  a  ffift  of  some  specified 

specific  legacy.  .      j?   xl,      x      i.    i.      ?  i.  '£^      £    u    ^^ 

part  01  the  testators  property,  as  a  giit  oi  "all  my 
furniture,"  or  "all  the  furniture  that  I  may  leave  at 
my  death,"  or  "all  my  shares  and  stock  in  a  railway 
company,"  and  such  a  gift  will  include  whatever 
property  of  the  kind  described  the  testator  may  leave 
at  his  death.  But  the  thing  given  must  be  severed 
from  the  rest  of  the  testator's  property,  and  form  the 
subject  of  a  distinct  gift.     Thus,  if  a  testator  gives  *^all 


(c)  Doe  d.  Woodcock  v.  Barthrop, 
5  Taunt.  382;  Baker  v.  White, 
L.  R.  20  Eq.  166. 

{d)  Stevenpon  v.  Mayor  of  Liver- 
pool, L.  R.  10  Q.  B.  81. 

(e)  All  limitations  to  trustees  in 
a  deed  are  strictly  construed,  and 
wiU  take  effect  according  to  their 
strict  legal  meaning,  unless  the  very 
object  and  intention  of  the  instru- 
ment would  be  defeated  by  such  a 
construction.  See  Venables  v.  Mor- 
ris, 7  T.  R.  342 ;  Wykham  v.  Wyk- 
ham,  18  Ves.  395;  Colmore  v. 
Tyndale,  2  Y.  &  J.  603.  In  a  case 
where  in  terms  a  legal  fee  was^  given 
to  trustees  to  preserve  contingent 


remainders,  and  afterwards  by  the 
same  instrument  a  term  oi  500 
years  was  limited  to  the  same 
trustees,  their  executors,  adminis- 
trators, and  assigns,  for  the  pur- 
pose of  raising  a  given  sum  of 
money  by  sale  or  mortgage  for 
younger  children's  portions,  the 
Court  held  that  the  limitation  of 
a  term  of  years  to  the  trustees  was 
so  inconsistent  with  the  limitation 
of  the  fee  to  them,  that  the  limita- 
tion to  the  trustees  and  their  heirs 
must  be  restricted  to  an  estate  pur 
autre  vie  by  necessary  implication. 
Curtis  V.  Price,  12  Ves.  89. 
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my  leasehold  property,  furniture,  stock  in  trade,  and 
all  other  my  estate  and  effects,^'  then  the  whole  gift  is 
residuary  (/). 

If  there  is  a  deficiency  of  assets  to  pay  the  testator's  Abatement  in 
debts,  the  general  legacies  abate  rateabljr,  but  the  specific  fid^ncy^f 
legacies  are  not  liable  to  abatement  until  the  fund  appli-  «««**• 
cable  for  general  legacies  is  exhausted.     And  a  specific  specific  legatee 

1  .         •  I'll     1   A      1  1*1  jj         1.     J*  entitled  to  be 

legatee  is  entitled  to  have  his  legacy  exonerated  out  oi  exonerated 
the  general  estate  from  charges  created  by  the  testator  ^^^  charges, 
as  distinguished  from  charges  incidental  to  the  property, 
such  as  the  rent  on  leaseholds,  or  the  calls  on  railway 
shares  (g). 

It  follows  from  the  nature  of  a  specific  legacy,  that  if  Ademption. 
the  testator  has  not  at  his  death  any  article  answering 
the  description  of  the  thing  bequeathed,  the  legacy 
fails.  If  the  gift  is  of  something  which  was  his  pro- 
perty when  he  made  his  will,  and  he  parts  with  it 
before  his  death,  it  is  said  to  be  adeemed. 

The  legatee  is  entitled  to  the  interest  and  produce  interest  on 
of  a  specific  legacy  from  the  testator's  death  (A),  and  ^®*^^®^' 
the  current  dividend  is  apportionable  under  the  Ap- 
portionment Act  (i).  With  respect  to  a  general  legacy, 
if  no  time  is  appointed  for  its  payment,  it  will  carry 
interest  at  the  rate  of  £4  per  cent,  per  annum  from 
the  expiration  of  one  year  from  the  testator's  death ; 
and  this  rule  extends  to  legacies  under  the  will  of  a 
feme  covert  made  in  exercise  of  a  power  (k) ;  but  if  a 
time  of  payment  is  mentioned,  then  the  legacy  will 
not  carry  interest  before  the  appointed  period, — as  if 
a  legacy  is  directed  to  be  paid  to  the  legatee  when  he 
shall  attain  twenty-one  (/).  If,  however,  the  legatee 
is  the  child  of  the  testator  and  under  age,  interest  on 
the  legacy  would  be  allowed  him  for  maintenance  from 
his  parent's  death,  if  there  is  no  other  fund  provided 
for  that  purpose  (w). 

(/)  See  Bothamley  v.  Sherson,  Eq.  329. 

L.  R.  20  Eq.  304.  Ue)  Tatham  v.  Drummond,  2  H. 

{g)  Botluonley   v,  Sherson,  uht  &  M.  262. 

supra,  {I)  Hearle  v,  Q-reenbank,  3  Atk. 

{h)  Barrington    v.    Tristram,    6  716. 

Ves.  345 ;  Wright  v.  Warren,  4  De  (m)  Harvey  v.  Harvey,  2  P.  Wms. 

G.  &  Sm.  367.  21 ;  Incledon  v.  Northcote,  3  Atk. 

(t)  PoUock  V.  PoUock,  L.  E.  18  438;  Wynch  v.  Wynch,  1  Cox,  433. 
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Annuity^-       An  annuity  for  life,  given  by  will,  commencesf  from 

death.  the  death  of  the  testator,  and  the  first  payment  (where 

the  will  is  silent  as  to  the  time  of  payment)  is  due  at 

the  expiration  of  one  year  from  that  time  (n). 

legacy  pay-         When  a  legacy  is  given,  payable  at  a  future  day,  as 

future  day,      ou  the  legatee  attaining  a  particular  age,  a  question 

oT^^ge^  often  arises  whether  the  time  for  payment  is  annexed 

to   the  form  or  the  substance  of  the  gift;   in  other 

words,  whether  the  arrival  of  the  time  is  a  condition 

Points  decided  precedent  to  the  vesting  of  the  legacy.     Upon  this 

on  this  subject,  g^^jj^^j^  ^]^q  following  poiuts  have  been  settled  by  the 

authorities : — 
Where  there  is      1.  Where  there  is  a  gift  complete  in  itself,  with  a 
inde^dentof  direction  superadded  as  to  the  time  of  payment,  as  if 
ti^of  pj^-*^  a  legacy  is  given  to  A.,  to  be  paid  to  him  at  twenty- 
ment.  quc,  or  to  the  children  of  A.,  to  be  paid  to  them  re- 

spectively as  and  when  they  shall  respectively  attain 
twenty-one,  the  legacy  vests  immediately,  and  the  pay- 
ment only  is  postponed  (o).  And  it  makes  no  difference 
that  the  direction  as  to  the  time  of  payment  precedes 
the  words  of  gift ;  thus,  a  direction  to  pay  or  assign  a 
legacy,  and  its  investments  to  the  children  of  A.,  as 
and  when  they  shall  respectively  attain  twenty-one, 
*^  to  whom  I  give  and  bequeath  the  same  accordingly," 
has  been  held  to  confer  a  vested  interest  on  all  the 
children  living  at  the  testator's  death  (p). 
Where  time  of      2.  Where  the  time  of  payment  is  annexed  to  the  erift 

payment  18  of     ..      k.  •■  •,  ,      ^    •^    •  n  .,tS 

the  essence  of  itseli,  or  whoro  there  IS  no  gift  except  m  the  direction 
^  to  pay  or  divide,  as,  for  example,  where  a  legacy  is 

given  to  A.when  he  shall  attain  a  certain  age,  or  to  the 
children  of  A.  when  they  shall  respectively  attain  a 
certain  age,  or  where  trustees  are  directed  to  pay  a 
legacy  to  A.,  or  to  divide  a  trust  fund  among  the 
children  of  A.  ^^  when  "  he  or  they  shall  attain  a  certain 
age,  and  there  is  nothing  more  ;  in  each  of  these  cases  the 
legacy  is  contingent  (y). 

in)  Gibson  v.  Bott,  7  Ves.  96.  425. 

Ip)  Monkhouse  v.  Holme,  1  B.  C.  {jo)  In  re  Bartholomew,  1  Mac. 

C.  297  ;  Vivian  v.  Mills,  1  Beay.  &  G.  354  ;  King  v.  Isaacson,  1  Sm. 

315 ;  Blease  v.  Burgh,  2  Beav.  221 ;  &  Gif.  371. 

May  V.  Wood,  3  B.  C.  C.  471 ;  Sid-  {q)  Hanson  v.  Graham,  6  Ves. 

ney  v.  Vaughan,  2  Bro.  Pari.  Ca.  239 ;  Chance  v.  Chance,  16  Beay. 

254  ;  Booth  v.  Booth,  4  Ves.  399 ;  572 ;  Ford  v.  Eawlins,  1  Sim.  &  Shi. 

Shrimpton  v.  Shrimpton,  31  Beay.  328 ;  Lloyd  v.  Lloyd,  3  K.  &  J.  20. 
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3.  But  very  slight  circumstances  in  tlie  context  will  whwe  interest 
alter  the  construction,  particularly  where  the  bequest  le^te^orfor 
is  of  a  residue,  and  not  of  a  legacy  merely  (r).  Thus,  ^^  '^^^'" 
if  a  legacy  is  given  to  a  person  ^'at,'^  or  '^  when  he 
attains  "  a  certain  age,  and  is  accompanied  by  a  gift  of 

the  interest  in  the  meantime,  or  by  a  direction  to  apply 
guch  interest  or  any  part  thereof  for  his  maintenance, 
or  if  the  legacy  is  directed  to  be  immediately  separated 
from  the  estate,  the  legacy  vests  at  once ;  and  the  same 
principle  applies  to  a  gift  to  a  class  of  persons  where 
there  is  a  gift  of  the  interest  or  a  direction  to  apply 
the  interest  for  their  respective  maintenance  (s). 

Where  an  entire  fund  is  given  to  a  class  of  persons  Case  in  which 
at  a  given  age  with  a  direction  to  the  trustees  to  apply  Sot^^pfy^tol 
the  income  of  the  fund,  or  any  part  of  it,  for  the  eri^toaciaas. 
maintenance  of  the  members  of  the  class  generally, 
not  confining  such  direction  to  the  share  of  each  par- 
ticular member,  this  does  not  create  a  vested  interest 
in  a  member  of  the  class  who  dies  under  the  age  (t), 

4.  Where  the  payment  of  the  legacy  is  postponed  whwepay- 
for  the  convenience  of  the  estate, — as  if  a  legacy  is  S^st^iJS^ 
directed  to  be  paid  to  A.,  after  the  decease  of  B.,  to  n^ncTof ' 
whom  a  life  interest  is  bequeathed, — ^A.  takes  a  vested  ®s*ate. 
interest  on  the  testator's  decease,  the  payment  to  A. 

being  postponed  only  for  the  purpose  of  enabling  B. 
to  enjoy  a  prior  life  interest  in  the  legacy  (u), 

A  simple  gift  of  a  leffacy  to  a  woman,  to  be  paid  to  Gift  to  a 
her  on  her  marriage,  provided  she  marries  with  the  m^i^jiow 
consent  of  certain  persons,  has  been  held  to  be  con-  ^^ii'*^'^^*- 
tingent  (.r).     But  where  a  residue  was  bequeathed  to 
trustees  upon  trast  to  pay  the  income  to  the  testator's 


(r)  Pearman  v.  Pearman,  33  Beay. 
394,  397. 

{s)  Hanson  v,  Ghraham,  6  Yes. 
239 ;  Yawdry  v.  Geddes,  1  E.  &  M. 
208 ;  Saunders  v,  Yautier,  Cr.  &  Ph. 
240 ;  Dayies  v,  Fisher,  5  Beay.  201 ; 
Harrison  v.  Grim  wood,  12  Beay. 
192 ;  Leeming  v.  Sherratt,  2  Hare, 
14 ;  In  re  Smith's  Will,  20  Beay. 
197;  Eccles  v,  Birkett,  4  De  G. 
&  Sm.  105 ;  Be  Bouse's  Estate,  9 
Hare,  655 ;  James  v.  Lord  Wyn- 


ford,  1  8m.  &  Gif .  40 ;  Tatham  v, 
Yemon,  29  Beay.  604;  Be  Hart's 
Trusts,  3  De  G.  &  J.  198 ;  Shrimp- 
ton  V,  Shrimpton,  31  Beay,  425; 
Dundas  v.  Wolfe  Murray,  1  H.  & 
M.  425 ;  Fox  v.  Fox,  L.  R.  19  Eq. 
286. 

(0  Be  Parker,  16  Ch.  D.  44. 

(u)  Adams  v.  Bobarts,  25  Beay. 
658. 

(x)  Atkins  v.  Hiccocks,  1  Atk. 
500. 
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two  grandnieces  (who  were  both  of  age),  until  their 
respective  marriages,  and  from  and  after  their  respective 
marriages  to  assign  to  them  their  respective  moieties, 
and  one  of  the  grandnieces  afterwards  died  without 
having  married,  it  was  held  that  she  took  a  vested 
interest  in  her  moiety,  one  of  the  grounds  of  the  de- 
cision being  that  there  was  a  difference  between  a 
legacy  and  a  residue  with  respect  to  the  application  of 
the  rules  as  to  vesting  (y).  And  in  a  recent  case  a 
testator  gave  one-third  of  his  residue  to  his  son  and 
daughter  in  equal  shares,  the  share  of  the  son  to  vest 
at  twenty-four,  and  the  share  of  the  daughter  to  vest 
on  her  marriage,  with  the  consent  of  her  guardian, 
with  a  gift  over  of  the  son's  share  on  his  death  under 
twenty-four,  and  of  the  daughter's  share  on  her  death 
without  having  married  "with  such  consent  as  afore- 
said ; "  and  it  was  held  that  the  daughter  having  at- 
tained twenty-one  without  being  married  was  entitled 
to  her  share  (^). 
^fs^f  The  rule  which  is  established  as  to  legacies  charged 

land.  on  and  payable  out  of  real  estate,  is  well  expressed 

by  Mr.  Butler,  who  observes  that,  "  when  a  legacy  is 
bequeathed  to  a  child  on  his  attaining  twenty-one  or 
marrying,  or  on  any  other  event  personal  to  nim,  the 
legacy  is  evidently  postponed  to  the  time  specified, 
from  its  being  considered  that  the  legatee  will  then 
want  the  benefit  of  the  legacy ;  but  when  the  estate  is 
devised  to  a  person  for  life,  and  after  his  decease  is 
charged  with  a  legacy,  the  legacy  is  evidently  post- 
poned till  the  decease  of  the  devisee  for  life  from  its 
being  incompatible  with  his  life  estate  that  it  should 
be  raised  in  his  lifetime.  The  payment  of  the  legacy 
is  therefore  considered  to  be  postponed  in  the  first  case 
from  regard  to  circumstances  personal  to  the  legatee, 
and  in  the  second  from  regard  to  the  circumstances  of 
the  estate,  and  it  has  been  inferred  that,  in  cases  of  the 
first  description,  the  testator  does  not  intend  the  legatee 
shall  receive  the  legacy,  unless  the  circumstances  happen 
in  which  the  testator  made  it  payable,  and  that  in  cases 

(y)  Booth  V.  Booth,  4  Ves.  399.  («)  West  v.  West,  4  Giff.  198. 
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of  the  second  description  the  testator  intends  the  legatee 
shall  receive  it  at  all  events.  In  the  former  case,  there- 
fore, it  has  been  held  that  if  the  legatee  dies  while  the 
time  of  payment  is  in  suspense,  the  legacy  sinks  into 
the  land  for  the  benefit  of  the  inheritance,  and  in  the 
latter  case  it  has  been  held,  that  if  the  legatee  dies 
during  the  continuance  of  the  preceding  estate  or 
interest,  his  personal  representatives  will  be  entitled 
on  its  determination  to  have  the  legacy  raised  for  their 
benefit  (a).  As  to  cases  of  the  first  description,  how- 
ever, the  legacy  will  vest  if  the  testator  declare  that  it 
shall  do  so  at  his  death  "  (b). 

In  every  case  where  a  legacy  charged  on  land  is  ^g^ 
given  on  a  contingency,  and   the  contingency  does  Lnd  deviSd  is 
not  happen,  the  charge  sinks  for  the  benefit  of  the  fa^J^fde^ 
devisee  (c).     On  the   other  hand,  if  land  is  devised 
charged  with  a  sum  of  money,  the  lapse  of  the  devise 
does  not  affect  the  charge  (c?);  and  if  a  gift  is  made  to 
A.  with  a  gift  over  on  a  contingency  (which  happens) 
to  B.,  and  B.  dies  in  the  testatoPs  lifetime,  the  subject 
of  the  gift  goes  to  the  residuaiy  legatee  (e). 

In  the  bequest  of  legacies  to  children,  a  question  often  CoDstruction 
arises,  what  objects  are  to  be  included  in  the  bequest  Lry  gifts  to 
under  certain  circumstances,  and  the  rules  of  construe-  ^^""* 
tion  on  this  subject,  laid  down  by  Mr.  Jarman  in  his 
valuable  Treatise  on  Wills,  will  place  the  matter  before 
the  reader  in  a  useful  and  intelligible  form.  He  says : 
*^  First.  That  an  immediate  gift  to  children,  whether  it 
be  to  the  children  of  a  living  or  a  deceased  person,  and 
whether  to  children  simply,  or  to  all  the  children,  and 
whether  there  be  a  gift  over  in  case  of  the  decease  of 
any  of  the  children  under  age  or  not,  comprehends  the 
children  living  at  the  testator's  death  (if  any),  and  those 
only.  Secondly.  That  where  a  particular  estate  or 
interest  is  carved  out,  with  a  gift  over  to  the  children 
of  the  person  taking  that  interest,  or  the  children  of  any 
other  person,  such  gift  will   embrace  not  only  the 


n 


Feame*s  Cont.  Bern.  p.  656,  n.      Cox,  16. 


(b)  Watkins  v.  Gheek,  2  S.  &  St.         (d)  Wigs  v.  Wigg,  1  Atk.  382. 
190.  le)  O'MaiionGy  v.  Burdett,  L.  B« 

(c)  Gawler    v.    Standerwick,    2      7  H.  L.  388. 
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objects  living  at  the  death  of  the  testator,  but  all  who 
may  subsequently  come  into  existence  before  the  period 
of  distribution.  Thirdly.  That  where  the  period  of 
distribution  is  postponed  until  the  attainment  of  a  given 
age  by  the  children,  the  gift  will  apply  to  those  who 
are  living  at  the  death  of  the  testator,  and  who  come 
into  existence  before  the  first  child  attains  that  age, 
i,e,^  the  period  when  the  fund  becomes  distributable  in 
respect  of  any  one  object  or  member  of  the  class  (/). 
Fourthly.  With  regard  to  immediate  gifts,  it  is  well 
settled  that  if  there  be  no  object  in  esse  at  the  death  of 
the  testator,  the  gift  will  embrace  all  the  children  who 
may  subsequently  come  into  existence  by  way  of  exe- 
cutory gift ;  and  with  regard  to  gifts  preceded  by  an 
anterior  interest,  the  weight  of  authority  is  in  favour 
of  the  position,  that  in  all  such  cases,  except  in  the 
instance  of  a  legal  remainder  of  real  estate,  n  there  is 
no  object  at  the  time  of  the  vesting  in  possession,  all 
the  children  subsequently  bom  will  be  let  in.  Fifthly. 
That  where  the  words,  Ho  be  born,'  or  Ho  be  begotten,' 
are  annexed  to  a  devise  or  bequest  to  children,  if  the 
gift  be  immediate  so  that  it  would,  but  for  the  words 
in  question,  have  been  confined  to  children  (if  any) 
existing  at  the  testator's  death,  they  will  have  the 
effect  of  extending  it  to  all  the  children  who  shall  ever 
come  into  existence  "  (y). 

Sometimes  a  power  of  appointment  amongst  children, 
or  some  other  class  of  objects,  is  so  expressed  as  to 
amount  to  a  trust  in  favour  of  such  objects  in  default 
of  appointment.  Where  this  is  the  case,  the  objects 
take  an  interest  commensurate  with  that  which  might 
have  been  appointed  (A) ;  and  if  the  power  is  given  in 
terms  which  are  particularly  applicable  to  a  tenancy  in 
common,  the  objects  will  take  as  tenants  in  common, 
and  not  as  joint  tenants.  In  Crazier  v.  Crozier  U)^  an 
estate  was  devised  to  A.  for  life,  with  remainaer  to 
his  issue,  to  be  divided  between  and  amongst  them  in 


(/)  Gfimblett  v.  Purton,  L.  E. 
12  Eq.  427. 

(^)  See  2  Jann.  on  Wills,  4th  ed. 
pp.  165  at  aegr.;  Mogg  v.  Mogg,  1 


Mer.  654. 

(A)  Orozier  v,  Orozier,  3  D.  &  W, 
383;  E^yanaghv.Morland,  1  Eay,  16. 

{%)  Ubieuprd. 
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sucli  manner,  shares,  and  propoi^tions  as  he  by  his  will 
should  appoint.  A.  having  died  without  having  exer- 
cised the  power  of  appointment,  it  was  held  that  on 
his  death  the  issue  took  absolute  interests  as  tenants 
in  common  (k).  In  Wdce  v.  Mallard  (l)^  the  testator  be- 
queathed his  property  to  his  widow,  her  heirs,  execu- 
tors, administrators,  and  assigns,  for  her  sole  benefit, 
with  full  confidence  that  she  would  appropriate  it  for 
the  benefit  of  all  her  children ;  and  it  was  held  that 
the  bequest  amounted  to  a  gift  to  the  widow  for  life, 
with  a  power  of  appointment  in  favour  of  her  children, 
with  a  gift  in  default  of  appointment  to  her  children 
SiS  joint  tenants. 

As  regards  legacies  to  illegitimate  children,  the  f ol-  ^^egacies  to 
lowing  propositions  may  be  stated  as  the  result  of  chiSreii. 
decided  cases : — (1)  A  gift  to  children  prima  facie 
means  legitimate  children  only ;  but  it  will  be  held  to 
include  reputed  children  already  bom,  if  an  intention  to 
that  effect  is  sufficiently  shown  by  expressions  in  the 
will,  coupled  with  the  surrounding  circumstances  (m). 
(2)  A  gift  to  the  future  children  of  the  testator,  or  of 
any  other  person  by  a  particular  woman  not  being  his 
wife,  is  void,  because  the  fact  of  paternity  cannot  be 
inquired  into ;  but  a  gift  to  the  future  children  of  a 
particular  woman,  of  whom  the  testator  or  any  other 
specified  person  shall  be  the  reputed  father,  is  gopd  as 
regards  children  born  before  the  testator's  death,  be* 
cause  there  is  no  objection  to  an  inquiry  as  to  i^eputa- 
tion  of  paternity  (w). 

A  gift  to  the  next  of  kin  of  A.,  without  more,  creates  who  take 

•       •    •    A    I  -ji  1  ii»i-      under  a  gift  to 

a  jomt  tenancy  m  the  persons  who  are  nearest  oi  km  next  of  fin, 
to  A.  in  equal  degree  without  reference  to  the  Statutes  '*^p^^^*^> 
of  Distribution,  so  that  if  A.  leaves  two  brothers  and  a 
nephew  (the  child  of  a  deceased  brother),  or  a  father 
and  child,  the  two  brothers  to  the  exclusion  of  the 
nephew  in  the  one  case,  and  the  father  and  child  in  the 

{k)  See  also  WTiite  v.  Wilson,  22  In  re  Homer,  37  C.  D.  695. 

L.  J.  Ch.  62.  (n)  Ockleston  v.  Fullalove,  L.  R. 

-    (I)  21  L.  J.  Ch.  365.  9  Cli.  147 ;  In  re  Bolton,  31  C.  I>. 

(m)  Hill  V.  Crook,  L.  E.  6  H.  L.  642. 
'283 ;  Be  Haseldine,  31  C.  D.  611 ; 
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other  case,  would  take*  the  property  as  joint  tenants (o). 

But  if  the  gift  is  to  the  next  of  kin  according  to  the 

or  under  a  gift  Statutes  of  Distribution,  the  persons  to  take  will  be  the 

to  next  of  kin  -i    ,.  n     a  j.       i_  j.i_  1  _x 

according  to  ^  rolatious  01  A.,  auiongst  whom  the  personal  property 
of  an  intestate  is  made  distributable  by  the  statute, 
and  such  persons  will  take  as  tenants  in  common  (p) ; 
but  a  wife  or  husband  (not  being  of  the  kin  of  A. )  can- 
not take  under  such  a  gift  (q\ 

It  is  a  settled  rule  that  unaer  a  gift  to  the  next  of  kin 
of  the  testator,  whether  the  gift  be  immediate  or  pre- 
ceded by  a  life  interest,  the  persons  to  take  are  those 
who  answer  the  description  at  the  death  of  the  testator, 
unless  a  contrary  intention  is  clearly  shown  (r). 

A  gift  to  the  person  or  persons  entitled  under  the 
Statute  of  Distributions,  excludes  the  husband,  whose 
right  is  not  under  that  statute  (s). 

Who  takes  A  ffift  of  pcrsoual  property  to  A.  for  life,  and  after 

under  a  gift  t0v»j  "^i.-  ir      r        j  j      •     '    t      j.  j. 

executoiSor  uis  clecease  to  his  executors  or  administrators,  vests 
^^^'  the  subject  of  the  gift  absolutely  in  A.,  and  on  his 
death  it  passes  to  liis  executors  or  administrators  as 
part  of  his  assets,  and  it  makes  no  difference  that 
between  the  life  interest  and  the  ultimate  gift  inter- 
mediate interests  are  given  to  other  persons  or  a  power 
of  appointment  is  given  to  A.  himself  (^).  And  a  gift 
to  the  executors  or  administrators  of  A.,  a  deceased  per- 
son, is  a  gift  to  his  legal  personal  representatives  as  a 
part  of  his  estate,  and  not  to  them  beneficially  (u). 


(o)  Elmsley  v.  Young,  2  M.  &  K. 
780;  Withy  v.  Mangles,  4  Beay. 
358 ;  10  CI.  &  Fin.  215 ;  Baker  v. 
Gibson,  12  Beay.  101 ;  Lucas  v, 
Brandreth,  28  Beay.  274 ;  Avison 
V.  Simpson,  John.  43 ;  Book  v. 
Attorney- General,  31  Beay.  313; 
Halton  V,  Foster,  L.  B.  3  Ch.  App. 
505. 

(p)  Bullock  V,  Downes,  9  H.  L. 
0. 30;  Banking's  Settlement  Trusts, 
L.  E.  6  Eq.  601. 

(9)  Cholmondeley  v.  Lord  Ash- 
burton,  6  Beay.  86 ;  Kilner  v.  Leech, 
10  Beay.  362. 

(r)  Bullock  V, Downes,  ubi supra; 
Wharton  v.  Barker,  4  K.  &  J.  488 ; 
Lee  V,  Lee,  1  Dr.  &  Sm.  85 ;  Moss 
V.  Dunlop,  John.  490;  Mortimer 


V,  Slater,  7  Ch.  D.  322. 

U)  Milne  v.  Gilbart,  2  De  G.  M. 
&G.  715. 

(0  Daniel  v.  Dudley,  1  Phil.  1 ; 
Attorney-General  v.  MaJkin,  2  Phil. 
64 ;  Hames  v.  Hames,  2  Keen,  646; 
Page  V.  Soper,  22  L.  J.  Ch.  1044 ; 
GrafPtey  v.  Humpage,  1  Beay.  46. 
In  Mackenzie  v.  Mackenzie,  3  M. 
&  G.  559,  there  was  a  gift  to  A., 
with  remainder  to  his  appointees, 
and  A.  appointed  the  projperty  to 
his  executors  or  administrators, 
and  it  was  held  that  it  formed  part 
of  his  personal  estate,  which  might 
be  disposed  of  by  hun,  or,  in  the 
eyent  of  his  inteistacy,  would  de- 
yolye  on  his  representatiyes  as  such. 

(u)  Long  v.  Watkinson,  17  Beay, 
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The  term  ^^representatives"  or  "legal  representa-  or  under  a  gift 
tives"  means  prima  facie  "executors  or  administra-  tativeal'^^'*' 
tors "  {x) ;  but  the  context  frequently  shows  that  it  sett^^"" 
was  tne  intention  of  the  testator  to  use  the  term  in  a 
different  sense, — as  if  a  testator  directs  that  the  legal 
representatives  shall  take  "  share  and  share  alike  "  {y\ 
or  ^^ per  stirpes  ^^  (s),  in  which  cases  the  persons  entitled 
under  the  Statutes  of  Distribution  have  been  held  to 
be  the  objects  of  the  gift.  Again,  if  personal  estate  is 
given  immediately  and  without  the  intervention  of  anjr 
previous  interests  to  A.,  or  in  case  of  his  death  to  his 
"  representatives  "  or  "  legal  representatives,"  A.  takes 
absolutely  if  he  survives  the  testator,  but  if  he  dies  in 
the  testator's  lifetime  the  property  goes  to  the  persons 
entitled  to  his  personal  estate  under  the  Statutes  of  Dis- 
tribution, and  not  to  his  executors  or  administrators, 
on  the  ground  of  the  improbability  that  the  testator 
should  mean  the  legacy  to  be  thrown  into  the  general 
assets  of  the  legatee  dying  before  him  (a). 

When  a  gift  of  a  legacy  is  followed  by  a  gift  over  ^5^^^°^ 
on  the  death  of  the  legatee,  the  question  often  arises  on  death  of 
whether  the  death  referred  to  is  a  death  at  any  time,  l^at^^ 
or  a  death  within  a  particular  period.     In  Edwards  v.  ^^^*^  ^ 
Edwards  {b)  the  cases  on  this  subject  were  divided  into 
four  classes: — (1)  Where  the  gift  is  to  A.,  and  if  he 
shall  die  to  B. ;  (2)  A  gift  to  A.,  and  if  he  shall  die 
without  children  to  B. ;  (3)  To  X.  for  life,  with  re- 
mainder to  A.,  and  if  A.  shall  die  to  B. ;  (4)  To  X.  for 
life,  with  remainder  to  A.,  and  if  he  shall  die  without 
children  to  B. ;  and  the  Court  stated  as  the  result  of 
the  cases  that,  in  the  1st  class,  the  contingency  is  the 
death  of  A.  in  the  testator's  life ;  in  the  2nd,  death  at 
any  time ;  and  in  the  3rd  and  4th,  death  before  X. 


471 ;  Trethewy  v.  Helyar,  4  Ch.  D. 
53. 

{x)  Corbyn  v.  French,  4  Ves. 
418;  Saberton  v,  Skeels,  1  E.  &  M. 
687;  Taylor  v.  Beyerley,  1  Coll. 
108;  HinchclifEe  v.  Westwood,  2 
De  G.  &  8m.  216;  In  re  Crawford's 
Trusts,  2  Drew.  230;  Dixon  v, 
Dixon,  24  Beay.  129. 

(y)  Smith   v.  Palmer,   7  Hare, 


225 ;  King  v.  aeyeland,  4  De  G.  &  J. 
477. 

(z)  Atherton  v,  Crowther,  19  Beay. 
448. 

(a)  Bridge  v.  Abbott,  3  B.  0.  0 
224 ;  Cotton  v.  Cotton,  2  Beay.  67  ; 
In  re  Crawford's  Trusts,  uhi  supra » 
See  also  In  re  Gryll's  Trusts,  L.  B. 


6  Eq.  590. 


(6)15 


Beay.  357. 


\ 
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But  it  has  been  decided  by  the  House  of  Lords  that 
the  above  rule  is  incorrect  as  regards  the  4th  class  of 
cases,  the  death  there  being  death  at  any  time,  as  in 
the  2nd  (e). 


Lapse,  what 


Destination  of 
the  subject  of 
lapsed  gifts. 


Under  Wills 
Act  lapsed 
interests  in 
real  estate  go 
to  residuary; 
deyisee. 


What  devises 
ore  residuary 
so  OS  to 
include  the 
subject  of 
lapsed  gifts. 


V.  Lapse. 

If  a  devisee  or  legatee  of  real  or  personal  estate  dies 
in  the  lifetime  of  the  testator,  the  devise  or  bequest 
fails,  or,  as  it  is  usually  expressed,  lapses,  except  in 
the  cases  provided  for  by  the  Wills  Act,  which  will  be 
presently  mentioned. 

With  respect  to  the  destination  of  lapsed  devises  and 
bequests,  there  was,  under  the  law  as  it  stood  prior  to 
the  Wills  Act,  an  important  difference  between  real 
and  personal  estate.  In  the  case  of  personal  estate, 
the  lapsed  legacy  fell  into  the  residuary  estate  unless 
a  contrary  intention  appeared  by  the  will ;  but  where 
land  was  the  subject  of  the  lapsed  gift,  it  went  to  the 
heir-at-law  of  the  testator. 

The  25th  section  of  the  Wills  Act  provides,  that, 
unless  a  contraiy  intention  shall  appear  by  the  will, 
such  real  estate,  or  interest  therein  as  shall  be  com- 
prised or  intended  to  be  comprised  in  any  devise  in 
such  will  contained  which  shall  fail  or  be  void  by 
reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  being  con- 
trary to  law,  or  otherwise  incapable  of  taking  effect, 
shall  be  included  in  the  residuary  devise  (if  any)  con- 
tained in  such  will. 

The  effect  of  this  section  is  to  assimilate  the  law  with 
regard  to  the  destination  of  lapsed  interests  in  real  and 
personal  estates,  and  consequently  the  cases  which  have 
been  decided  in  reference  to  personal  estate  will  now  be 
equally  applicable  to  real  estate.  The  question  whether 
a  devise  or  bequest  of  real  or  personal  estate  is  residuary, 
so  as  to  include  lapsed  interests,  must  of  course  depend 


(c)  Mahoney  v,  Burdett,  L.  E.  7 
H.  Ij.  388 ;  Ingram  v»  Soutten,  ib» 
408.    But  Bee  Olivant  v.  Wright, 


1  Oh.  D.  346,  where  the  Court 
thought  that  the  testator  showed  a 
oontrary  intention. 
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upon  the  particular  limgttage  used  in  each  case.  Words 
of  exception  will  not  of  themselves  prevent  tiie  gift 
from  being  residuary,  as,  for  example,  where  there  is 
a  devise  or  bequest  of  particular  lands  or  of  a  specific 
legacy,  followed  by  a  devise  or  bequest  of  all  other  the 
testator's  estate,  or  all  the  testator's  estate  ^^ except" 
what  has  been  before  given,  the  last-mentioned  devise 
or  bequest  is  residuary,  and  includes  lapsed  interests  (d). 
In  all  such  cases  the  question  is  whether  the  property 
is  excepted  in  order  to  take  it  away  under  all  circum- 
stances and  for  all  purposes  from  the  person  to  whom 
the  residue  is  given,  or  whether  it  is  excepted  merely 
for  the  purpose  of  giving  it  to  somebodv  else.  If  the 
latter,  and  the  gift  to  somebody  else  fails,  the  donees 
of  all  except  this  property  are  entitled  to  take  the 
whole  (e). 

It  has  been  held  that  a  devise  of  "  the  rest  of  my 
freehold  lands  "  in  a  particular  parish  is  not  a  residuary 
devise  within  the  meaning  of  the  Wills  Act,  and  did 
not  include  the  subject  of  a  void  devise  in  the  same 
parish  (/). 

The  32nd  section  of  the  Wills  Act  provides,  that  No  lapse  on 
"  where  any  person  to  whom  any  real  estate  shall  be  t^antintaa, 
devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  h^Htofilfiiae 
shall  die  in  the  lifetime  of  the  testator,  leaving  issue 
who  would  be  inheritable  under  such  entail,  and  any 
such  issue  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immedi- 
ately after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will.  "     And  the  33rd  or  on  death  of 
section  provides,  that ''  where  any  person  being  a  child  legatee,  being 
or  other  issue  of  the  testator,  to  whom  any  real  or  t^tetor, 
personal  estate  shall  be  devised  or  bequeathed  for  any  leaving  wsue. 
estate  or  interest  not  determinable  at  or  before  the 
death  of  such  person,  shall  die  in  the  lifetime  of  the 

(d)  CogsweU  V,  Armstrong,  2  K.  Appleford,  5  My.   &  Cr.  61,   62  ; 

&  J.  227 ;  Bernard  v,  Minshull,  I  Evans  v,  Jones,  2  Ool.  C.  0.  516 ; 

John.  276.  Cogswell  v,  Armstrong,  2  K.  &  J. 

{e)  Bernard  v.  MinsliiiU,  1  John.  227. 

276,  299.    See  also  Cambridge  v.  (/)  Springett  v,  Jenings,  L.  B. 

Eous,  8  Ves.   12,   25 ;   Easum  v.  10  Eq.  488  ;  ib.  6  Ch.  A.  333. 
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testator  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will." 
^th*r  ^®^f ^  With  regard  to  the  construction  of  the  33rd  section, 
33rd  sec^n  of  tlio  foUowiuff  poiuts  havc  bccu  docidcd : — 1.  That  it 
applies    to    appointments   by   will   under   a   general 

1)ower  (ff)y  but  not  to  appointments  under  a  power 
imited  to  particular  objects  (h).  2.  That  it  applies  to 
a  case  where  the  devisee  or  legatee  is  dead  at  the  date 
of  the  will,  leaving  issue  who  survive  the  testator  (i). 
3.  That  it  is  not  necessary,  in  order  to  prevent  lapse, 
that  the  issue  living  at  the  decease  of  the  testator  should 
have  been  living  when  the  legatee  died.  Thus,  where 
a  legacy  was  given  to  a  daughter  who  died  before  the 
testatrix,  leaving  one  child  who  also  died  before  the 
testatrix,  leaving  a  child  who  survived  the  testatrix,  it 
was  held  that  the  legacy  did  not  lapse  (k).  4.  That  the 
section  does  not  apply  to  gifts  to  a  class  (I).  5.  That 
the  section  does  not  substitute  for  the  deceased  devisee 
or  legatee  the  issue  whose  existence  is  the  event  or  con- 
dition which  prevents  the  lapse,  but  renders  the  subject 
of  the  gift  the  absolute  property  of  the  deceased  devisee 
or  legatee,  and  disposable  by  nis  will  notwithstanding 
his  death  before  the  testator.  Thus,  if  a  child  to  whom 
a  legacy  is  given  makes  a  will  containing  a  general  or 
residuary  bequest  of  his  personal  estate,  and  then  dies 
before  the  original  testator,  leaving  issue  who  survives 
such  testator,  the  legacy  goes  to  the  residuary  legatee 
under  the  child's  will  (w),  and  probate  duty  is  payable 
in  respect  thereof  (n).  In  a  recent  case  where  a  testator 
gave  the  residue  of  his  estate  among  his  eight  children, 


(g)  Eccles  v,  Clieyne,  2  K  &  J.  210 ;  Cruse  v.  IloweU,  4  Drew.  215. 

676.  See  In  re  Chaplin's  Trusts,  33  L.  J. 

70  Griffiths  v.  Gale,  12  Sim.  354.  Ch.  183. 

t)  Wisden  v,  Wisden,  2  Sm.  &  {m)  Johnson  v.  Johnson,  3  Hare, 

if.  396.  157. 

(ik)  In  the  goods  of  Parker,  31  (n)  Exors.  of  Perry  v.  The  Queen, 

L.  J.  Prob.  9.  L.  E.  4  Exoh.  27. 

{I)  Browne  v.  Haznmond,  John. 
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and  directed  that  the  share  of  his  daughter  if  she  sur- 
vived him  should  be  subject  to  the  trusts  of  her  mar- 
riage settlement,  and  the  daughter  died  before  him 
leaving  issue,  it  was  held  that  the  share  was,  under 
section  33,  payable  to  the  trustees  of  the  settlement  as 
if  the  daughter  had  survived  (o). 

A  gift  to  several  persons  as  loint  tenants,  or  to  a  No  lapse  on 

1  ^»  J  J.  'ji'       ii  i*  »  death  of  one 

Class  01  persons,  does  not  come  witnm  the  operation  of  of  several  joint 
the  doctrine  of  lapse  unless  all  such  joint  tenants,  or  ^"^^f^Mverai 
all  the  members  constituting  the  class,  die  before  the  ™^^"  ^'  * 
testator,  as  the  gift  takes  effect  in  favour  of  those  who 
survive  (jp);  and  where  an  estate  is  devised,  subject  to 
the  payment  of  a  sum  thereout,  the  sum  charged  does 
not  lapse  by  the  death  of  the  devisee  of  the  estate  in 
the  testator's  life  (q).     And  a  gift  to  a  class  operates 
in  favour  of  those  capable  of  taking,  to  the  exclusion  of 
those  who  are  incapable  (r). 

Where  a  legacy  is  given  to  a  person  with  a  gift  over 
if  he  dies  before  a  given  event,  e.ff.,  before  he  attains 
twenty-one,  and  the  legatee  dies  in  the  testator's  life- 
time, and  be/ore  the  given  event,  the  bequest  over  will 
take  effect;  but  if  the  legatee  died  in  the  testator's 
lifetime  q/ier  the  given  event,  the  legacy  lapses  (s). 

A  gift  of  personal  estate  on  a  contingency,  e.ff.j  to  a  contingent 
A.  if  he  attains  twenty-one,  carries  with  it  the  inter-  S^?'©^ 
mediate  income  (t) ;  but  a  devise  of  real  estate  does  -jJ^J^^^* 
not,  and  the  intermediate  rents  go  to  the  residuary  income,  but  a 
devisee,  and  if  there  is  no  residuary  devise,  or  if  the  e^JSw^does 
devise  in  question  is  itself  a  residuary  devise,  to  the  °°*- 
heir-at-law  (tt).     If,  however,  there  is  a  devise  and 


(o)  Be  Hone's  Trust,  22  Oh.  D. 
663.  This  case  seems  inconsistent 
with  Fearce  v,  Qraham,  1  N.  B. 
507,  and  it  is  doubtful  whether  the 
latter  case  can  still  be  treated  as  an 
authority. 

(p)  1  Jarm.  on  Wills,  4th  ed.  341  ; 
Leigh  V,  Leigh,  23  L.  J.  Oh.  287. 

^q)  Oke  V.  Heath,  1  Ves.  sen.  133. 

[r)  In  re  Coleman  and  Jarrom, 
4  Ch,  D.  165. 

(«)  Walker  v.  Main,  1  J.  &  W.  1 ; 
Humphreys  v,  Howes,  1  B.  &  M. 
639;  Humberstone  v.  Stanton,   1 


V.  &  B.  385.  If  a  bequest  of  a 
sum  is  made  to  A.  for  life,  with 
remainder  to  B.,  to  be  paid  to  him 
at  twentjr-one,  with  a  gift  over  in 
case  of  ms  death  before  the  same 
shall  become  payable,  and  B.  at- 
tains twenty-one,  and  dies  before 
A.,  the  legacy  passes  to  the  re- 

Sresentatives   of   B.      Walker   v. 
faine,  ubi  supra;  Jones  v,  Jones, 
13  Sim.  561. 
(t)  Green  v.  Ekins,  2  Atk.  473. 
{u)  Stephens   v,   Stephens,    Ca. 
temp.  Talbot,  228. 
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a  mixed  fund 
the  rule  as  to 
personalty 
applies  to  the 
real  estate 
also. 


Where «iereai  bequest  of  real  and  personal  estate  as  a  mixed  fund, 
eSajlTmade  the  testatoi  shows  an  intention  that  the  rule  applicable 
to  personal  estate  shall  apply  also  to  the  real  estate, 
and  the  intermediate  rents  will  follow  the  corpus  (x).  In 
a  case  where  residuary  real  estate  was  devised  to  the 
second  and  other  sons  of  A.  (who  was  living,  and  had 
only  one  son,  B.),  and  their  issue  in  tail,  with  re- 
mainder to  B.  for  life  and  his  issue  in  tail,  and  the 
residuary  personal  estate  was  given  upon  trust  to  lay 
it  out  on  the  purchase  of  real  estate  to  be  settled  to  the 
same  uses,  it  was  held  that  during  the  suspense  of 
vesting,  the  intermediate  rents  of  the  real  estate 
belonged  to  the  heir-at-law,  and  the  income  of  the 
personal  estate  (including  the  income  arising  from  the 
investment  of  such  income)  was  liable  to  be  laid  out  in 
the  purchase  of  land  (t/). 


Rule  against 
perpetuities. 


Instances  of 
application  of 
rule  to  real 
estate. 


VT.  For  what  period  the  vesting  of  property  given  hy 
tvill  may  he  postponed  or  income  may  be  accumu- 
latedy  having  regard  to  the  rule  against  perpetuities 
and  the  Thellusson  Act. 

It  is  a  rule  of  law  applicable  to  contingent  re- 
mainders, and  also  to  springing  or  secondary  uses  and 
executory  devises,  that  all  limitations  of  property  must 
be  made  to  take  effect  and  become  absolutely  vested 
within  the  space  of  a  life  or  lives  in  being,  and 
twenty-one  years  and  some  months  afterwards.  Thus, 
a  limitation  to  an  unborn  person  for  life,  with  remainder 
to  the  children  of  that  person,  is  void  as  regards  the 
remainder  to  the  children  {z).  Again,  if  lands  are  de- 
vised to  A.  in  fee  simple,  with  an  executory  devise 
over  in  case  A.  or  any  of  his  heirs  shall  do  a  particular 
act,  the  devise  over  is  void.  But  if  lands  are  devised 
to  A.  in  tail,  with  an  executory  devise  over  in  case  A., 


(a;)  Genery  v.  Fitzgerald,  Jac. 
468. 

(y)  Hodgson  V.  Bective,  1  H.  & 
M.  376;  33  L.  J.  Oh.  601.  See 
also  Wade  (Jery  %\  Handley,  1  Ch. 


D.  653. 

(z)  Duke  of  Marlborough  i\  Earl 
Godolphin,  1  Ed.  404.  See  Knap- 
ping V,  Tomlinson,  34  L.  J.  Ch.  3. 
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or  the  heirs  of  his  body,  shall  do  a  particular  act,  the 
executory  devise  is  valid,  because  A.  being  tenant  in 
tail  can  at  any  time  bar  the  entail  and  the  executory 
devise,  so  that  the  property  is  not  in  fact  tied  up,  and 
consequently  the  ride  is  not  transgressed  (a). 

The  rule  against  perpetuities  is  equally  applicable  to  Rule  extends 
gifts  of  personal  estate.     It  is  therefore  necessary,  in  *°  pe^onaity. 
framing  all  such  gifts,  to  take  care  that  the  absolute 
vesting  of  them  is  not  postponed  beyond  the  period 
allowed,  viz.,  a  life  or  lives  in  being  and  twenty-one 
years  afterwards. 

Thus,  if  a  legacy  is  given  in  trust  for  A.  for  life,  and  instances  of 
after  his  death  for  all  his  children  who  shall  attain  ^^^^^^ 
twenty -two,  the  gift  is  void,  because  it  is  possible  that  ^^^^^y- 
A.  may  die  leaving  a  child  just  born,  and  in  such  case 
nearly  twenty-two  years  beyond  the  life  of  A.  must, 
or  mai/y  happen  before  the  legacy  becomes  absolutely 
vested  (b). 

All  limitations  ulterior  to  or  expectant  on  one  which 
is  void  for  remoteness,  are  void  also  (c). 

In  exercising  by  will  powers   of  appointment  in  Howmietobe 
favour  of  particular  objects  referred  to  in  the  power,  it  ?dFi exeVdseS'iS 
is  necessary  to  bear  in  mind  that  the  rule  in  question  "p®*^  p^^®*"* 
is  to  be  applied  as  if  the  appointment  was  contained  in 
the  instrument  creating  the  power  (d).     But  a  general  ^^  a  general 
power  is  equivalent  to  ownership,  and  time  will  be 
reckoned,  in  the  case  of  a  general  power,  from  the  death 
of  the  donee,  and  this  is  so,  according  to  a  recent  case, 
where  the  donee  is  a  married  woman,  and  the  power  is 
testamentary  only  (e). 

Previously  to  the  passing  of  the  Act  about  to  be  ^°''.^^* 
mentioned,  the  income  of  property  might  be  directed  SSght  iS^™* 
to  be  accumulated  for  the  whole  period  permitted  by  uted^'Sre"' 
the  rule  against  perpetuities,  as  was  decided  in  the  ^®^^"**°^ 
great  case  TAellusson  v.  Woodford  (f). 

The  39  &  40  Geo.  3,  c.  98  (commonly  called  the  Provisions  of 


Thellasson 
Act. 


(a)  See  Butler's  note  to  Co.  litt.  U)  1  Jarm.  on  Wills,  4t]i  ed.  283. 

271  b.  See  also  Heasman  v.  Pearse,  (a )  1  Sag.  Pow.  474. 

L.  B.  7  Ch.  A.  275.  It)  Boss  v.  Jackson,  29  0.  D.  521. 

(6)  Thomas    v.  Wilberforce,   31  (/)  4  Ves.  227. 
Bear.  299. 


480  WILLS. 

Thellusson  Act),  prohibits  any  disposition  by  deed,  will, 
or  otherwise  of  real  or  personal  property,  so  that  the 
rents,  or  produce  thereof,  shall  be  accumulated  for  any 
longer  term  than  the  life  or  lives  of  the  grantor  or 
settlor,  or  the  term  of  twenty-one  years  from  the  death 
of  the  grantor,  settlor,  or  testator,  or  during  the  minority 
or  respective  minorities  of  any  person  or  persons  who 
shall  be  living  or  in  ventre  sa  mire  at  the  time  of  the 
death  of  the  settlor,  or  testator,  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons, 
who,  under  the  uses  or  trusts  of  the  instrument  direct- 
ing such  accumulation,  would  for  the  time  being,  if  of 
full  age,  be  entitled  unto  the  rents,  or  annual  produce 
so  directed  to  be  accumulated ;  and  every  direction  to 
accumulate  otherwise  than  as  aforesaid  is  null  and  void, 
and  the  rents  and  produce  so  directed  to  be  accumulated 
are  to  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumula- 
tion had  not  been  directed  (y).  But  it  is  provided  that 
the  Act  shall  not  extend  to  any  provision  for  payment 
of  debts  of  any  grantor,  settlor,  or  devisor,  or  other 
person  or  persons,  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor, 
settlor,  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  any  such  conveyance, 
settlement,  or  devise,  or  to  any  direction  touching  the 
produce  of  timber  or  wood  upon  any  lands  or  tene- 
ments (h). 
SS^^ate  -"-^  ^  testator  directs  income  to  be  accumulated  for  a 

bey;ondthe      period  oxcoeding  the  time  allowed  by  the  Act,  the 

S^od^r^'  accumulation  will  be  allowed  pro  tanto,  and  will  be 
tanio.  y^j^  Qjjjy  f Qj,  ^Y^Q  excess  (i\ 

Periodfl  men-        The  poriods  mentioned  in  the  Act  are  alternative, 
Act  are  and  not  cumulative.     Consequently  a  direction  to  ac- 

aitemative.      cumulate  during  the  life  of  the  grantor  and  for  some 
time  afterwards  ceases  at  his  death,  although  twenty- 
one  years  has  not  then  expired  (k). 
Whether  Act        The  Qucstion  has  sometimes  arisen  whether  the  Thel- 

apphes  to  -*- 

g)  Sect.  1.  (k)  Lady    Eoselyn's    Trust,    16 

[h)  Sect.  2.  Sim.   391 ;   Jagger  v.  Jagger,   25 

>•)  Griffitlis  V,  Vere,  9  Yes.  127.       Ch.  D.  729. 
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lusson  Act  applies  to  cases  where  there  is  no  express  accumulation 
trust  for  accumulation,  but  there  is  in  the  will  an  execu-  o^§o/of 
tory  devise  of  such  a  nature  that  accumulation  becomes  ^^* 
necessary  during  the  suspense  of  vesting. 

In  Macdonald  v.  Bryce  (I)  property  was  given  to  A. 
(the  eldest  son  of  B.),  and  on  his  death,  under  twenty- 
one,  to  the  other  sons  of  B.  in  succession,  and  failing 
them,  to  others.  A.  died  under  twenty-one,  and  B. 
had  no  other  son,  but  was  still  living  at  the  end  of 
twenty-one  years  from  the  death  of  A>  It  was  held 
by  Lord  Langdale,  that  the  Thellusson  Act  prevented 
accumulation  during  the  rest  of  B.'s  life,  and  that  the 
income  during  that  period  was  undisposed  of  and 
passed  to  the  testator's  next  of  kin.  This  decision  was 
disapproved  of  by  Vice-Chancellor  Shad  well  in  the  case 
of  Elborne  v.  Goode{m)j  on  the  ground  that,  in  the 
opinion  of  the  Vice-Chancellor,  the  Act  does  not  apply 
to  cases  where  the  accumulation  arises  by  operation  of 
law,  but  only  to  cases  where  there  is  an  express  trust 
for  accumulation.  On  the  other  hand.  Lord  Cran- 
worth,  in  Tench  v.  Cheese  (n\  thought  that  if  a  testator 
directs  that  to  be  done  wnich,  as  a  necessary  conse- 
quence, leads  to  an  indefinite  accumulation,  he  must, 
within  the  meaning  of  the  Act,  be  taken  to  have 
directed  accumulation  (o). 

It  will  be  observed  .that  the  Act  simply  makes  void  ^f^^^^°° 
the  direction  to  accmnulate,  and  leaves  the  rents  to  directed  to  be 
go  to  such  person,  &c.,  as  would  have  been  entitled  S^ondp^od 
thereto  if  such  accumulation  had  not  been  directed.  aUowed. 
Where,  then,  a  residue  is  given  upon  trust  to  accumu- 
late the  income  for  the  life  of  A.,  or  any  other  period, 
such  income  will,  after  the  expiration  of  the  twenty- 
one  years  and  during  the  rest  of  the  period  of  accumu- 
lation directed  by  the  will,  go  to  the  next  of  kin  or 
heir-at-law  of  the  testator,  according  to  the  nature  of 
the  property  (/?).     But,  in  a  case   where   a  testator 

(I)  2  Keen,  27fe.  {p)  Eyre  v.  Marsdon,   2  Keen, 

fm)  14  Sim.  165.  276;  Macdonald  v.  "Bryce,  ubi  supra. 

In)  6  De  G.  M.  &  G.  453.  See  also  Smith  v.  Lomas,  33  L.  J. 

(o)  See  also  Morgan  v.  Morgan,  Ch.   579 ;  Green  v.   Gascoyne,   34 

4  De  G.  &  Sm.  164 ;  Mathews  r.  L.  J.  Ch.  268. 
Keble,  L.  R.  4  Eq.  467. 
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What  is  a 
proTirion  for 
raising  por- 
tions within 
the  exception 
in  sect.  2. 


As  to  the 
validity  of 
accumulations 
to  pay  debts. 


directed  the  rents  of  an  estate  to  be  accumulated  until 
a  certain  sum  was  raised,  and  subject  to  such  direction 
the  estate  was  devised  to  several  persons  in  succession, 
it  was  held  that  tlie  direction  to  accumulate  operated 
as  a  charge  on  the  successive  estates,  and  tliat  accumu- 
lations made  after  twenty-one  years  from  the  testator's 
death  belonged  not  to  his  heir-at-law,  but  to  the  persons 
entitled  to  the  rents  and  profits  under  the  devise  (q). 

With  respect  to  the  exception  in  the  2nd  section  of 
the  Act  of  a  provision  for  raising  portions,  it  has  been 
held  (1)  that  the  portions  to  be  provided  for  may  be 
portions  given  by  the  same  instrument  which  contains 
the  provision  by  way  of  accumulation,  or  by  a  former 
instrument  (r) ;  (2)  that  where  the  provision  is  for 
children  of  any  person  other  than  the  grantor,  &c., 
the  parent  must  take  some  interest  under  the  same 
instrument,  but  that  it  need  not  be  an  interest  in  the 
very  property  directed  to  be  accumulated  (r) ;  (3)  that 
a  direction  to  accumulate  the  income  of  a  testator's 
residue  or  of  a  legacy  (5),  followed  by  a  gift  of  that 
residue  or  legacy  with  the  accumulation  to  tlie  children 
of  a  person  taking  an  interest  under  the  will,  is  not  a 
provision  for  raising  portions  for  such  child  within  the 
meaning  of  the  exception. 

A  direction  to  accumulate  rents  and  profits  for  an  in- 
definite period  for  the  purpose  of  paying  debts,  with  a 
devise  of  the  land  (subject  to  such  trust)  to  uses  in 
strict  settlement,  does  not  contravene  the  rule  against 
perpetuities,  because,  so  soon  as  the  fee  simple  vests 
in  possession  under  the  limitations,  the  owner  can  put 
an  end  to  the  accumulations  (w),  and  a  trust  of  this 
nature  is  excepted  by  the  2nd  section  from  the  opera- 
tion of  the  Thellusson  Act.     But  it  was  held  in  a 


(q)  In  re  aulow's  Trust,  IJ.  & 
H.  639. 

(r)  Barrington  v,  LiddeU,  2  De 
G.  M.  &  G.  480. 

{»)  Edwards  v.  Tuck,  3  De  G. 
M.  &  G.  40 ;  Bourne  v.  Buckton,  2 
Sim.  N.  S.  91 ;  Drewett  v.  Pollard, 
27  Beav.  196. 

(u)  Bateman  v.  Hotchkin,  10 
Beav.   426.     But  fco   Jn  re  Fitz- 


gerald's Settlement,  37  C.  D.  18, 
where  the  Court  held  that  under  a 
trust  to  accumulate  an  annual  sum 
out  of  the  rents,  in  order  to  pay  off 
mortgages,  the  mortgagees  were 
cestuis  que  trusty  and  that  the  trust 
could  not  be  put  an  end  to  by  the 
owner  of  the  estate,  who  had  barred 
the  entail  and  acquired  the  fee 
simple  in  possession. 
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recent  case,  that  if  the  creditor  insists  on  and  obtains 
payment  at  once  out  of  the  corpus  of  tlie  estate,  under 
a  decree  in  an  administration  suit  or  otherwise,  tlie 
tenant  in  remainder  cannot  require  the  accumulation 
to  go  on  so  as  to  recoup  tlie  corpus  out  of  the  income 
of  the  remaininj^  property,  and  the  V.-C.  intimated  his 
opinion  that  if  the  will  had  contained  a  clause  expressly 
directing  such  recouping,  the  clause  would  have  been 
void  {x). 

A  contingent  liability ,  under  a  covenant  entered  into  what »  a 
by  the  testator,  is  a  debt  within  the  meaning  of  the  S^n?of 


exception  in  the  2nd  section,  and  may  be  provided  f^^ 
for  by  a  direction  to  create  a  sinking  fund  without 
any  reference  to  the  period  of  accumulation  allowed 
by  the  Act  {y). 


ebts  within 


Act. 


VII.   Gifts  to  Charities. 
Subject  to   certain   exceptions  f^r),   dispositions  by  iwspoffltioMby 

•11       5    1       J  •    x         ^    •       1^     J  J*  1  will  of  land  or 

Will  01  land  or  any  interest  in  land,  or  oi  personal  money  to  bo 
estate   to  be   laid   out  in  the  purchase  of  land  for  1^  ^r^ 
charitable  purposes,  are  prohibited  and  rendered  void  *^*^o||p^' 
by   the   Mortmain   and   Charitable   Uses  Act,   1888, 
which  Act  repeals  and  substantially  re-enacts  the  Act 
9  Geo.  2,  c.  36. 

With  respect  to  the  question  what  is  an  interest  in  what  is  an 
land,  the  following  points  were  decided  on  the  con-  ILd. 
struction  of  9  Geo.  2,  c.  36,  and  will  probably  be  con- 
sidered applicable  to  cases  under  the  Act  of  1888,  viz., 
(1)  That  money  secured  by  mortgage  of  land  (a),  in- 
cluding an  equitable  mortgage  by  deposit  of  deeds  (J), 
a  vendor's  lien  for  unpaid  purchase-money  (c),  and  the 
proceeds  of  growing  crops  (rf),  are  interests  in  land 
within  the  meaning  of  the  Act.     (2)  That  shares  in 

[x)  Tewart  v,  Lawson,  L.  R.  18  (5)  Waterhouse    v.    Holmes,    2 

Eq.  490.  Sim.  162. 

\y)  Varlo    v,  Faden,   27    Beay.  (c)  Harrison  v,  Harrison,  1  Buss. 

255  ;  S.  C,  1  De  G.  F.  &  J.  211.  &  Myl.  71. 

(z)  Suprd,  pp.  405  et  seq,  {d)  Symons  v.  Marine  Society,  2 

(a)  mite  V.  Evans,  4  Ves.  21.  Giff.  325. 
See  In  re  Watts,  29  0.  D.  947. 
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Debentures. 


Folidee  of 
assurance. 


Interest  of 
testator  in 
proceeds  of 
real  estate. 


Debt  paid  out 
of  debtor's 
real  estate. 


gas,  canal,  or  railway  or  other  companies  possessing 
land  for  the  purposes  of  their  undertaking (^),  including 
mining  companies  conducted  on  the  cost-book  prin- 
ciple, are  not  interests  in  land  within  the  meaning  of 
the  Act,  whether  the  particular  Act  incorporating  the 
company  does  or  does  not  contain  a  clause  providing 
that  the  shares  shall  be  personal  estate,  the  test  being, 
whether  the  share  can,  under  any  ordinary  state  of 
circumstances,  result  to  the  holder  m  the  shape  of  land, 
and  there  is  no  difference  in  this  respect  between 
debenture  stock  and  ordinary  stock  or  shares.  (3)  That 
the  debentures  of  railway  and  other  companies,  as  well 
as  their  stock  or  shares,  and  mortgages  of  rates  or  tolls 
leviable  on  owners  or  occupiers  of  land,  are  not  within 
the  Act  (/).  (4)  That  policies  of  assurance  by  which 
the  directors  engage  "  to  pay  out  of  the  funds,"  or 
"that  the  funds  shall  be  liable,"  or  "that  a  share  of 
the  funds  shall  be  paid,"  are  not  within  the  Act, 
although  the  assets  of  the  assurance  company  may 
consist  partly  of  real  estate  (ff) ;  but  that,  in  the  case 
of  private  partnership,  the  interest  of  a  deceased 
partner  in  land  forming  part  of  the  partnership 
property  is  within  the  Act  (/«).  (5)  That  the  interest 
of  a  testator  in  the  proceeds  of  real  estate  directed  to 
be  sold  by  the  will  of  a  former  testator,  but  which  in 
fact  remains  unsold  at  the  death  of  the  second  testator, 
is  within  the  Act,  whether  the  second  testator  was 
entitled  to  the  whole  proceeds  or  only  to  a  share 
therein  or  to  a  legacy  payable  thereout,  and  if  the 
legacy  payable  thereout  is  payable  also  out  of  the 
personal  estate  of  the  first  testator,  there  will  be  no 
apportionment  (^).  (6)  That  a  debt  secured  by  covenant 


(c)  Myers  v,  Perigal,  2  De  O. 
M.  &  G.  599;  Edwards  v.  Hall,  11 
Hare,  13;  6  De  G.  M.  &  G.  74. 
See  also  Taylor  v.  Linley,  2  De  G. 
F.  &  J.  84;  Hayter  v.  Tucker,  4 
K,  &  J.  243 ;  Entwistle  v.  Davis, 
L.  R.  4  Eq.  272. 

(/)  Holdsworth  v.  Davenport,  3 
Ch.  D.  185 ;  i?«  Mitchell,  6  Ch.  D. 
655;  Attree  v.  Hawe,  9  Ch.  D.  337; 
He  Harris,  15  Ch.  D.  561 ;  Jervis 


V,  Lawrence,  22  Ch.  D.  202,  over- 
ruling apparently  Finch  v.  Squire, 
10  Yes.  41,  and  Chandler  v.  Howell, 

4  Ch.  D.  651. 

(g)  March  r.  Attorney-General, 

5  Beav.  433. 

(A)  Aahworth  v,  Munn,  15  Ch.  D. 
363. 

(t)  Brook  V.  Badley,  L.  R.  3  Ch. 
A.  672 ;  Cadbury  v.  Smith,  ifc.  9  Eq. 
37;   In  re  Watts,  29  C.  D.   947. 
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may  be  bequeathed  to  a  charity,  even  though  the  debt 
may  remain  unpaid  at  the  death  of  the  covenantor, 
and  has  to  be  paid  out  of  his  real  estate,  his  personalty 
being  insufficient  [k) ;  but  a  covenant  to  leave  money 
to  a  charity  must  be  treated  as  a  legacy,  and  is  void 
in  the  proportion  which  the  impure  bears  to  the  pure 
personalty  {I), 

A  power  conferred  by  Act  of  Parliament  on  a  chant-  ?^^^5°^" 
able  institution  to  hold  land  without  incurriner  any  of  statute  on  an 
the  penalties  of  the  Statutes  of  Mortmain,  does  not  iowilndd^ 
enable  it  to  take  land  by  devise  (tw),  the  statutes  re-  jotepabieit 

p  ^  1     •  -I       •'a         /%    /-N^         rw  nrt     1  1        to  take  land 

lerred  to  bemg  not  the  Act  9  Geo.  2,  c.  36,  but  the  by  devise. 
older  statutes  prohibiting  corporations  from  holding 
land  without  a  licence  in  mortmain  from  the  Crown  (»). 
If,  however,  the  special  Act  expressly  authorizes  the 
charity  to  take  land  by  will,  it  seems  necessary  to  hold 
that  a  devise  to  it  would  be  valid,  as  otherwise  the  en- 
actment would  have  no  effect  (o). 

Pure  personal  estate,  e.  ^.,   personal   estate  uncon- Qiftofper- 
nected  with  land,  may  be  bequeathed  by  will  for  charit-  Tciiarity^not 
able  purposes,  if  those  purposes  do  not  involve  the  ^^^^ 
purchase  of  land ;  and  such  a  bequest  is  not  obnoxious  perpetuities, 
to  the  rule  against  perpetuities,  although  the  trust  may 
last  for  an  indefinite  period. 

Any  gift  for  the  promotion  of  a  useful  public  pur-  Gift  for 
pose  is  charitable,  but  the  purpose  must  be  public ;  for  charity/'  or 
if  money  is  given  in  trust  for  such  benevolent  purposes  lu^oajf ^ot 
as   the   executors   shall   approve (jk?),    or    in  ''private  ©oM^ected with 
charity"  (y),  the  law  will  not  recognize  such  a  trust,  the^buc^not 
So  also  as  regards  gifts  for  the  maintenance  of  reli-  "<^8^«^- 
gious  services,  those   services  must  be  such  as  tend 
directly  or  indirectly  to  the  instruction  or  edification 
of  the  public  ;  and  a  gift  to  a  religious  community  of 

The  cases  of  Shadbolt  v.  Thornton,  Luckcraft  v.  Pridham,  6  0.  D.  205. 

17  Sim.  49,  and  March  v.  Attorney-  (n)  See  7  Edw.  1,  c.  1 ;  7  &  8 

General,  2  J.  &  H.  61,  are  appa-  Will.  3,  c.  37. 

rently  overruled.  (o)  Perring  v.  Trail,   L.   R.    18 


i?j 


k)  Be  Eobson,  19  Ch.  D.  156.  Eq.  88. 

Fox  V,  Lowndes,  L.  R.  19  Eq.  ( ©)  Morice  *;.  Bishop  of  Durham, 

453.  10  Ves.  632. 

(w)  Nethersole  v.  School  for  In-  ((/)  Ommanney  v.  Butcher,  T.  &  . 

digent    Blind,    L.   R.    11    Eq.    1 ;  R.  260. 
Chester  v.  Chester,   12    Eq.   444; 
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persons  who  spend  their  lives  in  celibacy  for  the  pur- 
pose of  sanctifying  their  souls  by  prayer  and  pious 
contemplation  has  been  held  not  to  be  cnaritable  (r). 
t™^ tore-  A  trust  to  repair  a  church  or  a  monument  in  a 
or  churchyard,  churcli,  bciug  au  omameut  of  the  building  (5^,  or  to 
a^char^bie^'^  repair  a  parsonage  house  (if)  or  a  churchyard  (m),  is  a 
object.  good  charitable  trust,  as  being  for  the  benefit  of  the 

inhabitants  of  the  place ;  but  a  trust  to  repair  a  par- 
ticular tomb  in  a  churchyard  is  a  mere  private  purpose, 
and  not  charitable ;  and  if  the  trust  is  to  last  for  an 
indefinite  period,  the  gift  is  void  as  creating  a  per- 
petuity {x). 
Gift  to  a  A   ffitt  of  money  to  a  charity  to  be  applied  in 

chanty  to  be      ••      -i  j  .^        •  .     ^     v'    .  .  j  .      -^  ,    .  i  i  *•   -i 

appUedin        Duildmg  IS  prima  facic  void,  as  mvolvmg  the  purchase 

^^lA  of  land  for  a  site  {y).  ^ 

already  in  But  thcrc  is  uo  obicction  to  a  bequest  of  money  for 

mortmain.  ,  .  •         p    r.     -iJ*  i        J      i  J       • 

the  erection  or  repair  01  buildings  on  land  already  in 
mortmain  (0),  or  for  the  endowment  of  churches  or 
chapels  in  existence  (a).  Where  there  is  land  already 
in  mortmain  on  which  the  buildings  can  be  erected,  it 
is  sometimes  difficult  to  ascertain  whether  a  testator 
has  sufficiently  pointed  to  such  land  so  as  to  render  the 
gift  good.  In  a  case  where  a  legacy  was  given  to 
build  a  parsonage-house,  and  it  appeared  that  there 
was  glebe  on  which  it  could  be  erected,  the  gift  was 
held  good  {b).  In  another  case  a  gift  of  money  to  the 
trustees  of  a  Wesleyan  chapel  to  be  applied  towards 
the  erection  of  a  new  chapel  was  held  valid,  there 
being  land  duly  vested  in  the  trustees  at  the  date  of 
the  will  on  which  a  new  chapel  could  be  built  {c) ;  but 


(r)  Cocks  V.  Manners,  L.  E.  12 
Eq.  574. 

(a)  Hoare  v.  Osborne,  L.  R.  1 
Eq.  585. 

(t)  Attorney-General  v.  Bishop 
of  Chester,  1  Bro.  C.  C.  444. 

iu)  In  re  Vaughan,  33  C.  D.  187. 

{x)  Lloyd  V.  Lloyd,  2  Sim.  N.  S. 
255 ;  Hoare  v.  Osborne,  L.  R.  1 
Eq.  685. 

\y)  Attorney- General  v.  Hyde,  2 
Ambl.  750;  Attomey-Gfjneral  v, 
Nash,  3  B.  C.  C.  588  ;  Trye  v.  Cor- 
poration of  Gloucester,  14  Beav. 
173  ;  Pritchard  v.  Arbouin,  3  Euss. 


456;   Giblett  v,  Hobson,   4  Sim. 
651 ;  3  M.  &  K.  517. 

(z)  Attorney-General  v.  Dayies, 
9  Yes.  535;  Attorney-General  v. 
Munby,  1  Mer.  327 ;  Attorney- 
General  V.  Chester,  1  Bro.  C.  C. 
444  ;  Fisher  v.  Brierly,  1  De  G.  F. 
&  J.  643 ;  In  re  Hawkins,  34  L.  J. 
Ch.  80. 

(a)  Edwards  v.  Hall,  uhi  supra. 

(b)  Sewell  v.  Crewe  Read,  L.  E. 
3  Eq.  60.  See  also  CressweU  v, 
CressweU,  ib,  6  Eq.  69. 

(c)  Booth  V,  Carter,  L.  E.  3  Eq. 
757. 
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in  a  similar  case,  the  contrary  was  decided  by  another 
judge,  on  the  ground  that  such  land  was  not  distinctly 
pointed  out(d). 

The  validity  of  a  gift  of  money  to  "establish"  a  {f^^^j^,, 
charity  seems  to  depend  on  whether  the  charity  can  bo  charity,  when 
established  without  the  purchase  of  land.     Thus,  in  ^*^^* 
Attorney- General  Y.  Williams  (e),  a  gift  of  personalty  to 
establish  a  school  was  held  good,  because  the  master 
might  teach  in  his  own  house  or  in  the  church ;  and  in 
ffartskorne  v.  Nicholson  (/),  a  similar  bequest  was  sup- 
ported on  the  ground  that  a  school  might  be  established 
by  hiring  a  room  for  the  purpose.     But  in  the  case  of 
Attorney- General  v.  Hull(^g)^  a  similar  bequest  was  held 
to   be   void,  because,  taking  the  whole  of  the  will 
together,  the  Court  thought  it  was  clearly  the  intention 
of  the  testator  that  land  should  be  purchased  (A).     And 
in   other  cases,   gifts   to   establish  an  hospital  (^)  or 
slaughter-houses  (jc)  have  been  held  void. 

In  order  to  render  a  gift  invalid  under  the  statute.  To  render 
it  is  not  sufficient  that  the  trustees  may  consistently  voS?  u^i^not* 
with  their  trust  apply  the    fund   in   a  manner  which  jufacient  that 

1  ^^xf  i*  •  •       trustees /miy 

would   be   illegal :    the    question   m   every    case    is,  apply  it 
whether  they  must  do  so  (/),  for  where  trustees  have  a    ^  ^* 
discretion  to  apply  the  money  either  in  a  way  which 
the  law  allows,  or  in  one  which  the  law  disallows,  the 
presumption  ought  to  be  that  the  discretion  will  be 
exercised  in  the  former  mode  (m). 

Thus,  if  the  trustees  have  an  option  to  lay  out  the  5!i^?*  ^?^' 
money   in  land  or  in  investments  not   savourmg  of  an  option  to 
realty,  the  bequest  would  be  good(w).     And  in  a  case  OT^othe?"  ^'"^' 
where  a  sum  of  money  was  bequeathed  to  the  mayor  investments. 
and  jurats  of  a  town  to  be  laid  out  by  them  in  such 


(«?)  In  re  Watmough's  Trusts, 
L.  R.  8  Eq.  272 ;  Re  Cox,  7  0.  D. 
204 

[e)  4  B.  C.  C.  526. 
/)  26Beav.  59. 

\g)  9  Hare,  647. 

(A;  See  also  Dunn  v.  Bownas,  1 
K.  &  J.  596 ;  Hopkins  v.  Philips,  7 
Jur.  N.  S.  1274;  Ttttliam  r.  Drum- 
mond,  34  L.  J.  Cli.  1. 

(0  Dunn  V.  Bownas,  IK.  &  J. 
590. 


(^)  Tatham    v.  Drummond,    34 

Ij.  «r.  ch.  1. 

(Z)  Carter  v.  Green,  3  K.  &  J. 
591. 

(m)  Mayor  of  Faversham  v. 
Ryder,  5  De  G.  M.  &  G.  350. 

(7j)  Curtis  V,  Hutton,  14  Ves. 
537 ;  Soresby  v.  Hollins,  9  Mod. 
221 ;  Giimmett  v,  Grimmett,  1 
Ambl.  211;  Dent  v,  AUcroft,  30 
Beay.  335. 
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Bequest  for 
building  on 
condition  that 
a  site  is  pro- 
Tided,  wnether 
Talid. 


Assets  not 
marshalled  in 
favour  of  a 
charity. 


To  whom  the 
subject  of  a 
Yoid  charitable 
gift  goes. 


manner  as  they  should  think  proper  for  the  benefit  and 
ornament  of  the  town,  the  gift  was  supported  although 
the  discretion  of  the  trustees  miffkt  extend  to  the  appli- 
cation of  the  fund  in  violation  of  the  statute  (o).  And 
on  the  same  principle  a  bequest  of  money  to  be  applied 
in  aid  of  erecting  or  endowing  a  church  has  been  held 
good  (p). 

A  bequest  of  money  to  a  charitable  society  for  build- 
ing almshouses  on  condition  that  the  society  will  pro- 
cure lands  for  a  site,  is  in  effect  a  bequest  for  the 
purchase  of  land,  and  therefore  void  (q) ;  but  a  bequest 
of  money  to  be  applied  in  erecting  an  almshouse  pro- 
vided that  some  person  shall  within  a  limited  time  give 
a  piece  of  land  as  a  site  is  good  ;  and  it  is  not  a  suffi- 
cient objection  to  a  gift  to  a  charity  that  its  tendency  is 
to  bring  lands  into  mortmain  (r).  And  a  bequest  for  the 
endowment  of  a  future  church,  or  to  build  almshouses  aa 
soon  as  land  should  be  given  for  the  purpose,  is  a  valid 
bequest,  and  the  Court  will  direct  an  enquiry  whether 
the  fund  can  be  applied  for  the  purpose  (s).  If  it  tuma 
out  that  a  site  cannot  be  obtained,  the  legacy  lapses, 
and  will  not  be  applied  cy-pres  {t\ 

If  a  testator  bequeaths  a  general  legacy  to  a  charity 
without  specifying  the  fund  out  of  which  it  is  to  be  paid, 
the  Court  will  not  marshal  the  assets  in  favour  of  the 
legacy,  but  such  proportion  of  the  legacy  would  fail  as 
the  prohibited  portion  of  the  testator's  property  bears 
to  the  'pure  personalty  {u\ 

If  land  is  directed  to  be  sold  for  the  benefit  of  a 
charity,  and  the  gift  is  illegal,  the  land  goes  to  the  heir- 
at-law  or  the  residuary  devisee  {x).     If  the  bequest  be 

io)  Mayor  of  Faversham  v.  Ryder, 
)e  a.  M.  &  G.  350. 

( p)  Sinnett  v.  Herbert,  L.  R.  7 
Ch.  232. 

(7)  Attorney-General  v,  Davies, 
9  Yes.  535. 

(r)  Philpot  V.  St.  George's  Hos- 
pital, 5  H.  of  L.  Ca.  338.  This  case 
seems  virtually  to  overrule  Trye  v. 
Corporation  of  Gloucester,  14  Beav. 
173,  so  far  at  all  events  as  to  the 
principles  on  which  the  Master  of 
the  RoUs  in  the  latter  case  grounded 


his  decision.  See  also  Cawood  v. 
Thompson,  22  L.  J.  Ch.  835. 

(«)  Sinnett  v.  Herbert,  L.  R.  7 
Ch.  232;  Chamberlayne  v.  Brockett, 
f  6.  8  Ch.  206 ;  Littledale  v.  Bicker- 
steth,  W.  N.  1876,  p.  32. 

(0  In  re  White's  Trusts,  33  C.  D. 
449. 

(ti)  Williams  v.  Kershaw,  1  Keen, 
274,  n.;  Robinson  v.  Geldard,  3 
Mac.  &  Gor.  735. 

(05)  Attomey-Greneral  v.  Lord 
Weymouth,  Ambl.  20. 
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of  money  to  be  laid  out  in  land,  the  legacy  fails  in 
favour  of  the  next  of  kin  and  not  of  the  heir(^). 

If  land  or  impure  personalty  is  given  to  a  person  on  what  con- 
a  secret  trust  tor  a  chanty,  the  giit  is  void,  but  m  secret  tmst  for 
order  to  constitute  a  secret  trust,  there  must  have  been  *  ^^^y- 
in  the  lifetime  of  the  testator  an  express  or  implied 
promise  or  assent  on  the  part  of  the  legatee  to  carry 
out  the  testator's  intention  (^r). 

If  a  testator  shows  a  general  intention  in  favour  of  o^-prh 
charity,  but  the  objects  are  not  specifically  defined,  or  ^ 
the  defined  objects  fail,  tlie  Court  will  carry  out  the 
general  intention  cy-pres  (a).  If,  however,  the  testator 
shows  an  intention  not  of  general  charity,  but  to  give 
to  some  particular  institution  only,  and  the  gift  fails 
because  the  institution  has  ceased  to  exist,  the  legacy 
will  fall  into  the  residue  (b). 

By  a  recent  Act(t?),  trustees  of  charitable  funds  are  Recent  Act 
authorized  to  invest  on  real  securities,  subject  to  a  ch^tTbie 
proviso  that  where  the  equity  of  redemption  in  the  funds  to  be 
property   comprised  m    any  such   security   becomes  securities. 
liable  to  foreclosure,  the  property  is  to  be  sold. 


VIII.   Conversion, 
Where  a  testator  gives  his  personal  estate  or  the  Rule  as  to 


conversion 


residue  of  his  personal  estate  in  general  terms  to  A.  for  ^th  regard  to 
life,  with  remainder  over,  the  trustees  are  bound  to  p^^^*® 
convert  into  money  all  such  property  as  is  of  a  perish- 
able or  wasting  nature,  such  as  leaseholds,  long 
annuities,  &c. ;  the  principle  being  that  it  is  prima 
facie  to  be  presumed  that  a  testator  intends  that  the 
same  property  which  is  given  to  the  tenant  for  life 
shall  go  to  those  in  remainder,  and  in  order  to  effect 
such  intention,  wasting  property  must  be  turned  into 

(y)  Cogan  v.  Stephens,  1  Beay.  L.  R.  3  Oh.  362. 

482,  n.  (o)  Moggridge  v.   ThackweU,   7 

(z)  Lomax  v,  Ripley,  24  L.   J.  Ves.  69. 

Oh.   254;   WaUgrave  v.  Tebbs,   2  {h)  Clark    v.    Taylor,    1    Drew. 

K.  &  J.  313  ;  Tee  v.  Ferris,  2  K.  &  642 ;  /n  re  Ovey,  29  C.  D.  560. 

J.  367.     See  also  Moss  v.  Cooper,  (c)  33  &  34  Vict.  c.  34. 
1  J.  &  H.  352 ;  Jones  v,  Badley, 
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Instances 
where  it  has 
been  held  that 
leaseholds,  &c. 
shall  he 
enjoyed  in 
specie. 


A  bequest  of 
rents  to  tenant 
for  life, 
whether 
sufficient  to 
entitle  him  to 
enjoy  in 
specie. 


permanent  property  (rf).  But  if  it  appear  from  the 
context  of  the  will  that  the  testator  intended  that  the 
tenant  for  life  should  enjoy  the  property  in  specie ^  such 
indication  of  intention  takes  the  case  out  of  the  general 
rule.  Whether  such  an  intention  sufficiently  appears 
is  frequently  a  difficult  question.  A  direction  out  of 
the  rents  to  renew  leaseholds  and  keep  houses  in 
repair  (e) ;  a  trust  to  sell  the  property  on  the  decease 
of  the  tenant  for  life  (/),  or  only  in  a  given  event  (ff) ; 
a  direction  not  to  sell  without  the  consent  of  all 
parties  (A),  and  a  power  to  trustees  to  retain  any 
portion  of  the  testator's  property  in  the  same  state  in 
which  the  same  shall  be  at  his  death,  or  to  sell  and 
convert  the  same  (t),  have  been  held  sufficient  evidence 
of  the  testator's  intention  that  leaseholds  should  or 
might  be  enjoyed  in  specie.  In  some  cases,  again, 
where  the  gift  of  the  residue  has  been  distinguished 
by  a  mention  of  particular  parts  of  the  testator's  pro- 
perty, or  where  the  property  has  been  pointed  to  spe- 
cifically ill  the  gift  over,  a  similar  intention  has  been 
inferred  as  to  the  property  so  specified  (k). 

In  Pickup  V.  Atkinson  (I)  it  was  held  that  a  bequest 
of  the  rents,  profits,  dividends,  and  interests  of  the 
residue  in  general  terms  to  the  tenant  for  life,  was  not 
of  itself  sufficient  to  entitle  him  to  enjoy  leaseholds  in 
specie  J  but  in  other  cases  the  contrary  seems  to  have 
been  decided  (m). 


{d)  Howe  V,  Earl  of  Dartmouth, 
7  Ves.  137. 

(c)  Crowe  V.  Crisford,  17  Beav. 
607. 

(/)  Alcock  V.  Sloper,  2  M.  «&  K. 
699. 

{'g)  Daniel  v.  Warren,  2  Y.  &  0. 
0.  C.  290. 

(A)  Hinves  v.  Hinves,  3  Hare, 
609.  See  also  Burton  v.  Mount,  2 
De  G.  &  Sm.  383. 

(?■)  Gray  v.  Siggers,  15  Ch.  D. 
74. 

{k)  Bethune  v,  Kennedy,  1  M.  & 
C.  114;  Vaughan  v.  Buck,  1  Ph. 
75;  Blann  v.  Bell,  21  L.  J.  Ch.  811 ; 
Bowden  v.  Bowden,  17  Sim.  65 ; 
Collins  v.  Collins,  2  M.  &  K.  703 ; 


Harris  v.  Poyner,  1  Drew.  174 ; 
Simpson  v,  Leicester,  4  Jur.  N.  S. 
1269, 

(I)  4  Hare,  624. 

\m)  Goodenough  v. Tremamondo, 
2  Beav.  512;  Crowe  v,  Crisford, 
17  Beav.  509 ;  Wearing  v.  Wearing, 
23  Beav.  99.  And  see  generally  on 
this  subject,  in  addition  to  the  cases 
already  cited,  Sutherland  v.  Cooke, 
1  Col.  C.  C.  498 ;  MiUs  v.  Mills,  7 
Sim.  501 ;  Morgan  v,  Morgan,  14 
Beav.  72 ;  Hood  v,  Clapham,  19 
Beav.  90 ;  Hubbard  v.  Young,  10 
Beav.  203;  Thornton  v,  Ellis,  15 
Beav.  193;  Jebb  v.  Tugwell,  20 
Beav.  84  ;  Skirving  v,  Wmiams,  24 
Beav.  275 ;  Chambers  v.  Chambers, 
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The  rule   as  to    conversion  applies  not    only  to  Rule  as  to 
perishable    and  wearing  out   property  in  the   strict  appUestoau 
sense  of  the  term,  but  also  to  all  property  not  con-  ^^Kt^ 
sistinff  of  investments  authorized  by  the  will  or  by  conjisting  of 

I  ^  J  J    authorized 

law.  investments. 

Executors  are  allowed  a  year  from   the  testator's  Liawiityof 
death  for  the  realizing  of  his  property,  and  the  con-  neglect  to 
version  of  such  part  as  ought  to  be  converted.     If  they  *^'^^®'^' 
neglect  this  duty  they  are  liable  for  any  loss  which 
may  arise. 

As  between  tenant  for  life  and  remainderman  their  Mode  of 
respective  rights  in  the  testator's  residuary  estate  are  LcoSnts*^ 
as  follows : — The  tenant  for  life  is  entitled,  as  from  <he  te^t^foriife 
day   of  the  testator's   death,    to   the  whole   income  wid  remain- 
derived  from  such  part  of  the  testator's  estate  as  is 
properly  invested  (o),  but  as  to  such  part  of  the  estate 
as  is  not  so  invested  he  is  entitled  to  an  annual  sum 
equal  to  the  interest  of  so  much  3  per  cent,  stock  (;?) 
as  would  have  been  purchased  with  tlio  unconverted 
property  if  such  conversion  had  been  made  at  the  end 
of  the  year,  and  the  excess  of  income  accruing  from 
the  unconverted  property  is  to  be  deemed  corpus  (q). 
The  following  exception  has,  however,   been  made, 
vw.y  that  if  the  property  is  so  circumstanced  as  that  it 
is  producing  a  large  annual  income,  and  is  secure,  but 
cannot  be  immediately  converted  without  a  loss  to  the 
estate,  then  a  value  in  money  will  be  set  upon  it,  and 
the  tenant  for  life  will  be  allowed  4  per  cent,  on  such 


15  Sim.  183;  Boys  r.  Boys,  28 
Beav.  436 ;  Vacliell  v.  Eoberts,  32 
Beav.  140. 

(o)  Angerstein  v.  Martin,  T.  &  R. 
232;  Hewitt  v.  Moms,  T.  &  R. 
241;  Taylor  v.  Clark,  1  Hare,  161. 

(;>)  It  is  probable  that  the  re- 
maining 3  per  cent,  stock  wiU  bo 
redeemed  by  Government  shortly. 
When  this  happens,  it  is  appre- 
hended that  2J  or  2^  per  cent, 
stock  ^'ill  be  substituted  tor  3  per 
cent,  stock  for  the  purpose  of  the 
above  rule. 

{q)  Dimes  v.  Scott,  4  Buss.  195 ; 
Taylor  v.  Clark,  1  Hare,  161;  Mor- 


gan V.  Morgan,  14  Beav.  72;  Brown 
V,  Gellatly,  L.  R.  2  Ch.  752.  In 
Robinson  u,  Robinson,  1  D.  M.  & 
Q.  247,  the  rights  of  the  parties 
were  adjusted  on  the  principle  that 
the  executors  were  liable  for  the 
money  which  would  have  been 
produced  by  a  conversion  of  un- 
authorized securities  at  the  end  of 
a  year,  with  interest  at  4  per  cent., 
and  that  the  tenant  for  life  was 
entitled  to  that  interest.  The  de- 
cision may  have  been  right  under 
the  special  circumstances  of  the 
case,  but  has  not  altered  the  general 
rule,  which  is  as  stated  in  the  text. 
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value  from  the  testator's  death,  the  excess  of  income 
beyond  4  per  cent,  being  treated  as  corpus  (r). 
Application  The  rulc  as  to  conversion  is  to  be  applied  for  the 

reveraioMry  benefit  of  as  wcU  as  against  the  tenant  for  life,  and  con- 
property.  scqucntly  oxtcnds  to  any  part  of  the  testator's  estate 
which  may  be  reversionary.  If  executors  in  the  exercise 
of  their  discretion  think  that  a  loss  will  arise  by  a  con- 
version of  reversionary  property,  and  consequently  wait 
until  it  falls  into  possession,  their  doing  so  will  not  be 
allowed  to  prejudice  the  tenant  for  life,  and  the  Court 
will  direct  a  value  to  be  set  upon  such  reversion  at  the 
end  of  the  first  year,  and  will  give  to  the  tenant  for  life 
the  difference  between  the  fund  actually  received  and 
the  value  of  the  reversion  as  so  ascertained  («). 
Traiant  for  life      It  will  bc  bomc  in  mind  that  the  tenant  for  life  of  a 

not  enntled  to  .,  .  i»iiiijT»  p  i  •  -%  i 

interim  income  residuc  IS  entitled  to  the  income  01  such  residue  only, 
appu^dln  and  not  to  the  income  which  may  accrue  on  such  part  of 
ji^uBnt  of  the  testator's  estate  as  is  applied  in  payment  of  legacies 
during  the  period  which  may  intervene  between  the 
death  of  the  testator  and  the  actual  payment  of  such 
legacies.  Thus,  in  a  case  where  a  testator  gave  £1 6,000 
in  legacies,  and  then  gave  the  residue  of  his  personal 
estate  to  his  wife  for  life  with  remainders  over,  and  all 
liis  estate  was  in  Consols  at  his  death,  it  was  held  that 
the  income  which  accrued  after  the  testator's  death  and 
before  the  payment  of  the  legacies  on  so  much  of  the 
fund  as  was  applied  in  payment  of  such  legacies  did  not 
belong  to  the  tenant  for  life,  but  formed  part  of  the 
corpus  of  the  residue  {t) ;  and  in  another  case  it  was 
held  that  where  a  testator  bequeaths  legacies,  and  gives 
his  residue  to  a  tenant  for  life,  with  remainder  over, 
executors,  though  as  between  themselves  and  the  per- 
sons interested  in  the  residue  they  are  at  liberty  to  have 
recourse  to  any  funds  they  please  in  order  to  pay  debts 
and  legacies,  yet  will  be  treated  by  the  Court  in  adjust- 
ing accounts  between  the  tenant  for  life  and  remainder- 

(r)  Gibson  v.  Bott,   7  Ves.  89 ;  (Jellatlv,  uhi  supra, 

Caldecott  v.  Caldecott,  1  Y.  &  C.  C.  («)    Wilkinsoii    v.    Duncan,    23 

C.  312 ;  Meyer  v,  Simonsen,  6  De  Beav.  469. 

G.  &  Sm.  723;  In  re  Llewellyn's  {t)  Holgate  v.  Jennings,  24  Bear. 

Trust,   29  Beav.    171;    Brown   v.  623, 
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man,  as  having  paid  the  debts  and  legacies  not  out  of 
capital  only,  but  with  such  portion  of  the  capital  as 
together  with  the  income  of  that  portion  for  one  year 
was  sufficient  for  the  purpose  (u). 

In  order  to  prevent  any  question  arising  out  of  the  Direction  as  .to 
doctrine  above  discussed,  every  will  by  which  a  residue  of  mOTme"^ 
is  given  upon  trusts  for  sale  and  conversion,  should  ex-  <^®»^^io- 
pressly  authorize  the  trustee  to  postpone  such  sale  and 
conversion,  and  should  direct  that  the  rents  and  income 
arising  from  the  unconverted  property  shall,  from  the 
testator's  death,  go  to  the  same  persons  and  in  the 
same  manner  as  the  income  of  the  proceeds  of  the  con- 
version thereof  would  be  applicable  if  such  conversion 
had  been  made  (x).     Under  such  a  direction  executors 
may  carry  on  a  testator's  business  for  a  reasonable 
time  after  his  death  with  a  view  to  sell  it  as  a  going 
concern,  and  the  profits  arising  therefrom  will  belong 
to  the  tenant  for  life  as  income  (y). 

If  real  estate  is  directed  to  be  sold,  and  the  proceeds  Destination  of 
of  sale  are  absolutely  bequeathed,  the  property  from  S^mia^™"^*^ 
that  time  acquires  the  character  of  personalty,  and  in  ^^^^  ^  ^ 
the  event  of  the  death  of  the  beneficiary  before  a  sale, 
the  proceeds  would  belong  to  his  personal  representa- 
tives.    On  the  other  hand,  moneys  which  are  directed 
to  be  laid  out  in  the  purchase  of  land,  from  the  crea- 
tion of  the  trust  assume  the  character  of  real  estate, 
and  devolve  as  such  on  the  real  representatives  of  the 
beneficiary,  whether  he  dies  before  the  conversion  or 
afterwards. 

At  any  time  before  conversion,  the  beneficiary.  Election  to 
if  sui  juris  and  absolutely  entitled,  may  elect  to  take  **^®  ^^^' 
the  property  directed  to  be  convertea  in  its  actual 
state  ;  and  such  election  will  be  implied  from  his  acts, 
e.ff.y  if,  in  the  case  of  land  directed  to  be  sold,  he 
grants  a  lease  of  it(^),  or  receives  the  rent  of  it  for 
some  years  after  the  time  for  sale  (a). 

(w)  Allhusen  v.  WhitteU,  L.  R.  4  &  Sm.  173. 

Eq.    295;    Lambert    v.  Lambert,  (y)  /nr€ClianceUor,W.  N.  1884, 

L.  R.  16  Eq.  320.     The  rule  esta-  p.  50. 

bUshed  in  tne  first  case  applies  to  (z)  Crabtree  v.  Bramble,  3  Atk. 

real  estate.     Marshall  v.  Crowther,  680 ;   Mutlow  v»   Bigg,  1   Oh.   D. 

9  QU    T)    jog  SSo 

{x)  See  Wrey  v.  Smith,  14  Sim.  (a)  Be   Gordon,   6  0.    D.    531 

202 ;  Scholfield  v.  Redfern,  2  Drew.      Holder  v.  Lofts,  oited  30  0.  D.  656. 
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Heir  not  When  real  estate  is  directed  to  be  converted,  and 

as  to  interests   the  wholo  01  the  procccds  of  sale  are  not  aDsolutely 

not  disposed        j*  j      p  ±1         j*  •j_*  i\  o        in 

of.  disposed  01,  or  the  disposition  thereoi  wholly  or  par- 

tially fails  by  lapse  or  otherwise,  a  question  sometimes 
arises  as  to  the  relative  rights  of  the  heir-at-law  and 
the  personal  representatives  of  the  testator.  It  is  clear 
that  the  heir  is  not  disinherited  by  the  direction  to 
convert,  unless  the  whole  beneficial  interest  in  the 
proceeds  of  sale  is  in  the  event  absolutely  disposed  of  ; 
so  far,  therefore,  as  the  beneficial  interest  is  either 
directly  or  indirectly  undisposed  of,  or  becomes  so 
by  subsequent  events,  the  undisposed  of  interest  be- 
longs to  the  heir,  and  not  to  the  next  of  kin  (b) ;  but 
if  after  the  failure  of  the  disposition  the  heir  dies,  his 
personal  representatives  and  not  his  heir  are  entitled 
to  the  undisposed  of  proceeds  (c).  The  principle  is 
clear — the  trust  for  conversion  is  created  for  the  bene- 
fit of  the  legatees,  and  not  for  the  next  of  kin,  so  that 
there  is  no  ground  for  depriving  the  heir-at-law  of  the 
undisposed  of  interest,  simply  because,  under  the  trust 
for  the  particular  purposes  of  the  will,  a  sale  may  have 
taken  place.  In  Taylor  y.  Tat/lor [d)y  a  testaior  directed 
his  real  estate  to  be  sold,  and  the  proceeds  to  go  as 
his  personal  estate,  and  he  bequeathed  all  the  residue 
of  his  personal  estate  (including  the  proceeds  of  sale) 
on  trusts  for  his  children  equally  ;  one  of  the  children 
died,  and  it  was  held  that  that  child's  lapsed  share  in  the 
proceeds  should  go  to  the  heir-at-law  of  the  testator. 


Trusts  raised 
by  words  of 
recommenda- 
tion,  &c. 


IX.  In  what  cases  precatory  words  create  a  trust. 

A  testator  not  uncommonly  associates  an  absolute 
gift  or  devise  with  words  of  ^^  recommendation," 
*^  hope,"  ^^  request,"  or  other  terms  of  a  precatory 
character,  which  raise  the  important  question  whether 


(6)  Eyre  v,  Marsden,  2  Keen, 
574 ;  1  Jarm.  on  Wills,  4th  ed.  pp. 
619  rf  acq.  If,  however,  real  estate 
is  settled  by  deed  upon  trust  to  sell 
for  certain  specified  purposes,  and 
any  of  those  purposes  fail,  then, 
whether  the  trust  for  sale  is  to  arise 
in  the  lifetime  of  the  settlor,  or  not 


until  after  his  decease,  the  property 
to  that  extent  results  to  the  settlor 
in  personalty  from  the  moment  the 
deed  is  executed.  Clarke  v.  Frank- 
lin, 4  K  &  J.  257. 

(c)  Wilson  V,  Coles,  28  Bear. 
215. 

{d)  3  De  G.  M.  &  G.  190. 
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he  intended  to  impose  a  trust  on  the  devisee,  and 
often,  it  is  apprehended,  the  Court  has  been  obliged 
to  decide  that  the  devisee  must  hold  the  estate  saddled 
with  a  trust,  when  there  was  no  such  intention  on  the 
part  of  the  testator,  and  when  in  fact  the  words  have 
been  introduced  into  the  will  rather  for  the  purpose 
of  communicating  some  of  the  general  feelings  of  the 
testator,  and  of  affecting  the  conscience  of  the  devisee, 
than  with  a  view  to  fetter  the  property  in  his  hands. 

As  a  general  rule  it  has  been  laid  down  that  when 
property  is  given  absolutely  to  any  person,  and  the 
same  person  is  by  the  will  recommended  or  entreated 
or  wished  to  dispose  of  it  in  favour  of  another,  the 
recommendation,  entreaty,  or  wish,  will  create  a  trust — 
1st,  if  the  words  are  so  used  that  upon  the  whole  they 
ought  to  be  construed  as  imperative;  2ndly,  if  the 
subject  of  the  recommendation  or  wish  be  certain; 
and  3rdly,  if  the  objects  or  persons  intended  to*  have 
the  benefit  of  the  recommendation  or  wish,  be  also 
certain  (e). 

The  following  are  instances  in  which  the  words  of  instancefl  of 
gift  have  been  held  to  create  a  trust : — 

A  devise  to  the  testator's  wife  of  real  and  personal 
estate,  in  the  fullest  confidence  that  after  her  decease 
she  will  devise  the  property  to  the  testator's  family  ( /) ; 
a  recommendation  to  the  testator's  daughter  to  dispose 
of  the  property  among  her  children  (^)  ;  a  gift  by  the 
testator  to  his  wife,  with  a  recommendation  to  her  to 
dispose  of  the  property  by  will  amongst  certain  persons 
whom  the  testator  nameci  (A) ;  a  devise  of  copyholds  to 
testator's  wife,  not  doubting  that  she  would  dispose 
of  the  same  to  and  amongst  her  children  as  she  should 
please  {i) ;  a  gift  to  a  wife  for  her  life,  accompanied 
with  the  following  words:  ^^  It  being  my  will  and 
desire  that  the  principal  should  be  left  entirely  to  the 


(e)  Knight  v.  Knight,   3  Beay.  {g)  Malin  v.  KeigHey,   2  Yes. 

148,   173;  Bernard  v,  MinshuU,  1      333. 
Johii.  276.  (A)  Horwood  v.  West,  1  Sim.  & 

(/)  Wright  r.  Atkyns,  19  Yes.      Stu.  387. 
299.  {%)  Massey   v,    Sherman,  Amb. 

520. 
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Instances  of 
no  trust. 


disposal  of  my  wife  among  such  of  her  relations  as  she 
may  think  proper  "  (k). 

But  in  tne  following  instances  it  was  held  that  no 
trust  was  created : — 

A  bequest  of  dividends  to  the  testator's  brother  to 
enable  him  to  assist  such  of  the  children  of 


as 


he  should  find  deserving  of  encouragement  (I);  a 
devise  to  the  testator's  wife  that  she  might  support 
herself  and  her  children  according  to  her  discretion, 
and  for  that  purpose  (m) ;  a  gift  to  a  son  for  his  own 
use  and  benefit,  well  knowing  he  would  discharge  the 
trust  reposed  in  him  by  remembering  his,  the  testator's, 
other  sons  and  daughters  (n) ;  a  gift  of  income  to 
testator's  wife,  with  request  to  dispose  of  the  savings 
among  his  children  (o)  ;  a  gift  to  the  testator's  wife  of 
the  capital  of  a  business,  trusting  that  she  would  act 
justly  and  properly  to  and  by  all  the  testator's  chil-^ 
dren  (p)]  b.  gift  to  two  daughters,  associated  with  the 
following  words  : — ''If  they  die  single  of  course  they 
will  leave  what  they  have  amongst  their  brothers  and 
sisters,  or  their  children  "  (q) ;  a  gift  of  real  and  per- 
sonal estate  to  A.  B.,  his  heirs,  executors,  and  assigns, 
for  his  and  their  own  use  and  benefit  for  ever,  trusting 
and  wholly  confiding  in  his  honour  that  he  will  act  in 
strict  conformity  with  the  testator's  wishes  (r) ;  a  gift 
to  a  wife,  her  executors,  administrators  and  assigns  to 
and  for  her  and  their  own  use  and  benefit,  upon  the 
fullest  trust  and  confidence  reposed  in  her  that  she 
would  dispose  of  the  same  to  and  for  the  joint  benefit 
of  herself  and  his  children  (s) ;  a  gift  of  a  legacy  to  a 
''  wife  to  be  disposed  of  by  her  will  in  such  way  as 
she  shall  think  proper,  but  I  recommend  her  to  dispose 


Uc)  BiTch  V,  Wade,  3  V.  &  B. 
198.  See  also  Briggs  v.  Penny, 
3  M.  &  G.  546 ;  Wace  v.  Mallard, 
21  L.  J.  Ch.  355  ;  Cholmondeley  v. 
Cholmondeley,  14  Sim.  590;  Paul 
V.  Compton,  8  Ves.  380 ;  Griffiths 
V.  Evan,  5  Beav.  241 ;  Alexander 
V.  Alexander,  4  W.  Rep.  470 ; 
Bonser  v.  Xinnear,  2  Giff.  195 ; 
Foley  V,  Parry,  2  M.  &  K.  138. 

(0  Benson  v.  Whittan,  5  Sim.  22. 


(; 


[m)  Thorp  v,  Owen,  2  Hare,  607. 

^n)  Bardswell  v,  Bardswell,  9 
Sim.  319. 

(o)  Cowman  V.  Harrison,  10  Hare, 
234. 

(p)  Pope  V,  Pope,  10  Sim.  1. 

(q)  Locnmere  v.  Layie,  2  M.  &  K. 
197. 

(r)  Wood  V.  Cox,  2  M.  &  C.  684. 

(«)  Webb  V.  Wools,  21  L.  J.  Ch. 
625. 
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of  one-half  to  her  own  relations,  and  one-half  among 
such  of  my  relations  as  she  shall  think  proper  "(#);  a 
gift  to  wife  ^^  being  fully  satisfied  that  she  will  dispose 
of  same  by  will  or  otherwise,  in  a  fair  and  equitable 
manner  to  our  united  relatives,  bearing  in  mind  that 
my  relatives  are  generally  in  better  circumstances 
than  hers  are  "  (u) ;  a  gift  to  wife  "  to  and  for  her  own 
use  and  benefit  absolutely,  having  full  confidence  in 
her  sufficient  and  judicious  provision  for  my  dear 
children  ^^  M]  a  gift  to  wife  ^Ho  be  at  her  disposal  in 
any  way  she  may  think  best  for  the  benefit  of  herself 
and  family"  (y)  ;  a  gift  to  a  married  woman  ^'  for  her 
own  proper  use  and  benefit "  separately  from  her  hus- 
band, ^'  the  proceeds  to  be  applied  by  her  in  the  main- 
tenance of  all  her  children  "  (0). 

In  some  of  the  cases  above  referred  to,  the  words  ^^  s^^^d 
were  held  not  to  create  a  trust  on  the  ground  that  the  whethertas/ 
interest  given  to  the  objects  was  not  sufficiently  de-  ^^^t^^^^^^' 
fined  (a).     It  follows  that  in  the  preparation  of  a  will 
for  a  testator  who  wishes  his  devisee  to  dispose  of  the 
subject  of  the  devise  in  a  particular  manner,  but  does 
not  intend  to  create  a  trust  binding  on  him,  the  will 
should  contain  some  words  or  clause   to  make  this 
intention    manifest.      If,    on    the    other    hand,    the 
testator's  object  is  to  impose  a  trust,  the  trust  and  the 
nature  of  the  discretion  intended  to  be  vested  in  the 
devisee    should    be    declared    in    clear    and   formal 
language ;  and  care  should  be  taken  that  there  is  no 
uncertainty  as  to  the  subject  or  interest  to  be  given, 
or  the  objects  to  be  benefited. 

(t)  Johnston  v.  Eowlands,  2  De  Ch.  1092. 

G.  &  Sm.  356.  (x)  Fox  v.  Fox,  27  Beav.  301. 

(w)  Beeyes  v.  Baker,   18  Beav.  (y)  Lambe  v.  Fames,  L.  R.  10 

372.    See  also  Winch  v.  Bnitton,  Eq.    267 ;     Be    Hutchinson    and 

14  Sim.  379 ;  Knott  v.  Cottee,  2  Tennant,  8  Oh.  D.  640 ;  Adams  v. 

Ph.    192 ;    Knight    v.    Knight,    3  Kensineton  Vestry,  24  Oh.  D.  199. 

Beav.  148.    See  also  Hill  on  Tr.  (2)  Mackett  v.  Mackett,  L.  E.  14 

32 ;  Palmer  v,  Simmonds,  2  Drew.  Eq.  49. 

221 ;  Green  v.  Marsden,  22  L.  J.  (a)  Hill  on  Tr.  44. 
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Personal 
estate  yests  in 
executors  for 
payment  of 
debts. 


Beal  estate 
formerly  not 
liable  to  debts 
unless  chai^fed 
by  will. 


In  what  cases 
a  gener^ 
direction  for 

Sayment  of 
e  ots  creates 
a  charge. 


In  what  cases 
a  direction 
that  the 
debts  shall  be 
paid  by  the 
executors  is 
a  charge. 


X.  The  effect  of  a  charge  of  debts  and  the  implied  power 
of  sale  thereby  created. 

All  the  personal  estate  of  a  deceased  person  (in- 
cluding his  leasehold  lands)  vests  in  his  executors  in 
the  first  instance,  althougn  specifically  bequeathed, 
and  may  be  disposed  of  by  them  for  the  payment  of 
the  testator's  debts,  and  the  purchaser  is  not  bound  to 
see  to  the  application  of  his  purchase-money.  And 
there  is  no  particular  time  at  which  a  presumption 
arises  that  the  debts  have  all  been  paid,  and  conse- 
quently that  the  executors'  right  to  sell  has  ceased  (J). 

By  the  common  law  the  real  estate  of  a  deceased 
person  was  not  liable  to  his  general  debts,  but  if  the 
testator  by  his  will  expressly  charged  his  real  estate 
with  the  payment  of  his  debts,  such  a  charge  was,  and 
of  course  still  is,  effective  in  equity. 

A  general  direction,  or  an  expression  of  desire  in  a 
will  that  the  testator's  debts  shall  be  paid,  creates  a 
charge  on  the  real  estate  for  their  payment  {c).  But 
if  such  a  direction  or  expression  of  desire  is  followed 
by  the  gift  of  a  particular  property  for  the  purpose  of 

{)aying  debts,  the  implied  charge  will  be  considered  as 
imited  by  the  subsequent  gift,  and  will  be  confined 
to  the  property  included  in  such  gift(rf).  Where, 
however,  the  will  contains  an  express  charge  of  debts 
upon  the  real  estate,  such  express  charge  will  not  be 
cut  down  by  the  subsequent  creation  of  a  fund  for  the 
payment  of  the  debts  (A 

A  direction  that  the  debts  shall  be  paid  by  the  execu- 
tors does  not  of  itself  charge  the  real  estate  (/).  If, 
however,  the  executors  are  also  made  devisees,  the 
question  whether  the  estate  devised  to  them  is  thereby 
charged  with  the  debts  is  one  of  intention  to  be  col- 


(li)  In  re  Whistler,  35  0.  B.  561. 

(c)  2Jann.  oiiWill8,4thed.p.503; 
Ball V.  Harris,  4  My.  &  Or.  264 ;  Har- 
ding V.  Gandy,  1  Dr.  &  W.  430. 

{d)  Thomas  v.  Britnell,  2  Ves. 
Ben.  313;  Palmer  v.  Gh^ves,  1  Keen, 
645.    But  see  Jones  v.  WiUUuns, 


1  Col.  C.  0.  156. 

(c)  Coxe  V.  Basset,  3  Ves.  155 ; 
Wrigley  V.  Sykes,  21  Beav.  337. 

(/)  feeeling  v.  Brown,  5  Ves. 
359 ;  Wasse  v,  Heslington,  3  M.  & 
K.  495. 
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lected  from  the  whole  of  the  will.  Thus  it  has  been 
held  that  a  charge  is  created,  where  the  devise  is  of 
all  the  real  estate  to  the  executor  (there  being  only  one) 
either  beneficially  or  on  trust,  or  to  all  the  executors 
jointly (y),  but  not  where  one  only  of  several  execu- 
tors is  tne  devisee  (A),  or  where  the  executors  take 
unequally  (i),  or  where  part  only  of  the  real  estate  is 
given  to  them,  and  the  rest  given  to  others  (^). 

A  charge  of  debts  confers  a  power  of  sale  for  the  pur-  a  ciiarge  of 
pose  of  giving  effect  to  it.     It  was  frequently  a  difficult  a  power  of " 
question  in  the  case  of  wills  coming  into  operation  be-  "^®* 
fore  the  passing  of  the  Act  about  to  be  mentioned, 
who  was  or  were  the  person  or  persons  in  wh(5tn  the 
power  of  sale  for  payment  of  debts  was  vested  (I).     It 
is  now,  however,  provided  by  sects.  14  to  18  inclusive 
of  the  22  &  23  Vict.  c.  35,  as  follows  :— 

Sect.  14.  Where  by  any  will  which  shall  come  into  operation  Where  real 
after  the  passing  of  this  Act,  the  testator  shall  have  charged  charg^  with 
his  real  estate  or  any  specific  portion  thereof  with  the  pay-  ^  ^ist  mc^ 
ment  of  his  debts,  or  with  the  payment  of  any  legacy  or  ^^  ™^®^ 
other  specific  sum  of  money,  and  shall  have  devised  the 
estate  so  charged  to  any  trustee  or  trustees  for  the  whole 
of  his  estate  or  interest  therein,  and  shall  not  have  made 
any  express  provision  for  the  raising  of  such  debt,  legacy, 
or  sum  of  money  out  of  such  estate,  it  shall  be  lawful  for 
the  said  devisee  or  devisees  in  trust,  notwithstanding  any 
trusts  actually  declared  by  the  testator,  to  raise  such  debts, 
legacy,^ or  money  as  aforesaid,  by  a  sale  and  absolute  dis- 


{g)  HenveU  v.  Whitaker,  3  Russ. 
343 ;  Finch  v,  Hattersley,  3  Euss. 
345,  n. ;  Hartland  v.  MmreU,  27 
Beav.  204 ;  In  re  Tanqueray  Wil- 
laume,  &c.,  20  Oh.  D.  465. 

{h)  Warren  v.  Davies,  2  My.  & 
K.  49. 

(t)  Symons  v.  James,  2  Y.  &  0. 
C.  0.  301. 

(k)  In  re  Bailey,  12  Ch.  D.  268. 

(/)  Elliott  V,  Merry  man,  Bam. 
78;  Walker  v,  Smallwood,  Amb. 
676 ;  Eland  v.  Eland,  4  M.  &  C. 
420 ;  Sliaw  v.  Borrer,  1  Keen,  559 ; 
Ball  V.   Harris,  4  M.   &   C.  264 ; 


Colyer  v.  Finch,  5  H.  of  L.  Ca.  905; 
Storry  v.  Walsh,  18  Beav.  559; 
Hodkinson  v.  Quinn,  1  J.  &  K. 
303;  Eobinson  v.  Lowater,  5  De 
G.  M.  &  G.  272 ;  Wrigley  v.  Sykes, 
21  Beav.  337  ;  Gosling  v.  Carter,  1 
Coll.  644  ;  Doe  d.  Jones  v,  Hughes, 
6  Exch.  223.  These  cases  are  dis- 
cussed at  some  length  in  a  former 
edition  of  this  work ;  but  as  tiiey 
only  apply  to  wills  coming  into 
operation  Defore  the  13th  August, 
1859,  it  is  not  thought  necessary  to 
do  more  than  refer  to  them  in  this 
edition. 
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Powers  giyen 
by  last  section 
extended  to 
survivors, 
devisees,  &c. 


Executors  to 
have  power  of 
raising  money, 
&c.,  where 
there  is  no 
sufficient 
devise. 


Purchasers, 
&c.,  not  bound 
to  inquire  as 
to  powers. 


Sections  14, 15, 
and  16  not  to 
affect  certain 
sales,  &o., 
nor  to  extend 
to  devises  in  fee 
or  in  tail. 


position,  by  public  auction  or  private  contract,  of  the  eaid 
hereditaments  or  any  part  thereof,  or  by  a  mortgage  of  the 
same,  or  partly  in  one  mode  and  partly  in  the  other,  and 
any  deed  or  deeds  of  mortgage  so  executed  may  reserve 
such  rate  of  interest  and  iBx  such  period  or  periods  of  re- 
payment as  the  person  or  persons  executing  the  same  shall 
think  proper. 

15.  The  powers  conferred  by  the  last  section  shall  extend  to 
all  and  every  person  or  persons  in  whom  the  estate  devised 
shall  for  the  time  being  be  vested  by  survivorship,  descent, 

.  or  devise,  or  to  any  person  or  persons  who  may  be  ap- 
poipted  under  any  power  in  the  will  or  by  the  Court  of 
Chancery,  to  succeed  to  the  trusteeship  vested  in  such 
devisee  or  devisees  in  trust  as  aforesaid. 

16.  If  any  testator  who  shall  have  created  such  a  charge  as  is 
described  in  the  fourteenth  section  shall  not  have  devised 
the  hereditaments  charged  as  aforesaid  in  such  terms  as 
that  his  whole  estate  and  interest  therein  shall  become 
vested  in  any  trustee  or  trustees,  the  executor  or  executors 
for  the  time  being  named  in  such  will  (if  any)  shall  have 
the  same  or  the  like  power  of  raising  the  said  moneys  as  is 
hereinbefore  vested  in  the  devisee  or  devisees  in  trust  of  the 
said  hereditaments,  and  such  power  shall  from  time  to  time 
devolve  to  and  become  vested  in  the  person  or  persons  (if 
any)  in  whom  the  executorship  shall  for  the  time  being  be 
vested:  but  any  sale  or  mortgage  under  this  Act  shall 
operate  only  on  the  estate  and  interest,  whether  legal  or 
equitable,  of  the  testator,  and  shall  not  render  it  imnecessary 
to  get  in  any  outstanding  subsisting  legal  estate. 

17.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire 
whether  the  powers  conferred  by  sections  14,  15,  and  16  of 
this  Act  or  either  of  them,  shall  have  been  duly  and  cor- 
rectly exercised  by  the  person  or  persons  acting  in  virtue 
thereof. 

18.  The  provisions  contained  in  sections  14,  15,  and  16  shall 
not  in  any  way  prejudice  or  a£Pect  any  sale  or  mortgage 
already  made  or  hereafter  to  be  made  under  or  in  pursuance 
of  any  will  coming  into  operation  before  the  passing  of  this 
Act,  but  the  validity  of  any  such  sale  or  mortgage  shall  be 
ascertained  and  determined  in  all  respects  as  if  this  Act  had 
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not  been  passed,  and  the  said  several  sections  shall  not  ex- 
tend to  a  devise  to  any  person  or  persons  in  fee  or  in  tail, 
or  for  the  testator's  whole  estate  and  interest  charged  with 
debts  or  legacies,  nor  shall  they  affect  the  power  of  any 
such  devisee  or  devisees  to  sell  or  mortgage,  as  he  or  they 
may  by  law  now  do. 

According  to  the  terms  of  sect.  14,  the  power  is  to  Operation  of 
be  vested  in  the  trustees  only  where  the  testator  has  t^^r^^^ 
not  made  any  express  provision  for  raising  the  debts,  ^^^^^^ 
.&c.  out  of  the  estate  charged.     It  is  conceived  that  the  Sebts. 
simple  purpose  of  these  words  is  to  prevent  any  parti- 
cular provision  which  the  testator  may  have  made  for 
the  application  of  his  property,  or  of  particular  parts 
of  it  in  payment  of  his  debts,  from  being  frustrated. 
If,  however,  he  has  made  express  provision  for  the 
payment  of  his  debts  out  of  particular  parts  of  his 
estate,  and  such  parts  prove  to  be  insufficient  for  the 
purpose,  it  is  presumed  that  the  trustees  might  sell 
the  remainder  of  the  estate  vested  in  them  under  the 
powers  conferred  by  this  section  in  order  to  meet  the 
deficiency  (m). 

It  has  been  held  that  an  administrator  with  the  will  -^^l^^J™**'' 
annexed  cannot  sell  under  sect.  16  (n).  ^exed  can- 

It  will  be  seen  that  under  the  18th  section  the  case  J^ectlle.'^^"'' 
of  a  devise  to  any  person  or  persons  in  fee  or  in  tail,  or  Operation  of 
for  the  testator's  whole  estate  and  interest  charged  with  ^^^  section. 
debts  or  legacies,  is  withdrawn  from  the  Act.     Under  neviaee  in  fee 
such  a  devise,  subject  to  debts  or  to  debts  and  legacies,  debts^^canaeu, 
it  is  well  established  that  the  devisee,  if  he  is  also  the  ^  ^^^. 
executor  or  one  of  the  executors,  can  sell  or  mortgage,  cntor. 
and  that  the  purchaser  or  mortgagee  is  not  bound  to 
see  to  the  application  of  his  money,  but  whether  a  de- 
visee not  being  an  executor  can  make  a  good  title  alone, 
remains  undecided  (o).     If,  however,  land  is  devised  to 
A.  absolutely  subject  to  legacies  only,  it  is  apprehended 

(m)  See  Wrigley  v.  Sykes,  21  (o)  Johnson  v.  Kennett,  3  M.  & 
Beav.  337.  K.  624;  Colyer  v.  Finch,  5  H.  L.  C. 

(«)  Be  Clay  and  Tetley,  16  Ch.  905 ;  Corser  v.  Cartwright,  L.  E.  7 
D.  3.  H.  L.  731 ;  West  of  England  Bank 

V.  Murch,  23  Ch.  D.  138. 
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that  a  title  cannot  be  made  without  showing  the  pay- 
ment or  release  of  the  legacies,  and  if  it  is  intended  to 
pay  them  out  of  the  purchase-money,  the  purchaser 
must  see  to  the  application  of  his  purchase-money  ac- 
cordingly (jo). 
How  long  The  existence  of  the  power  of  sale  conferred  by  the 

m  fo^^to*  Act  is  not  likely  to  create  any  practical  difficulty  in 
wctio^  cases  coming  within  the  14th  section.     The  payment 

of  debts  is  thereby  in  effect  made,  one  of  the  trusts  on 
which  the  trustees  hold  the  property,  and  upon  an}"- 
sale  made  by  them  within  twenty  years  from  the 
testator's  death,  a  purchaser  can  safely  take  a  title 
from  them  without  inquiry  {q). 
How  w  But  there  is  more  difficulty  in  cases  coming  within 

section.  the  16th  scctiou.     Suppose,  for  instance,  that  the  real 

estate  is  devised  to  the  use  of  A.  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail.     During 
A.'s  life,  the  executors  would  clearly  have  a  power  of 
sale  for  payment  of  debts,  but  on  A.'s  death  his  eldest 
son  bars  the  entail  and  becomes  owner  in  fee  simple, 
and  the  question  is,  whether  the  executor's  power  still 
subsists,  or  whether  the  case  does  not  come  within  the 
exception  at  the  end  of  the  18th  section — in  other 
words,  whether  that  exception  applies  only  to  devises 
creating  a  fee  simple  or  fee  tail  in  possession  at  the 
testator's  death,  or  extends  also  to  estates  originally 
limited  in  remainder,  so  soon  as  they  become  estates 
in  possession. 
Express  pro-        On   the  wholc,   the   above   enactments  cannot  be 
rai^  debts,    Considered  as  placing  the  law  in  relation  to  a  charge 
kSer^.^^  ^  ^^  debts  on  a  perfectly  satisfactory  footing,  and  the 
practitioner  is  recommended  not  to  rely  on  them,  but 
as  a  general  rule  to  insert  in  a  will  an  express  provi  - 
sion  for  raising  money  to  pay  debts  and  legacies  by 
proper  trusts  or  powers  vested  in  trustees  for  that 
purpose. 

If  an  owner  of  land  dies  intestate,  or  makes  a  will 
containing  no  charge  of  debts  either  express  or  im- 

( o)  Dickenson  v.  Dickensoni   3         (g)  In  re  Tanqueray  Willaiime 
B.  C.  0.  18 ;  Johnson  v.  Kennett,  3      ana  Landau,  20  Cb.  D.  465. 
M.  &  K.  630. 
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plied,  the  lieir  or  devisee  is  liable  to  the  debts  to  the 
extent  of  the  lands  descended  or  devised,  and  the  land 
itself  is  to  be  administered  in  equity,  and  there  is  no 
difference  in  this  respect  between  specialty  and  simple 
contract  debts  (r). 

If   the   heir  or  devisee   aliens    for  valuable   con-  Alienation  by 
sideration,  whether  by  way  of  sale  or  ante-nuptial  ^'ef|ood°' 
settlement,  before  any  proceedings  are  taken  for  ad-  a^wnstcredf- 
ministration,  the  alienation  is  valid,  and  he  remains 
liable  personally  for  the  ancestor's  or  testator's  debts 
to  the  extent  of  the  value  of  the  land,  as  if  they  were 
his  own  (s).     But  a  voluntary  alienation,  or  a  judg- 
ment entered  up  against  the  heir  or  devisee  will  not 
prevail  (f). 

An  alienation  by  a  legatee  of  personal  estate  with  so  ib  an  alien- 
the  assent  of  the  executor  is  valid  against  any  debts  of  ^i^J^ 
the  testator  remaining  unpaid  (u).  » ^®*^  °' 

The  3  (%  4  Will.  4,  c.  104,  extends  not  only  to  debts  ^tate. 
due  at  the  testator's  death,  but  also  to  all  liabilities  ^^t^^" 
which  may  result  out  of  obligations  entered  into  by  iiabiuties. 
him  during  his  life  (x), 

A  devise  or  trust  for  the  payment  of  debts  raises  no  operation  of 
trust  for  the  payment  of  those  debts  which  have  been  ^TOent'o?^ 
barred  by  the  Statute  of  Limitations  prior  to  the  death  ^^;^ 
of  the  testator  (y) ;  and  if  the  time  allowed  by  the  statute  of 
statute  has  not  run  out  at  the  testator's  death,  such  a  ^^'™^***^<^^- 
devise  or  trust  will  not  prevent  the  statute  from  running 
in  equity  after  the  death  of  the  testator  either  as  to 
real  (^)  or  personal  estate  (a). 

(r)  7  Geo.  4  &  1  Will.  4,  c.  47,  {x)  Hamer's  Devisees'  case,  2  De 

68.  2,  3,  4;  4  Wm.  4,  o.  104;  32  &  33  G.  M.  &  G.  366. 

Vict.  c.  45.  (y)  Burke  v.   Jones,   2  Ves.   & 

{s)  Spackman  v,  Timbrell,  8  Sim.  Bea.  27o. 

253;  Richardson  V.  Horton,  7  Beav.  (z)  37  &  38  Vict.  c.  57,  s.  10. 

123 ;  In  re  Hedgely,  34  0.  D.  379.  (a)  Evans  v.  Tweedy,  1  Beav.  55; 

(<)Kinderleyv.Jervis,22Beav.l.  Freake  v.  Oranefeldt,  3  M.  &  Or. 

(u)  Dilkes  v.  Broadmead,  2  D.  499. 
P.  &  J.  566. 
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Descent 
governed  by 
Common  Law 
and  Inherit- 
aiibe  Act. 


General  result 
of  rules  of 
descent,  as  to 
order  of  suc- 
cession. 


Sons  according 
to  seniority 
and  their 


issue. 


Bauffhters 
equfidly  and 
their  issue. 


Father. 

Brothers  and 
sisters  of  the 
whole  blood. 


Half-brothers 
and  sifiters  on 
the  father's 
side. 


Paternal 
grandfather, 
uncles  and 
aunts  and 
their  isiiuc. 


XI.  Descent^  and  the  mode  in  which  the  personal  estate 
of  an  intestate  is  distributed. 

The  freehold  land  of  a  person  dying  intestate  de- 
volves according  to  the  rules  of  descent  established  by 
the  common  law,  as  modified  by  the  Act  3  &  4  Will.  4, 
c.  106,  for  a  full  statement  and  explanation  of  which 
the  reader  is  referred  to  Stephen's  Commentaries, 
Book  II.  Part  I.  c.  xi.  It  will  be  sufficient  here  to 
state  as  a  general  result  of  these  rules  that  the  order 
of  succession  where  the  intestate  (whom  we  may  call 
A.)  has  acquired  land  by  purchase  is  as  follows : — 

(1.)  First  in  order  come  A.'s  eldest  son  and  his  issue  ad  infinitum^ 
next  A.'s  second  son  and  his  issue,  and  so  on  to  the  young- 
est son.  If  A.  has  left  no  son  nor  issue  of  a  son,  A.'s 
daughters  and  their  lineal  descendants  take  in  equal  shares 
as  between  daughters,  the  issue  of  a  deceased  daughter 
representing  her.  As  among  the  issue  of  deceased  sons 
and  daughters  the  descent  is  governed  by  the  rules  (i)  that 
males  are  preferred  to  females,  (ii)  that  among  males 
the  eldest  is  preferred,  while  females  take  equally,  and 
(iii)  that  the  parent  is  always  preferred  to,  and  takes  in 
exclusion  of  his  own  issue. 

(2.)  If  A.  has  left  no  issue,  his  father  succeeds. 

(3.)  If  A.  has  left  no  issue  nor  a  father,  A.'s  brothers  of  the 
whole  blood  and  their  lineal  descendants  take,  an  elder 
brother  and  his  issue  being  always  preferred  to  younger 
brothers  and  their  issue.  The  issue  of  a  dead  brother 
represent  their  parent  as  in  the  case  of  A.'s  own  sons. 

(4.)  Then  come  A.'s  sisters  of  the  whole  blood  equally  and 
their  issue,  the  issue  of  a  dead  sister  representing  her 
as  in  the  case  of  A.'s  daughters. 

(5.)  Then  come  A.'s  half-brothers  on  the  father's  side,  and 
their  issue  in  similar  order. 

(6.)  Then  A.'s  half-sisters  on  the  father's  side,  and  their 
issue  in  similar  order. 

(7.)  Then  A.'s  paternal  grandfather,  then  A.'s  paternal 
uncles  and  aimts,  and  their  issue  in  similar  order. 
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(8.)  Then  A/b  more  remote  paternal  anoestors,  and  their  other  paternal 

•  •         •     .1  ji        .  r  .  J    1  •     •  anceetors  and 

ifisue  m  smular  order,  the  nearer  ancestor  and  his  issue  their  issue. 
being  always  preferred  to  the  more  remote  ancestor  and 
his  issue. 
(9.)  When  all  the  paternal  line  is  exhausted,  the  maternal  Maternal 

,     .     .  •       •     .  ancestors  and 

ancestors  and  their  issue  take  in  similar  order.  their  issue. 

Where  the  intestate  has  himself  acquired  the  land  P^^!_*i  ^ 
by  descent,  the  descent  on  his  death  must  be  traced  to  purchaser. 
tne  last  purchaser,  i,e.  to  the  person  who  last  acquired 
the  land  otherwise  than  by  descent  (6).  In  the  appli- 
cation of  this  rule  a  question  has  arisen  in  the  case  of 
a  man  who  after  purchasing  land  dies  intestate  leaving 
two  daughters,  one  of  whom  afterwards  dies  intestate 
leaving  a  son,  whether  the  moiety  of  the  deceased 
daughter  passes  entirely  to  the  grandson,  or  to  the 
other  daughter  and  grandson  equally.  It  has  been 
held  that  the  grandson  takes  the  whole,  he  being  in 
respect  of  that  moiety  the  heir  of  the  purchaser  (c). 

The  personal  estate  of  an  intestate  (subiect  to  the  Succession  to 

A'  \         o  personal  estate 

payment  oi  his  debts  and  luneral  and  testamentary  regulated 
expenses)  is  distributable  (unless  the  intestate  is   a  ^Tot^. 
married  woman)  according  to  the  rules  laid  down  in  tJ^sStute^if 
the  Act  22  &  23  Car.  2,  c.  10,  as  amended  by  1  Jac.  2,  Distributions. 
c.  17,  sect.  7.     The  general  result  of  these  enactments  General  result. 
is  as  follows  : — 

(1.)  If  the  intestate  (whom  we  may  call  A.)  leaves  a  widow,  Widow's 
she  takes  one-third,  if  there  are  children,  and  if  not, 
one-half. 

(2.)  The  children  take  equally  between  them  two-thirds,  if  children  and 
there  is  a  widow,  and  if  not,  the  whole.    If  auy  chHd  l^STcS!" 
has  died  before  A.  leaving  issue,  the  issue  take  per 
stirpes  the  share  which  the  deceased  child  would  have 
taken  if  he  or  she  had  survived  A.,  and  this  distribu- 
tion jo^r  stirpes  takes  place  when  all  A.'s  children  have  Advancements 
died  before  him  leaving  issue  {d).    If  any  child  of  A.  ^tohotchf^t. 

rj)  3  &  4  WiU.  4,  c.  106,  s.  2.  Eq.  286 ;  In  re  Natt,  37  0.  D.  517, 

(c)  Cooper  v.  France,  19  L.  J.  Oh.  contrary  to  the  opinion  expressed 

313.  in  Toller,  374,  and  transferred  to 

((/)  Re  Eoss's  Trusts,  L.  B.  13  2  Wms.  Exors.  (7th  ed),  1497. 
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Father. 


Mother, 
brothers 
and  sisters, 
and  their 
representa- 
tiyes. 


Half-blood 
take  equallj 
with  wnole 
blood. 

Mother. 

Next  of  kin. 


No  repre- 
sentation after 
brothers  and 
sisters. 

Ghrandparents. 


Uncles,  aunts, 

nephews, 

nieces. 


Great  grand- 
parents, great 
uncles  and 
aunts,  great 
nephews  and 
nieces,  first 
cousins. 


(not  being  his  heir-at-law)  has  any  estate  in  land  by 
the  settlement  of  A.,  or  has  received  any  advanoement 
from  A.  by  way  of  portion,  he  must  bring  any  such 
advanoement  into  hotchpot  (e), 

(3.)  If  A.  leaves  no  issue,  his  father  takes  one-half  or  the 
whole,  according  as  A.  has  left  a  widow  or  not. 

(4.)  If  A.  leaves  no  issue  nor  a  father,  one-half  or  the  whole 
(according  as  A.  has  left  a  widow  or  not)  goes  to  his 
mother  (/)  and  brothers  and  sisters  equally.  If  there 
are  several  brothers  or  sisters  and  some  or  one  of  them 
(but  not  all)  have  died  leaving  issue,  the  issue  take  per 
stirpes  the  share  whfch  their  parent  would  have  taken  if 
living.  The  half-blood  take  in  equal  rank  with  the 
whole  blood. 

(5.)  If  A.  leaves  no  issue,  father,  brother,  or  sister,  one  half 
or  the  whole  (according  as  A.  has  left  a  widow  or  not) 
goes  to  his  mother  (if  any),  and  if  he  leaves  no  mother, 
then  to  his  nearest  of  kin  in  equal  degree,  but  no  repre- 
sentation is  allowed  among  collaterals  after  brothers  and 
sisters. 

(6.)  Gfrandparents  (on  both  sides  without  distinction)  being 
in  the  second  degree  from  A.  take  after  brothers  and 
sisters  (^). 

(7.)  After  grandparents  come  imcles,  aunts,  nephews,  and 
nieces  (A),  who  all  take  per  capitay  being  in  the  third 
degree. 

(8.)  Then  come  great  grandparents,  and  after  them  great 
uncles  and  aunts,  great  nephews  and  nieces,  and  first 
cousins,  being  in  the  fourth  degree,  and  so  on  to  kindred 
in  the  fifth  and  more  remote  degrees,  all  in  the  same 
degree  taking  ji^^r  capita. 


(e)  22  &  23  Car.  2,  c.  10,  s.  3. 

(/)  1  Jac.  2,  c.  17,  8.  7. 

(g)  Strictly  they  ought  to  come 
in  with  brothers  and  sisters,  who 
are  also  in  the  second  degree ;  hut 
before  the  Statute  of  Distributions 
it  had  been  held  that  brothers  and 
sisters  were  to  be  preferred  to 
grandparents,  and  this  principle 
was  adhered  to  afterwards.   2  Wms. 


Exors.  (7th  ed.). 

(h)  It  will  be  borne  in  mind  that 
if  A.  had  left  a  brother  or  sister, 
and  nephews  or  nieces,  being  the 
children  of  a  deceased  brother  or 
sister,  the  nephews  or  nieces  would 
have  taken  a  share  under  (5) ;  but 
if  A  leaves  no  brothers  or  siBters, 
nephews  and  nieces  can  only  come 
in  as  above  stated. 
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An  advancement  by  portion  within  the  3rd  section  what  is  an 
of  the  Statute  of  Distributions  is  a  sum  given  by  a  *^^*^^^^^*- 
parent  to  establish  a  child  in  life  or  to  make  a  pro- 
vision for  such  child ;  as,  e.g.^  on  marriage,  or  by 
buying  a  commission  or  outfit  for  a  son  going  into  the 
army,  of  by  buying  the  goodwill  of  a  business,  or  by 
paymg  a  son's  admission  fee  to  an  Inn  of  Court,  or 
the  premium  and  stamp  on  his  being  articled  to  a 
solicitor,  but  mere  annual  payments  will  not  be  treated 
as  advancements,  e,g,^  the  payment  of  a  fee  to  a 
special  pleader  in  the  case  of  a  son  going  to  the  bar, 
or  the  price  of  outfit  and  passage-money  of  an  officer 
in  the  army  going  out  to  India  with  his  regiment  (^). 
And  a  sum  of  money  given  by  a  father  to  a  son,  to 
enable  him  to  pay  a  debt  or  debts  may  be  an  advance- 
ment, as  well  as  money  given  for  any  other  pur- 
pose (A). 

The  Statute  of  Distributions  does  not  apply  to  the  Husband 

»  •^      ^     •  jj»  iJi  T      entitled  to 

case  01  a  wife  dymg  possessed  of  personal  estate.     In  whole  of 
such  case  the  husband  is  entitled  to  administer  and  to  Jl^^jty^'" 
take  the  whole  for  his  own  use  {l\ 

The  special  customs  concerning  the  distribution  of  ^^^^  °' 
personal  estates  of  intestates  which  formerly  prevailed  London,  York, 
in  the  City  of  London,  and  in  the  Province  of  York,  *"' '"p^^- 
&c.,  are  repealed  as  to  all  persons  dying  after  the  31st 
Dec,  1856,  by  the  19  &  20  Vict.  c.  94. 

Moveable  property  wherever  locally  situate  is  distri-  Distribution  of 
buted  according  to  the  law  of  the  place  where  the  property^is 
intestate   was   domiciled   at  his   death,  but  for  this  J^^^f^^**^ 
purpose  a  chattel  interest  in  land  is  not  regarded  as  domidie. 
moveable. 

(i)  Boyd  V.  Boyd,  L.  E.  4  Eq.  the  observations  of  Jessel,  M.  E., 

305 ;  Taylor  v.  Taylor,  ih,  20  Eq.  to  the  contrary  in  Taylor  v,  Taylor 

154.  were  dissented  from. 

(^)  Boyd  V,  Boyd,  uhi  supra;  In         {I)  29  Car.  2,  c.  3,  s.  25. 
re  Blockley,  29  C.  D.  250,  where 
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XII.  The  probate  of  wills  and  the  duties  on  probates 
and  letters  of  cidministrationy  and  under  the  Lega>cy 
and  Succession  Duty  Acts. 

Wills  of  Wills  of  personalty  must  be  proved  and  administrafion  to  the 

must  be  effects  of  intestates  taken  out  in  the  Probate  Division  of  the  High 

prove  .  Court  of  Justice,  either  in  the  principal  registry,  or  in  the 

registry  of  the  district  in  which  the  testator  or  intestate  had 
a  fixed  place  of  abode  at  the  time  of  his  death  (m).  Becent 
Acts  (n)  provide  that  where  an  intestate's  estate  does  not  ex- 
ceed £100,  the  widow  or  children  of  the  intestate,  if  residing 
more  than  three  miles  from  the  Probate  District  Registiy,  may 
apply  to  the  Registrar  of  the  County  Court,  and  obtain  letters 
of  administration  through  him. 
As  to  probate  Previously  to  the  Act  20  &  21  Yict.  c.  77,  a  will  which  related 
to  real  estate,  to  land  Only  Ought  not  to  have  been  proved,  and  the  probate 
was  not  evidence  of  the  due  execution  of  such  will  as  to  the 
land  ;  but  by  section  64  of  the  above  Act  it  is  provided  that  in 
any  action  at  law  or  suit  in  equity  where  according  to  the 
existing  law  it  would  be  necessary  to  produce  and  prove  an 
original  will  in  order  to  establish  a  devise  of  real  estate,  the 
party  intending  to  establish  on  proof  such  devise  may  give 
notice  to  the  other  party  of  his  intention  to  produce  the  probate 
or  a  stamped  copy  in  evidence,  and  in  such  case  the  probate  or 
stamped  copy  shall  be  sufficient  evidence,  although  the  will  may 
not  have  been  proved  in  solemn  form,  unless  the  party  receiving 
such  notice  shall  within  four  days  give  notice  that  he  disputes 
the  validity  of  the  devise.  And  by  other  sections  of  the  Act, 
the  probate  or  a  stamped  copy  is  made  conclusive  evidence  of 
the  due  execution  and  contents  of  the  will  as  to  real  estate,  when 
the  will  has  been  proved  in  solemn  form  or  has  been  established 
in  a  contentious  cause  or  matter,  and  the  heir-at-law  has  been 
cited  (o). 

Transmission        If  an  exccutor  dics,  having  himself  by  will  appointed  an 
of^presenta.   ^^^^^^^^  ^^^  ^^^^^  ^^^^  ^^^  ^^^^  „f  jj^^  ^^ginal  testator, 

but  if  the  first  executor  dies  intestate,  his  administrator  does  not 

■ 

(m)  20  &  21  Vict.  c.  77,  s.  46.  (o)  20  &  21  Vict.  c.  77,  ss.  61, 62, 

(n)  36  &  37  Vict.  c.  62 ;  38  &  39      63. 
Vict.  0.  27. 
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represent  the  original  testator,  but  letters  of  administration  de 
bonis  non  with  the  will  annexed  of  the  original  testator  must  be 
taken  out.  In  like  manner,  if  A.  dies  intestate,  and  B.  takes 
out  letters  of  administration  to  his  estate  and  afterwards  dies, 
the  executor  or  administrator  of  B.  does  not  represent  A.,  but 
new  letters  of  administration  de  bonis  non  of  A.  must  be  taken 
out. 

If  two  or  more  persons  are  appointed  executors  and  all  prove 
the  will,  the  representation  passes  to  the  executor  of  the  last 
survivor. 

Previously  to  the  Act  above  referred  to,  if  one  of  two  joint  Effect  of  re- 

.  1  iiji  •   1*  •lit  mmciation  by 

executors  renounced  probate,  the  renunciation  might  be  re-  executor, 
tracted  at  any  time,  and  the  renouncing  executor  come  in  and 
prove.  Consequently,  if  one  of  two  joint  executors  renounced, 
and  the  proving  executor  died  first,  the  representation  did  not 
pass  to  his  executor ;  and  if  the  renoxmcing  executor  still  refused 
to  prove,  letters  of  administration  de  bonis  non  to  the  original 
testator  became  necessary.  But  it  is  now  provided  that  where 
an  executor  renounces  probate  of  a  will,  or  dies  without  having 
taken  probate,  or  does  not  appear  on  a  citation  to  take  probate, 
the  right  of  such  person  in  respect  of  the  executorship  shall 
wholly  cease,  and  the  representation  to  the  testator  and  the  ad- 
ministration of  his  effects  shall  without  any  further  renuncia- 
tion, go,  devolve,  and  be  committed  in  like  manner  as  if  such 
person  had  not  been  appointed  executor  (/?). 

Probate  is  necessary  of  a  will  made  in  execution  of  a  power  Probate  of 
and  affecting  personalty ;  but  a  will  merely  appointing  a  guar-  of  power.^ 
dian  need  not  be  proved  {q). 

By  the  Customs  and  Inland  Eevenue  Act,  1881  (r),  the  fol-  stamp  duties 
lowing  stamp  duties  are  imposed  on  probates  of  wills  and  letters  ^<f  Sttera  of 
of  administration  in  England  or  Ireland,  viz. :—  ^  M*^e? 

Where  the  estate  and  effects  for  i88i. 

or  in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to 
be  granted  («),  exclusive  of  what  the 

{p)  20  &  21  Vict.  0.  77,  s.  79;  («)  By  the  23  Vict.  c.  15, 8.4,  the 

21  &  22  Vict.  c.  95,  s.  16.  personalty  which  any  person  dying 

(5)  In  re  Morton,  33  L.  J.  Prob.  on  or  after  the  3rd  of  April,  1860, 
87.  shall  have  disposed  of  by  will  under 

(r)  44  Vict.  c.  12,  s.  27.  a  general  power  is  made  liable  to 

probate  duty  as  if  it  were  his  own. 
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Bonations 
mortis  caaak 
and  property 
comprised  in 
voluntary 
settlements 
made  subject 
to  probate 
duty. 


deceased  shall  have  been  possessed 

of  or  entitled  to  as  trustee^  and  not 

beneficially y  shall  be  above  the  value 

of  £  100  and  not  above  the  value  of  Duty. 

£500 At  the  rate  of  £1  for  every 

full  Bum  of  £60,  and  for  any 
fractional  part  of  £50  over 
any  multiple  of  £50 : 

Where  such  estate  or  effects  shall 

be  above  the  value  of  £500  and  not 

above  the  value  of  £1,000    .         .    At  the  rate  of  £1  :  6«.  for 

every  full  sum  of  £50,  and 
for  any  fractional  part  of  £50 
over  any  multiple  of  £50 : 

Where  such  estate  and  effects 
shall  be  above  the  value  of  £1,000  .    At  the  rate  of  £3  for  every 

full  sum  of  £100,  and  for  any 
fractional  port  of  £100  over 
any  multiple  of  £100. 

It  is  also  provided  that  like  duty  shall  be  paid  in  respect 
of — (a)  any  property  taken  as  a  donation  mortis  causd  made  by 
any  person  dying  on  or  after  the  1st  June,  1881,  or  taken  under  a 
voluntary  disposition  made  by  any  person  so  dying,  purporting 
to  operate  as  an  immediate  gift,  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust  or  otherwise,  which  shall 
not  have  been  bond  fide  made  three  months  before  the  death  of 
the  deceased :  (b)  any  property  which  a  person  dying  on  or 
after  such  day,  having  been  absolutely  entitled  thereto,  has 
voluntarily  caused,  or  may  voluntarily  cause  to  be  transferred  to 
or  vested  in  himself  and  any  other  person  jointly, — whether  by 
disposition  or  otherwise,  so  that  the  beneficial  interest  therein  or 
in  some  part  thereof  passes  or  accrues  by  survivorship  on  his 
death  to  such  other  person :  (o)  any  property  passing  under  any 
past  or  future  voluntary  settlement  made  by  a  person  dying  on 
or  after  such  day  by  deed  or  any  other  instrument  not  taking 
effect  as  a  will,  whereby  an  interest  in  such  property  for  life  or 
any  other  period  determinable  by  reference  to  death  is  reserved 
either  expressly  or  by  implication  to  the  settlor,  or  whereby  the 


WILLS.  511 

settlor  may  have  reserved  to  himself  the  right  by  the  exercise  of 
any  power  to  restore  to  himself  or  to  reclaim  the  absolute  interest 
in  suoh  property. 

If  the  voluntary  instrument  made  liable  to  probate  duty  by 
the  above  enactment  has  paid  the  five  shillings  ad  valorem 
settlement  duty,  suoh  duty  will  be  returned  {q). 

The  probate  or  administration  duty  is  payable  in  respect  only  Probate  or ; 
of  such  personal  estate  as  at  the  time  of  the  death  of  the  de-  duty  payable^ 
ceased  is  within  the  jurisdiction  of  the  court.     Consequently  ^^Ji°^^' 
property  which  at  the  death  is  in  a  foreign  country  is  exempt  within  jmis- 
from  duty,  although  it  may  be  subsequently  brought  into  this  court, 
country  by  the  executor.     Thus  it  has  been  held  that  French 
Government  rentes  and  United  States  stock  are  exempt  from 
duty(r),  while  on  the  other  hand  the  duty  has  been  held  to 
attach  to  the  securities  of  a  foreign  government  which  were  in 
this  country  at  the  death  of  the  deceased,  and  were  marketable 
securities  here  transferable  by  delivery  only  («).    Indian  Q-ovem- 
ment  notes  on  which  interest  is  payable  in  London  are  bona 
notabilia  in  England  {t). 

Whatever  the  executor  receives  virtute  offim  is  liable  to  pro-  Duty  when 
bate  duty.     Thus  if  a  person  enters  into  a  binding  contract  to  P^^Uds^^ 
sell  land,  and  such  contract  is  completed  after  his  death,  duty  is  *^®  **'  ^*^^' 
payable  on  the  purchase-money  (w).     But  duty  is  not  payable 
in  respect  of  the  proceeds  of  land  directed  to  be  sold  either  by 
the  will  of  the  deceased  or  by  a  deed  made  in  his  lifetime,  and 
which  remains  capable  of  being  revoked  by  him  up  to  the  time 
of  his  death.     Thus,  where  a  freehold  estate  was  conveyed  by  H. 
to  trustees  upon  trust  by  sale  or  mortgage  to  pay  certain  debts, 
and  to  pay  the  residue  of  the  proceeds  to  H.,  his  executors, 
administrators,  and  assigns,  the  land  was  sold  after  H.'s  death, 
and  it  was  held  that  no  probate  duty  was  payable  in  respect  of 
the  proceeds  {x).     But  if  A.  conveys  land  to  trustees  in  trust  to 
sell  and  pay  the  proceeds  to  B.,  and  B.  dies  before  the  sale,  pro- 
bate duty  would  dearly  be  payable  by  B.'s  executor  in  respect 

{a)  Sub-s.  3.  297.     See   also  Attorney-General 

(r)  Attorney-General  v,  Dimond,  v.  Pratt,  L.  E.  9  Ex.  140. 

1  Cromp.  &  Jerv.  356  ;  Attorney-  it)  23  &  24  Vict.  c.  5,  s.  1. 

General  v.  Hope,  1  Crom.  M.  &  £>.  [u)  Attomev-General   v.  Brun- 

530.  ning,  6  Jur.  N.  S.  1083 ;  30  L.  J. 

(a)  Attorney-General  V.  Bouwens,  Ex.379. 

4  M.  &  W.  171 ;  7  L.  J.  N.  S.  Ex.  (x)  Matson  v.  Swift,  8  Beav.  368. 
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Share  of  a 
partner  in 
real  estate 
Bubiect  to 
probate  duty. 

Desperate 
debts. 


Personalty 
disposed  of 
under  power. 

Where  testator 
is  domiciled 
abroad. 

No  deduction 
heretofore 
made  for  debts 
in  first 
instance,  but 
return  of  duty 
to  be  got 
afterwards. 


But  under 
Act  of  1881, 
deduction 
may  be  made 
for  debts  and 
funeral 
expenses. 


of  such  proceeds.  And  where  land  is  devised  in  trust  for  sale, 
and  there  is  a  failure  of  the  trusts  so  that  the  testator's  heir 
takes  the  proceeds,  such  heir  takes  it  as  money,  and  on  his  death 
prohate  duty  is  payable  on  it,  although  the  land  still  remains 
unsold  (y). 

The  share  of  a  partner  in  real  estate  forming  part  of  the  part- 
nership property  is  in  equity  personal  estate,  and  liable  as  such 
to  probate  duty  (z). 

Desperate  and  doubtful  debts  owing  to  the  deceased  are  not 
liable  to  probate  duty  (a). 

Probate  duty  is  payable  in  respect  of  personalty  disposed  of 
by  a  testator  imder  a  general  power  (b). 

Probate  duty  is  payable  in  respect  of  the  personalty  in  this 
country  of  a  testator  domiciled  abroad  {c). 

In  making  the  necessary  afBdavit  as  to  the  value  of  the  estate 
of  the  deceased,  the  executor  or  administrator  has  been  hereto- 
fore not  allowed  to  make  any  deduction  for  debts  (rf),  except  that 
since  the  1st  September,  1868,  where  leasehold  estates  were  the 
sole  security  by  way  of  mortgage  for  any  debt  owing  from  the 
deceased,  the  amount  of  such  mortgage  debt  might  be 
deducted  (e).  In  all  other  cases  an  executor  or  administrator 
might  obtain  a  return  of  probate  or  administration  duty  on 
showing  that  he  had  paid  debts  to  such  an  amount  as  to  reduce 
the  value  of  the  estate  below  the  sum  on  which  duty  had  been 
paid,  but  an  application  for  this  purpose  must  have  been  made 
within  three  years  after  probate,  &c.,  except  in  special  cases, 
when  the  time  would  be  extended  (/). 

It  is  now  provided  by  the  Customs  and  Inland  Revenue  Act, 
1881,  section  28,  that  the  executor  or  administrator  may  deliver 
with  the  affidavit  a  schedule  of  the  debts  due  from  the  deceased 
to  persons  resident  in  the  United  Kingdom  and  the  funeral 
expenses,  and  that  for  the  purpose  of  the  duty  the  aggregate 


( v)  AttoTney-General  v.  Lomas, 
L.  R.  9  Ex,  29. 

(z)  Forbes  v.  SteTen,  L.  E.  10 
Eq.  178;  Attomey-Gteneral  v.  Hub- 
buck,  13  Q,  B.  D.  275,  The  case 
of  Oustance  v.  Bradshaw,  4  Hare, 
315,  which  appears  to  decide  the 
contrary,  must  be  regarded  as  de- 
pending on  its  peculiar  circum- 
stances, and  as  no  authority  on  the 


general  question. 

(o)  Moses  V.  Grafter,  4  C.  &  P. 
524. 

(b)  23  Vict.  c.  15,  s.  4. 

(c)  Trevor^s  Taxes  on  Succession, 
pp.  35—37. 

[d)  55  Geo.  3,  c.  184,  s,  38. 

[e)  31  &  32  Vict.  c.  124,  s.  7. 
;/)  55  Geo.  3,  c.  184,  s.  51. 
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amount  of  such  debts  and  expenses  shall  be  deducted  from  the 
value  of  the  estate. 

Legacy  duty. 

By  the  stat.  55  Geo.  3,  c.  184,  as  modified  and  altered  by  the  puties  on 
Customs  and  Inland  Eevenue  Acts  of  1881  and  1888,  the  fol- 
lowing duties  are  payable  on  legacies  and  successions  to  personal 
estates  upon  intestacies,  viz. : 

For  every  legacy,  specific,  or  pecuniary,  or  of      £    «.    d. 
any  other  description,  given  by  any  will  or  testa- 
mentary instrument  of  any  person  out  of  his  or  her 
personal  or  moveable  estate. 

Also,  for  the  clear  residue  (when  devolving  to  one 
person),  and  for  every  share  of  the  clear  residue 
(when  devolving  to  two  or  more  persons)  of  the  per- 
sonal or  moveable  estate  of  any  person  (after  de- 
ducting debts,  funeral  expenses,  legacies,  and  other 
charges  first  payable  thereout),  whether  the  title  to 
such  residue,  or  any  share  thereof,  shall  accrue  by 
virtue  of  any  testcanentary  disposition,  or  upon  a 
partial  or  total  intestacy  : 

Where  any  such  legacy  or  residue,  or  any  share 
of  such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  child  of  the  deceased^ 
or  any  descendant  of  a  child  of  the  deceased^  or  to  or 
for  the  benefit  of  the  father  or  mother  or  any  lineal 
ancestor  of  the  deceased : 

If  the  legacy  or  residue  or  share  of  residue  is 
payable  out  of  or  consists  of  any  estate  or 
effects  which  shall  have  paid  probate  or  ad- 
ministration duty  according  to  the  Act  of 
1881  ((/) No  duty. 

But  if  the  legacy  or  residue  or  share  of  residue 
is  payable  out  of,  or  consists  of,  any  estate 
or  effects  in  respect  whereof  probate  or  ad- 
ministration duty  is  not  payable  under  the      per  cent. 
Act  of  1881 10    0 

{g)  44  Vict.  0.  12,8.41. 
VOL.  IT.  L  L 
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Where  any  suoh  legaoy  or  residue,  or  any  share      £    s.    rf. 
of  such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  brother  or  sister  of 
the  deceased^  or  any  descendant  of  a  brother  or  sister      per  cent, 
of  the  deceased 3     0     0 

Where  any  such  legaoy  or  residue,  or  any  share 
of  such  residue,  shall  have  been  given  or  have 
devolved  to  or  for  the  benefit  of  a  brother  or  sister 
of  the  father  or  mother  of  the  deceased^  or  any  descend- 
ant of  a  brother  or  sister  of  the  father  or  mother  of  the  per  cent, 
deceased 5     0     0 

Where  any  such  legacy  or  residue,  or  any  share 
of  such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  brother  or  sister  of  a 
grandfather  or  grandtnother  of  the  deceased  or  any 
descendant  of  a  brother  or  sister  of  a  grandfather  or  per  cent, 
grandmother  of  the  deceased      .         .         .         .         .600 

And  where  any  such  legacy  or  residue,  or  any 
share  of  such  residue,  shall  have  been  given  or 
have  devolved  to  or  for  the  benefit  of  any  person 
in  any  other  degree  of  collateral  consanguinity  to  the 
deceased  than  is-  above  described,  or  to  or  for  the  per  cent. 
benefit  of  any  stranger  in  blood  to  the  deceased  .         .     10     0     0 

And  all  gifts  of  annuities  or  by  v^ay  of  annuity, 
or  of  any  other  partial  benefit  or  interest  out  of  any 
such  estate  or  effects  as  aforesaid,  shall  be  deemed 
legacies  vrithin  the  intent  and  meaning  of  this 
schedule. 

Exemptions. 

Legacies  and  residues,  or  shares  of  residue  of 
any  such  estate  or  effects  as  aforesaid,  given  or  de- 
volving to  or  for  the  benefit  of  the  husband  or  wife 
of  the  deceased,  or  to  or  for  the  benefit  of  any  of 
the  Eoyal  Family  ijg) . 

{g)  bb  Geo.  3,  o.  184. 
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And  all  legacies  which  were  exempted  from  duty 
by  the  Act  passed  in  the  39th  year  of  George  the 
3rd,  c.  73,  for  exempting  certain  specific  legacies 
given  to  bodies  corporate  or  other  public  bodies, 
from  the  payment  of  duty  (A). 

Legacies  and  residue,  or  shares  of  residue  of  or 
out  of  the  estate  and  effects  of  any  person  where 
the  whole  of  such  estate  and  effects  does  not  amount 
to£lOO(«-). 

Legacies  or  residue  or  shares  of  residue  of  less 
amount  or  value  than  £20,  where  the  testator  or  in- 
testate died  before  1st  June,  1881  {k). 

Legacies  given  for  the  education  or  maintenance 
of  poor  children  in  Ireland,  or  to  be  applied  in  sup- 
port of  any  public  charitable  institution  in  Ireland, 
or  for  any  purpose  (in  Ireland)  merely  charitable  (/). 

The  following  is  an  abstract  of  the  principal  provisions  of  the 
Legacy  Duty  Acts  now  in  force  :— 

The  duty  is  to  be  paid  by  the  executor  (m)  upon  the  payment  D^tjr  to  be 
of  the  legacy,  and  in  default  of  payment,  the  duty  is  a  debt  executor 
from  the  executor  and  also  from  the  legatee  (w).  i4acy.^^^* 

Every  gift  by  will  or  testamentary  instrument,  which  by  virtue  What  is  a 
thereof  is  to  have  effect  out  of  the  personal  estate  of  the  de-  the'^aning^ 
ceased  or  out  of  any  personal  estate  which  he  had  power  to  o^t^^-^^ts- 
dispose  of,  and  whether  such  gift  be  by  way  of  annuity,  or  in 
any  other  form,  is  to  be  deemed  a  legacy  for  the  purpose  of  the 
Acts ;  and  every  donation  mortis  camd  is  also  to  be  deemed  a 
legacy.    But  no  money  which  by  any  marriage  settlement  is 
subject  to  any  limited  power  of  appointment  for  the  benefit  of . 
persons  therein  specially  named  and  described  as  the  objects  of 
such  power,  or  any  issue  of  such  persons,  shall  be  liable  to  duty 
under  the  will  by  which  the  power  is  exercised  ((?). 

'h)  55  G-eo.  3,  c.  184.  abstract  includes  an  administrator, 

■%)  43  Yict.  0.  14,  s.  13.  andthatthe  term ''legacy "includes 


k)  44  Yict.  0.  12,  8.  42.  a  residue  or  share  of  a  residue. 

/)  5  &  6  Vict.  0.  82,  8.  38.  (n)  36 -Geo.  3,  c.  52,  s.  6. 

m)  It  will  be  borne  in  mind  that         (o)  8  &  9  Yict.  c.  76,  s.  4.    See 


the  term  **  executor''  in  the  above     also  45  Geo.  3,  c.  28,  ss.  4,  5. 
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The  Taiue  of  The  value  of  an  annuity  is  to  be  calculated  according  to  the 
calculated  tables  in  the  schedule  to  the  Succession  Duty  Act,  1863  (;>),  and 
£^ei?*aad  the  duty  thereon  is  made  payable  in  four  equal  annual  instal- 
^foiSmrtaJ-  n^^'^tsj  «^d  ^^^  value  is  to  be  calculated  without  regard  to  any 
menta.  contingency  on  which   it   may  be  determinable.     But   if  the 

annuity  determines  by  death  before  the  end  of  the  four  years, 
the  duty  is  payable  in  proportion  only  to  so  many  of  the  pay- 
ments of  the  annuity  as  actually  became  due  and  payable,  and 
in  case  the  annuity  determines  by  any  other  contingency  than 
death,  not  only  all  future  instalments  of  duty  cease  to  be  pay- 
able, but  a  return  is  to  be  made  of  so  much  of  the  duty  actually 
paid  as  will  reduce  the  same  to  the  amount  which  would  have 
been  payable  for  such  annuity  calculated  according  to  the  term 
for  which  it  shall  have  endured  (q). 
The  value  of         The  Value  of  an  annuity  charged  on  a  legacy  is  to  be  ascer- 
abie  out  of       tained  in  the  same  manner,  and  the  duty  on  the  legacy  is  to  be 
i»be*Sicu°^    paid  on  its  value,  after  deducting  the  value  of  the  annuity.    The 
^^  '^^^         ^^ty  on  the  annuity  is  to  be  paid  by  the  legatee,  and  he  is  to 

retain  the  same  out  of  the  annuity  (r). 
Duty  on  The  duty  upon  any  legacy  given  by  direction  to  purchase  an 

to  purchase      annuity  of  a  certain  amount  is  to  be  calculated  upon  the  sum 
necessary  to  purchase  the  annuity  according  to  the  before  men- 
tioned tables,  and  the  annuity  to  be  purchased  is  to  be  reduced 
proportionably  («). 
Duty  on  The  duty  on  leiracies  whose  value  can  only  be  ascertained  by 

legacies  whose  .       .  .  t 

T^ue  can  only  actual  application  of  the  allotted  fimd  is  to  be  charged  on  the 

be  ascertained  is     j.  ^^   3  /u\ 

by  application  money  or  enects  as  applied  (r). 

fundf  *^°**^       The  duty  on  legacies  enjoyed  by  persons  in  succession  is  to  be 

How  duties      charged  as  follows :  If  all  the  persons  interested  are  chargeable 

enjo^^u^       a-t  the  same  rate,  the  duty  is  to  be  charged  on  the  legacy  and 

suoce^on        P*^^  as  if  it  Were  a  legacy  to  one  and  the  same  person ;  but  if 

^^0^  the  persons  interested  are  chargeable  at  different  rates,  then  the 

persons  having  life  or  other  temporary  interests  are  to  be  charged 

on  such  interests  as  if  the  annual  produce  had  been  given  to 

them  by  way  of  annuity,  and  the  person  who  becomes  absolutely 

entitled  is  to  be  charged  with  duty  on  the  corptis  when  it  falls 

into  possession  {u). 


/))  See  16  &  17  Vict.  c.  61,  s.  31.  («)  Sect.  10. 

q)  36  Geo.  3,  c.  52,  e.  8.  It)  Sect.  11. 

[r)  Sect.  9.  (u)  Sect.  12. 
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Where  the  duty  payable  on  a  legacy  given  to  different  per-  and  whether 
sons  in  succession  is  chargeable  at  one  and  the  same  rate,  the  executor  or 
executor  is  to  pay  it  before  he  transfers  or  pays  the  legacy  to  the 
trustees  of  it,  but  where  such  duty  is  chargeable  at  different 
rates,  then  the  duty  is  to  be  paid  by  the  executor  unless  the 
legacy  has  been  paid  to  or  vested  in  any  trustee,  in  which  case 
the  trustee  is  to  be  liable  for  the  duty  as  if  he  were  the  exe- 
cutor (a;). 

Plate,  furniture,  or  other  things,  not  yielding  income,  are  not  Hate,  &c. 
liable  to  duty  while  enjoyed  by  persons  who  have  no  right  to 
dispose  thereof  (y). 

The  duty  on  legacies  enjoyed  in  succession  is  to  be  charged  ^f^^JH^^^ 
as  such,  whether  the  person  entitled  take  under  the  will  or  by 
intestacy  (2). 

The  duty  on  legacies  given  on  joint  tenancy  is  to  be  paid  by  Legacies  to 
the  joint  tenants  in  proportion  to  their  interests  {a). 

Where  a  legacy  is  contingent  the  duty  is  payable  as  if  it  were  Legaci^  given 
an  absolute  legacy  to  the  first  legatee,  although  the  person  en-  des. 
titled  to  the  benefit  of  the  contingency  may  not  be  liable  to  the 
same  duty  or  to  any  duty :  and  if  the  contingency  happens  and 
the  person  thus  becoming  entitled  is  chargeable  with  a  higher 
rate  of  duty,  he  must  pay  the  difference  (b). 

Where  a  legacy  is  subject  to  a  power  of  appointment  in  favour  Legacies  sub- 
of  special  objects,  the  property  is  charged  with  duty  as  property  power  of 
given  to  different  persons  in  succession,  and  the  appointees  are  how  to*£^'' 
chargeable  as  if  they  had  taken  under  the  will  creating  the  power,  c^^arged. 
Where  any  property  is  given  for  a  limited  interest,  and  an  abso- 
lute power  of  appointment  is  given  to  any  person  to  whom  the 
property  would  not  go  in  default  of  appointment,  the  property 
is  upon  the  execution  of  the  power  charged  with  duty  as  if  it  had 
been  immediately  given  to  the  donee  of  the  power  after  allowing 
any  duty  previously  paid  in  respect  thereof.     Where  any  pro- 
perty is  given  with  an  absolute  power  of  appointment  and  in 
default  of  appointment  to  the  donee  of  the  power,  the  property 
is  chargeable  as  if  it  had  been  given  to  the  donee  in  the  first 
instance  without  the  power  (c). 

Personal  estate  directed  to  be  laid  out  in  purchase  of  real  Personal 

estate  directed 

[x)  Sect.  13.  (a)  Sect.  16. 

[y)  Sect.  14.    '  lb)  Sect.  17. 

[2)  Sect.  15.  (c)  Sect.  18. 
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to  be  applied 
in  purcnase  of 
real  estate. 


Estates  pur 
autre  vie. 


Money  left  to 
pay  duty  not 
chargeaDle. 


Specific 
legacies. 

Duty  on 
legacies  not 
satisfied  in 
money,  &c. 


Legatees 
refusing  to 
accept  leffacies, 
duly  deducted, 
to  pay  costs. 


Court  to 
provide  for 
duty  in 
administration 
suits. 

No  legacy 
liable  to  duty 
to  be  paid 
without 
stamped 
receipt. 


estate  is  charged  with  duty  as  personal  estate,  unless  it  is  given 
so  as  to  be  enjoyed  by  diflEerent  persons  in  succession,  and  then 
each  party  is  to  pay  duty  as  if  it  had  not  been  directed  to  be 
laid  out  in  real  estate,  unless  it  shall  have  been  actually  so  laid 
out  before  the  duty  accrued,  but  no  duty  shall  accrue  in  respect 
thereof  after  it  has  been  so  laid  out.  If  before  the  personal 
estate  is  laid  out,  any  person  becomes  entitled  to  an  estate  of 
inheritance  in  possession  in  the  real  estate  to  be  purchased 
therewith,  the  duty  is  to  be  charged  on  it  as  personal  estate  and 
paid  thereout  (fl?),  and  this  applies  not  only  where  the  person  so 
becoming  entitled  is  the  original  donee,  but  also  to  every  subse- 
quent devolution  of  the  equitable  inheritance  previously  to  the 
money  being  so  laid  out  {e). 

Estates  pur  autre  vie  applicable  by  law  as  personal  estate  are 
charged  with  duty  as  personal  estate  (/). 

If  a  legacy  is  given  with  a  direction  to  pay  the  duty  out  of 
some  other  fund,  the  money  applied  in  payment  of  the  duty  is 
not  chargeable  with  the  duty  (^). 

Specific  legacies  and  bequests  of  property  not  reduced  into 
money  are  to  be  valued  in  the  manner  pointed  out  in  the  Act  (A). 

Where  a  legacy  is  satisfied  otherwise  than  by  actual  payment, 
or  is  releajsed  for  consideration,  or  is  compounded  for,  the  duty 
is  chargeable  on  the  amount  or  value  of  the  property  taken  in 
satisfaction  thereof,  or  as  the  consideration  for  the  release  thereof, 
or  composition  for  the  same,  and  where  a  legacy  is  given  in 
satisfaction  of  any  other  legacy,  the  duty  is  not  to  be  paid  on 
both  subjects,  but  on  that  yielding  the  largest  duty  (*). 

If  a  legatee  refuse  to  accept  his  legacy  after  deducting  the 
duty  and  to  give  a  proper  discharge  for  it,  and  if  a  suit  is  after- 
wards instituted  for  such  legacy,  the  Court  may  order  the  legatee 
so  refusing  to  pay  costs  {k). 

In  administration  suits  the  Court  is  to  provide  for  the  payment 
of  the  duty  (/). 

No  executor  may  pay  a  legacy  chargeable  with  duty  without 
taking  a  receipt  for  the  same,  expressing  the  names  of  the  tes- 
tator or  intestate,  and  of  the  executor  and  legatee,  and  the 


id)  Sect.  19. 

\e)  In  re  De  Lancey,  L.  E.  5  Ex. 
102;  S.  C,  t6.  7  Ex.  140. 
(/)  36  Geo.  3,  c.  62,  s.  20. 
{g)  Sect.  21. 


{h)  Sect.  22. 
;♦)  Sect.  23. 
[k)  Sect.  24. 
Sect.  25. 


WILLS.  619 

amount  or  value  of  the  legaoy^  and  the  amount  of  the  duty, 
and  suoh  reoeipt  must  be  stamped;  and  any  executor  or  adminis- 
trator or  legatee  paying  or  reoeiving  a  legacy  without  suoh 
reoeipt  is  liable  to  a  penalty  of  £10  (m). 

The  reoeipt  must  be  taken  to  the  head  office  or  some  other  As  to  stamping 
office  of  the  commissioners  to  be  stamped  within  twenty-one  days  *  ^ ' 
after  its  date,  or,  upon  paying  a  penalty  of  ten  per  cent,  on  the 
duty,  within  three  months  after  date  (n),  and  after  the  three 
months  the  head  office  may,  on  payment  of  the  penalty,  stamp 
the  receipt,  and  the  commissioners  may  in  certain  cases  remit 
the  penalty  (o). 

Where  too  little  duty  is  paid  by  mistake,  the  commissioners  Mistakes  as 
may,  within  three  months,  if  no  suit  is  instituted,  accept  the  be  reified, 
difference  with  10  per  cent,  on  the  difference  (/?). 

Where  by  reason  of  infancy  or  absence  beyond  the  seas  of  the  Power  to 

^        1       l^  I  1  1  'ji.  executors  to 

legatee  the  executor  cannot  pay  a  legacy  or  residue,  be  may  pay  paviegadeeof 
it  into  Court  after  deducting  the  duty  (q).  Sto  wiirtf" 

If  any  legacy  or  part  of  residue  has  to  be   refunded  by  Befunding 
reason  of  debts  of  the  testator  or  otherwise,  the  duty  is  to  be    ^^' 
repaid. 

An  executor,  to  whom  a  legacy  or  residue  is  given,  must,  Executor 
before  retaining  it,  transmit  the  particulars  to  the  commissioners  legacy  to 
who  are  to  assess  the  duty  thereon  (r).  particulars 

The  liability  to  legacy  duty  on  the  personal  estate  depends  on  ^  oommis- 


sioners. 


the  domioil  of  the  deceased  at  the  time  of  his  death,  all  per-  Liability  to 
sonal  estate  being  supposed  to  be  locally  situate  in  the  place  on^lom^ 
where  the  owner  died.  If  he  was  domiciled  in  England  at  the 
time  of  his  death,  his  personal  estate  both  in  England  and 
abroad  is  liable  to  the  duty,  but  if  he  was  domiciled  abroad  no 
duty  is  payable  on  his  personal  estate  either  in  England  or 
abroad  («).  And  where  a  man  who  is  domiciled  abroad  at  his 
death  makes  his  will  under  a  general  power,  the  personal  pro- 
perty thus  appointed  is  exempt  from  legacy  duty  {t).  But  an 
estate  pur  autre  vie  in  land  in  England,  "  applicable  by  law  in 
the  same  manner  as  personal  estate,''  is  liable  to  legacy  duty 


m)  Sects.  27,  28.  («)  Thompson  v.  The  Advocate- 

n)  Sect.  29.  General,   12  Clark  &  Pin.  1 ;  Be 

o)  48  Geo.  3,  c.  149,  s.  44.  Napier,  6  Exch.  Bep.  217. 

p)  36  Geo.  3,  c.  52,  e.  30.  («)  In  re  Wallop's  Trust,  33  L.  J. 

Sect.  32.  Ch.  351. 

Sect.  36. 


!?! 
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Gompoeition 
for  outy. 


Interest  on 
arroaiB. 


under  Beet.  20  of  36  Geo.  3,  o.  52,  althougli  the  owner  may  be 
domiciled  abroad  (t/). 

The  Commissioners  of  Inland  Bevenue  are  empowered  to 
accept  composition  for  legacy  duty  (x). 

Arrears  of  legacy  and  succession  duty  bear  interest  at  4  per 
cent.  (y). 


What  dispo- 
sitions of 
property 
confer  sue* 
cessions. 


Title  by 
survivorship 
confers  a 
succession. 


Power  of 
appointment. 


Succession  Duty. 

The  following  is  an  abstract  of  the  principal  provisions  of 
the  Succession  Duty  Act,  1853  (a),  as  modified  and  altered  by 
the  Customs  and  Inland  Bevenue  Act,  1888  (a). 

Every  disposition  of  property  by  reason  whereof  any  person 
becomes  beneficially  entitled  to  any  property  or  the  income 
thereof,  upon  death,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  and  either  originally  or  by  way 
of  substitutive  limitation,  and  every  devolution  upon  death  of 
any  beneficial  interest  in  property  or  the  income  thereof  to  any 
person  in  possession  or  expectancy,  confers  on  the  person  so 
entitled  by  reason  of  any  such  disposition  or  devolution  a 
"succession,"  and  the  term  "successor"  denotes  the  person  so 
entitled,  and  the  term  "  predecessor  "  denotes  the  settlor,  dis- 
poner,  testator,  obligor,  ancestor,  or  other  person  from  whom 
the  interest  of  the  successor  is  derived  (b). 

When  persons  have  any  property  vested  in  them  jointly  by  a 
title  not  conferring  on  them  a  succession,  a  beneficial  interest  in 
such  property  accruing  to  any  of  them  by  survivorship  is  to  be 
deemed  a  succession  {c). 

If  the  donee  of  a  general  power  of  appointment  taking  efiPect 
on  a  death  exercise  it,  he  will  for  the  purpose  of  duty  be  deemed 
to  be  entitled  at  the  time  of  exercising  the  power  to  the  interest 
appointed  as  a  succession  derived  from  the  donor  of  the  power  ; 
and  if  the  donee  of  a  limited  power  of  appointment  taking 
efPect  on  a  death  exercise  it,  the  person  taking  the  appointed 
property  will  be  deemed  to  take  the  same  as  a  succession 
derived  from  the  donor  of  the  power  as  predecessor  (d). 


(u)  Chatfieldv.  Berchtoldt,  L.  E. 
7  C.  A.  192. 

[x]  44  Vict.  c.  12,  8.  43. 
y)  31  &  32  Vict.  c.  142,  s.  9. 
[z)  16  &  17  Vict.  0.  61. 


.a)  61  Vict.  0.  8. 

6l  16  &  17  Vict.  c.  61,  8.  2. 

c)  Sect.  3. 

[d)  Sect.  4. 
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Where  property  is  subject  to  a  charge,  estate,  or  interest  de-  Extinction 
tenuinaDle  by  the  death  of  any  person,  or  at  any  period  ascer-  able  interests 
tainable  only  by  reference  to  death,  the  increase  of  benefit  ^cceSon. 
accruing  to  any  person  on  the  extinction  or  determination  of 
the  charge,  &c.,  is  to  be  deemed  a  succession  accruing  to  the 
person  then  entitled  beneficially  to  the  property  or  the  income 
thereof  (e). 

Where  any  disposition  of  property  not  being  a  sale,  and  not  Disposition 

0  •  •    1         A  II  "1      Ai  AT-  •      accompanied 

coniemng  an  interest  expectant  on  death  on  the  person  m  by  reservation 
whose  favour  the  same  is  made,  is  accompanied  by  a  reservation  ^^tor^^^, 
or  assurance  of,  or  contract  for  any  benefit  to  the  grantor  or  any  confers  a  sue- 
other  person  for  life,  or  for  any  period  ascertainable  only  by 
reference  to  death,  such  disposition  confers,  at  the  time  appointed 
for  the  determination  of  such  benefit,  an  increase  of  beneficial 
interest  in  the  property  as  a  succession  equal  in  annual  value  to 
the  yearly  value  of  the  benefit  so  reserved,  &c.  (/). 

Under  the  Act  of  1853  (g),  the  rate  of  duty  is  as  follows : —    Rate  of  duty 

under  Act  of 


Where  the  successor  is  the  lineal  issue  or  lineal  ancestor  of 
the  predecessor,  one  pound  per  centum  upon  the  value  of 
the  succession,  but  this  is  not  payable  on  any  property 
which  has  paid  probate  or  administration  duty  imder  the 
Customs  and  Inland  Bevenue  Act,  1881  (A) : 

Where  the  successor  is  a  brother  or  sister,  or  a  descendant  of 
a  brother  or  sister  of  the  predecessor,  three  pounds  per 
centum  upon  such  value : 

Where  the  successor  is  a  brother  or  sister  of  the  father  or 
mother,  or  a  descendant  of  a  brother  or  sister  of  the  father 
or  mother  of  the  predecessor,  five  pounds  per  centum  upon 
such  value : 

Where  the  successor  is  a  brother  or  sister  of  the  grandfather 
or  grandmother,  or  a  descendant  of  the  brother  or  sister  of 
the  grandfather  or  grandmother  of  the  predecessor,  six 
pounds  per  centum  upon  such  value : 

Where  the  successor  is  in  any  other  degree  of  collateral  con- 
sanguinity to  the  predecessor  than  is  hereinbefore  described, 
or  is  a  stranger  in  blood  to  him,  ten  pounds  per  centum 
upon  such  value. 

[e)  Sects.  6,  6.  {h)  Act  of    1881,  s.   41 ;   In  re 

f)  Sect.  7.  Haygarth's  Trusts,  22  C.  D.  545. 

g)  Sect  10. 
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Additional 
duty  under 
Act  of  1888. 


Provisions  as 
to  married 
I>er80ii8. 


What  duties 
payable  when 
successor  is 
also  pre- 
decessor. 


Provision  as 
to  joint  pre- 
decessors. 


Where  there 
has  been  a 
devolution  by 


The  Customs  and  Inland  Eevenue  Act,  1888  (A),  imposos  an 
additional  duty  in  respect  of  every  succession  on  the  death  of  a 
person  dying  on  or  after  the  1st  July,  1888,  at  the  following 
rate,  viz.,  where  the  successor  is  the  lineal  issue  or  lineal  an- 
cestor of  the  predecessor,  at  the  rate  of  ten  shillings  per  centum^ 
and  in  other  cases  at  the  rate  of  thirty  shillings  per  centum. 
But  the  additional  duty  is  not  payable  upon  the  interest  of  a 
successor  in  leaseholds  passing  to  him  by  will  or  devolution  by 
law,  or  in  property  liable  to  probate  or  administration  duty 
under  the  Customs  and  Inland  Bevenue  Act,  1881. 

Where  any  person  chargeable  with  succession  duty,  or  with 
legacy  duty,  is  married  to  a  wife  or  husband  of  nearer  con- 
sanguinity to  the  predecessor,  the  duty  is  payable  as  if  the  wife 
or  husband  were  the  successor  {%). 

Where  a  person  takes  a  succession  under  a  disposition  made 
by  himself,  then,  if  at  the  date  of  such  disposition  he  shall  have 
been  entitled  to  the  property  expectantly  on  the  death  of  any 
person  dying  after  the  19th  May,  1853,  and  such  person  shall 
have  died  during  the  continuance  of  such  disposition,  he  shall 
be  chargeable  with  duty  on  his  succession  at  the  same  rate  as 
he  would  have  been  chargeable  if  no  such  disposition  had  been 
made ;  but  a  successor  is  not  liable  to  duty  in  any  other  case 
under  a  disposition  made  by  himself,  and  no  person  is  charge- 
able with  duty  upon  the  extinction  or  determination  of  a  charge 
or  interest  created  by  himself,  unless  at  the  date  of  the  creation 
thereof  he  shall  have  been  entitled  to  the  property  subjected 
thereto  on  the  death  of  some  person  dying  after  the  19th  May, 
1853  {h). 

Where  the  successor  derives  his  succession  from  more  prede- 
cessors than  one,  and  the  proportional  interest  derived  from  each 
of  them  is  not  distinguishable,  the  commissioners  may  agree 
with  the  successor  as  to  the  duty  payable ;  but  if  no  such  agree- 
ment is  made,  the  successor  will  be  deemed  to  have  derived  his 
succession  in  equal  proportions  from  each  predecessor,  and  will 
be  chargeable  with  duty  accordingly  (/). 

Where  the  interest  of  any  successor  in  personal  property  shall, 
before  he  shall  have  become  entitled  thereto  in  possession,  have 


[h)  Sect.  21. 

;»)  16  &  17  Vict.  c.  61,  8.  11. 


if! 


Sect.  12. 
Sect.  13. 
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passed  by  reason  of  death  to  any  other  successor,  then  one  duty  death  of  a 
only  is  payable  in  respect  of  such  interest,  and  is  due  from  the  one  duty 'to  bo 
succesaor  who  first  teoomes  entitled  thereto  in  possession,  but  gt^*  *^. 
such  duty  will  be  at  the  highest  rate,  which,  if  every  such  suc- 
cessor had  been  subject  to  duty,  would  have  been  payable  by 
any  of  them  (m). 

Where,  on  the  19th  May,  1853,  any  reversionary  property 
expectant  on  death  was  vested  by  alienation  or  other  derivative 
title  in  any  person,  such  person  will  be  charged  with  duty  at  the 
same  time  and  rate  as  the  original  successor  would  have  been 
chargeable  if  there  had  been  no  alienation,  &c.,  and  where,  after  Duty  to  be 
the  19th  May,  1853,  any  succession,  before  falling  into  posses-  5f  Buc^asion?^ 
sion,  has  become  vested  by  alienation  or  any  title  not  conferring 
a  new  succession  in  any  other  person,  the  duty  is  payable  at  the 
same  rate  and  time  as  if  there  had  been  no  such  alienation,  &c., 
and  where  the  title  to  any  succession  is  accelerated  by  the  sur-  Acceleration, 
render  or  extinction  of  any  prior  interest,  the  duty  is  payable  as 
if  there  had  been  no  such  acceleration  («). 

Property  given  to  any  charitable  or  public  purpose  is  liable  to  Gifts  to 

_  I    t  /\  /  \  charities,  &c« 

duty  at  10  per  cent.  [o). 

No  policy  of  assurance  on  life  creates  the  relation  of  prede-  Provision  for 

J  -I    J.  ii       •  J  x"L  J         J  policies  on  life 

cessor  and  successor  between  the  insurers  and  the  assured,  and  no  and  contracts 

bond  or  contract  made  by  any  person  bond  fide  for  valuable  con-  ^^deration. 

sideration  in  money  or  money's  worth  for  the  payment  of  money 

or  money's  worth  after  the  death  of  any  other  person,  creates 

the  relation  of  predecessor  and  successor  between  the  parties,  but 

a  disposition  or  devolution  of  the  moneys  payable  under  such 

policy,  bond,  or  contract,  may  create  a  succession  {p). 

Where  the  whole  succession  or  successions  derived  from  the  Exemptions, 
same  predecessor,  and  passing  upon  any  death  to  any  person  or 
persons,  does  not  amount  in  money  or  principal  value  to  £100, 
no  duty  is  payable,  and  no  duty  is  payable  upon  any  succes- 
sion of  less  value  than  £20  in  the  whole,  or  upon  any  moneys 
applied  to  the  payment  of  the  duty  on  any  succession  according 
to  any  trust  for  that  purpose,  or  by  any  person  in  respect  of  a 
succession,  who,  if  the  same  were  a  legacy  bequeathed  to  him  by 
the  predecessor,  would  be  exempted  from  the  payment  of  duty 


[m)  Sect.  14.  (o)  Sect.  16. 

[n)  Sect.  15.  (p)  Sect.  17. 
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LeaseholdB  to 
be  charged 

duty  Instead  of 
legacy  duty. 

Duties  to  be 
paid  on 
successor 
becoming 
entitled  in 
possession. 


Interest  of 
successor  in 
real  property 
to  be  con- 
sidered as  an 
annuity. 


Option  given 
by  Act  of  1888 
as  to  payment 
of  instalments. 


in  respect  thereof  under  the  Legacy  Duty  Acts  (q).  And  no 
person  charged  with  the  duties  on  legacies  and  shares  of  persoDal 
estate  under  the  Legacy  Duty  Acts,  in  respect  of  any  property 
subject  to  such  duties,  will  be  charged  also  with  succession  duty 
in  respect  of  the  same  acquisition  of  the  same  property  (r). 

Leasehold  hereditaments  and  legacies  payable  out  of  real 
estate  are  no  longer  chargeable  under  the  Legacy  Duty  Acts  as 
belonging  to  the  personal  estate  of  the  testator  or  deceased  («). 

The  duty  must  be  paid  at  the  time  when  the  successor  be- 
comes entitled  in  possession  to  his  succession,  except  that  if  there 
is  a  prior  charge  or  interest  not  created  by  the  successor,  the 
duty  in  respect  of  the  increased  value  accruing  on  the  determi- 
nation of  the  charge  or  interest  is  payable  at  the  time  of  such 
determination,  and  except  that  in  the  case  of  an  annuity  or  pro- 
perty chargeable  as  such  the  duties  are  payable  by  instalments, 
and  no  duty  is  payable  on  the  determination  of  a  lease  at  rack 
rent  in  respect  of  the  increase  accruing  to  the  successor  on  such 
determination  (t). 

The  interest  of  a  successor  in  real  property  will  be  taken  to 
be  of  the  value  of  an  annuity  equal  to  the  annual  value  of  the 
property  according  to  the  tables  in  the  schedule  annexed  to  the 
Act  of  1853,  and  the  duty  chargeable  thereon  is  payable  (sub- 
ject to  the  option  hereinafter  mentioned)  by  eight  equal  instal- 
ments, the  first  instalment  to  be  paid  at  the  expiration  of  twelve 
calendar  months  after  the  succession  falls  into  possession,  and 
the  remaining  seven  instalments  to  be  paid  half-yearly  ;  provided 
that  if  the  successor  die  before  all  the  instalments  have  become 
due,  those  that  are  not  due  at  his  decease  will  cease  to  be  pay- 
able except  in  the  case  of  a  successor  who  shall  have  been 
competent  to  dispose  by  will  of  a  continuing  interest  in  such 
property,  in  which  case  the  instalments  unpaid  at  his  death  are 
a  continuing  charge  on  such  interest  in  exoneration  of  his  other 
property,  and  are  payable  by  the  owner  for  the  time  being  of 
such  interest  (t/). 

In  the  case  of  a  successor  who  becomes  entitled  to  his  succes- 
sion upon  the  death  of  a  person  dying  on  or  after  the  1st  July». 


(q)  This  exemjjtion  applies  only 
to  express  exemptions  in  tne  Legacy 
Duty  Acts,  1.  e,,  gift  to  husband  and 
-wife,  to  the  royal  family,  and  to 
certain  charities.  Attorney-General 


V.  Fitzjohn,  2  H.  &  N.  465. 
[r)  16  &  17  Vict.  c.  51,  s.  18. 
[»)  Sect.  19  ;  Act  of  1888,  s.  21. 
[t)  Act  of  1863,  s.  20. 
[u)  Sect.  21. 
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1888,  an  option  is  given  to  him  either  to  pay  the  duty  by  eight 
half-yearly  instalments  as  provided  by  the  Act  of  1853,  or  by 
two  equal  moieties,  whereof  the.  first  moiety  is  payable  by  four 
equal  yearly  instalments,  and  the  second  moiety  is  payable  on 
the  day  for  payment  of  the  Ituat  instalment  of  the  first  moiety, 
or  if  not  so  paid,  then  by  four  equal  yearly  instalments  with 
interest  at  4  per  cent,  per  annum  from  such  last-mentioned  day, 
and  a  successor  availing  himself  of  the  option  may  tender  the 
duty  in  advance,  and  receive  interest  thereon.  In  the  event  of 
a  successor  availing  himself  of  this  option,  and  dying  before  all 
the  duty  is  paid,  the  unpaid  duty  will  continue  to  be  payable 
subject  to  a  reduction  of  so  much  as  would  have  ceased  to  be 
payable  if  the  duty  had  been  payable  by  eight  half-yearly 
instalments  under  the  Act  of  1853  («?).  The  above  option  is 
also  given  to  a  successor  becoming  entitled  to  his  succession  upon 
the  death  of  a  person  dyiog  before  the  Ist  July,  1888,  if  no 
instalment  of  duty  has  become  due  from  him,  or  if  only  one 
instalment  has  become  due  and  has  been  paid  before  that 
day  (p). 

The  interest  of  a  successor  in  moneys  to  arise  from  the  sale  of  ^^  property 
real  property  under  any  trust  for  the  sale  thereof,  is  chargeable  sold  to  be 
with  duty  as  personal  property,  unless  such  moneys  are  subject  ^S^nai". 
to  any  trusts  for  the  re-investment  thereof  in  the  purchtuae  of 
other  real  property,  to  which  the  successor  would  not  be  abso- 
lutely entitled. 

The  interest  of  any  successor  in  money  subject  to  auy  trust  Personal  pre- 
fer the  investment  thereof  in  the  purchase  of  real  property  to  mvestedin 
which  the  successor  would  be  absolutely  entitled,  is  chargeable  i^'^chai^. 
with  duty  as  personal  property;  and  money  subject  to  any 
trust  for  the  investment  thereof  in  the  purchase  of  real  property 
to   which  the   successor  would  not  be  absolutely  entitled,  is 
chargeable  with  duty  as  real  property  (a?). 

Where  the  donee  of  a  general  power  of  appointment  becomes  Allowance 

chargeable  with  duty  in  respect  of  the  property  appointed  by  general  power 

him,  he  will  be  allowed  to  deduct  from  the  duty  so  payable  any  m^t^^"^ " 

duty  he  may  have  already  paid  in  respect  of  any  Kmited  interest 

taken  by  him  in  the  property. 

In  estimating  the  value  of  a  succession,  no  allowance  will  be  What  allow- 
ance to  be 

{v)  Act  of  1888,  8.  22.  {x)  Act  of  1853,  as.  29,  30. 
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made  for         made  in  respect  of  any  incumbrance  created  or  incurred  by  the 

incumbrances.  ,  i     -  i  •  «»  •  •  i  i» 

successor,  not  made  m  execution  of  a  prior  special  power  ot  ap- 
pointment ;  but  an  allowance  will  be  made  in  respect  of  all  other 
incumbrances,  and  for  moneys  laid  out  by  the  successor  pre- 
yiously  to  his  possession,  in  substantial  repairs  or  permanent 
improvements ;  and  the  Act  of  1853  contains  further  provisions 
as  to  allowances. 
AUowance  to        Where  any  successor,  upon  taking  a  succession,  is  bound  to 
respect  of         relinquish  or  be  deprived  of  any  other  property,  the  commis- 
p^perty!^^     sioners'  allowance  will  be  made  to  him  as  may  be  just  in  respect 

of  the  value  of  such  property  (y). 
As  to  com-  The  commissioners  are  empowered  to  compound  duties,  and  to 

payment  in      receive  any  duty  in  advance,  and  to  allow  discount  thereon. 
advMice  of  rpj^^  ^^^^  j^  ^  ^^  charge  on  the  interest  of  the  successor,  and 

Duty  to  be  a  of  all  persons  claiming  in  his  right,  in  all  the  real  property  in 
property.  respect  whereof  such  duty  is  assessed :  and  the  duty  is  also  a 
first  charge  on  the  interest  of  the  successor  in  the  personal  pro- 
perty in  respect  whereof  the  same  is  assessed  while  the  same 
remains  in  the  ownership  or  control  of  the  successor,  or  of  any 
trustee  for  him,  or  of  his  guardian  or  committee,  or  tutor  or 
curator,  or  of  the  husband  of  any  wife  who  shall  be  the  successor ; 
and  the  duty  is  a  debt  due  to  the  Crown  from  the  successor 
having,  in  the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him,  but  it 
does  not  affect  any  other  real  property  of  the  successor  than  the 
property  comprised  in  such  succession.  And  where  any  settled 
real  property  comprised  in  a  succession  is  subject  to  any  power 
of  sale,  exchange,  or  partition,  exerciseable  vnth  the  consent  of 
the  successor,  or  by  the  successor  with  the  consent  of  another 
person,  he  is  not  disqualified  by  the  charge  of  duty  on  his  suc- 
cession from  effectually  authorizing  by  his  consent  the  exercise 
of  the  power  or  exercising  the  power  with  proper  consent,  as  the 
case  may  be,  and  in  such  case  the  duty  is  charged  substitutively 
upon  the  successor's  interest  in  all  real  property  acquired  in  sub- 
stitution for  the  real  property  before  comprised  in  the  succession, 
and  in  the  meantime  upon  his  interest  also  in  all  moneys  arising 
from  the  exercise  of  any  such  power,  and  in  all  investments  of 
such  moneys. 

{y)  See  Re  Micklothwait,  11  Exch.  Hep.  452 ;  Attomey-GeHeral  v.  Sib- 
thorpe,  u5i'  supra. 
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Trustees  and  other  persons  in  whom  any  property,  or  the  wiiat  persons 

.,  iT«Tj  accountable 

management  of  any  property,  subject  to  the  duty,  is  vested,  and  for  duty, 
every  person  in  whom  the  same  is  vested  by  alienation  or  other 
derivative  title  at  the  time  of  the  succession  falling  into  posses- 
sion, are  personally  accountable  for  the  duty,  but  to  the  extent 
only  of  the  property  or  funds  actually  received  or  disposed  of  by 
them  (s). 

The  commissioners  are  bound  to  deliver  stamped  receipts  for  Receipte  and 

certificatefl  oi 

the  duty,  and  also  a  certificate  of  payment  to  any  person  payment  to  be 
interested  in  the  property  affected  by  the  duty,  on  applying  for  ^^^' 
the  same  (a). 

The  following  points  have  been  decided  on  the  construction  of 
the  Succession  Duty  Act : — 

1.  That  where  a  testator  dies  domiciled  abroad,  succession  Succession 
duty  attaches  to  his  real  estate  situate  in  this  country,  but  not  to  ^^^^e  of 
his  personal  estate  on  the  original  bequest  thereof ;  but  if  per-  *^°JS*°^®  °* 
sonal  estate  is  given  by  the  will  of  a  person  domiciled  abroad  to 

trustees  for  the  benefit  of  persons  in  succession,  and  the  fund  is 
invested  by  the  trustees  in  this  country,  succession  duty  will  be 
payable  on  all  future  devolutions  under  the  trusts,  though  the 
party  on  whom  it  devolves  may  (like  the  testator)  be  domiciled 
abroad  (b) .  And  foreign  moveable  property,  e,  g.y  foreign  govern- 
ment funds,  comprised  in  a  British  settlement  and  vested  in 
trustees  subject  to  British  jurisdiction,  and  recoverable  by  the 
beneficiaries  in  a  British  court,  is  subject  to  succession  duty 
although  the  beneficiaries  may  be  domiciled  abroad  (c). 

2.  That  a  person  is  liable  to  succession  duty  in  respect  of  pro-  Duty  attaches 
perty  to  which  he  succeeds  after  the  commencement  of  the  Act  JLsSo^feUs^' 
of   1853,  although  he  may  have  become  entitled  thereto  in  JSt^^J®^^'^ 
expectancy  be/ore  the  Act  {d). 

3.  That  section  2  applies  to  every  case  where  a  person  be-  Sect.  2appUes 
comes  entitled  to  property  by  any  means  upon  the  death  of  a  ^^s^^Tnot 


(z)  Act  of  1863,  s.  44. 

{a)  Sect.  51. 

{b)  Wallace  v,  Attorney-General, 
L.  E.  1  C.  A.  1 ;  Attorney- General 
V,  Campbell,  ib.  5  H.  L.  624;  Be 
Capdevielle,  33  L.  J.  Ex.  306 ;  Be 
Smith's  Trusts,  12  W.  R.  933 ;  Be 
Badart's  Trusts,  L.  R.  10  Eq.  288  ; 
Be  Lovelace,  4  Do  G.  &  J.  840 ;  Be 


Wallop's  Trusts,  1  De  G.  J.  &  S. 
656 ;  Lyall  v.  Lyall,  L.  R.  16  Eq.  1. 

(c)  CHgala's  Settlement  Trusts,  7 
Oh.  D.  351. 

{d)  Wilcox  V.  Smith,  4  Drew.  40; 
Attorney-General  v,  Middleton,  3 
H.  &  N.  125 ;  S.  C,  27  L.  J.  Ex. 
229.  See,  too,  Attorney-General 
i\  GeU,  34  L.  J.  Ex.  145. 
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within  other  peisoii  dying  after  the  commencement  of  the  Act,  unless  such 
iMtancesof  ^^^®  comes  within  the  operation  of  some  other  section.  Thus 
the  rule.  where  under  a  marriage  settlement  property  was  settled  in  trust 

for  the  husband  and  wife  successively  for  life  with  remainder  (in 
an  event  which  happened)  as  the  wife  should  by  deed  or  will 
appoint,  the  husband  died  before  the  Act,  and  the  wife  died  in 
1856,  having  by  her  will  appointed  the  property.  It  was  held 
that  as  the  power  came  into  operation  before  the  commencement 
of  the  Act,  the  case  was  not  within  the  4th  section ;  that  it  was 
consequently  within  the  general  provision  of  the  2nd  section,  and 
that  for  the  purpose  of  the  duty  the  appointee  was  the  successor 
and  the  original  settlor  the  predecessor  (e). 

So  also,  where  by  a  marriage  settlement  property  belonging  to 
the  wife's  father  was  limited  to  the  husband  and  wife  successively 
for  life  with  remainder  (in  the  event  which  happened)  as  the  wife 
should  by  deed  or  will  appoint.  The  wife  by  deed  appointed  the 
property  to  her  father,  the  original  settlor,  who  died  in  1831, 
having  devised  it  to  a  stranger  in  blood.  The  wife  survived  her 
husband,  and  died  after  the  commencement  of  the  Act.  It  was 
held  that  as  no  duty  would  have  been  payable  by  the  father  if  he 
had  survived  his  daughter,  he  being  himself  the  predecessor  as 
well  as  successor,  the  case  was  not  within  the  15th  section  ;  that 
it  therefore  came  within  the  general  provision  of  the  2nd  section, 
and  that  a  duty  of  10  per  cent,  was  payable  by  the  devisee  of 
the  father  (^f). 
Rule  that  4.  That  if  A.  dies  intestate,  leaving  two  sons,  B.  and  C,  and 

b^b^edfrom  afterwards  B.  dies  intestate,  leaving  his  brother  C.  his  heir,  he, 

c^Lwrdoee  ^'9  *^^  ^^^  -^'^  ^®  ^^®  predecessor,  and  3  per  cent,  is  payable  not- 

not  api)iy  to  withstanding  the  Act  3  &  4  Will.  4,  c.  106,  sect.  2  {g). 
du^.  5.  That  the  words  in  the  4th  section,  "taking  effect  on  the 

l^on^*^  death  of  a  person  dying  after  the  commencement  of  the  Act,  ** 

"death  after  refer  to  the  power  of  appointment,  and  not  to  the  disposition  by 


commence- 


ment of  Act"   which  the  power  is  created,  or  to  the  disposition  made  under  the 

refers  to  /ix 

power.  power  (h), 

4th section  6.  That  the  4th  section  applies  to. the  case  of  one  person 

(e)  Be  Lovelace,  4  De  G.  &  J.  (/)Attomey-G^eneral v. Gardener, 

340.      See  also  In   re   Barker,   7  32  L.  J.  Ex.  84. 

H.  &  N.  109 ;  S.  C,  30  L.  J.  Ex.  {g)  Lord   Saltoun  v.  Adrocate- 

404 ;  Attorney-General  v,  Mitchell,  General,  3  Macq.  659. 

6  Q.  B.  D.  548.  (h)  In  re  Lovelace,  uhi  supra. 
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having  a  general  power,  but  not  to  a  power  given  in  a  family  does  not  apply 
settlement  to  a  father  and  son  jointly,  where  one  is  intended  to  powen. 
be  a  check  upon  the  other.     Under  an  appointment  made  in 
exercise  of  a  joint  power,  the  donor,  not  the  donee,  is  the  pre- 
decessor (i). 

7.  That  under  the  4th  section  the  donee  of  a  general  power  Afto:  ap- 

*^  pomtment  by 

taking  effect  on  a  death  happening  since  the  commencement  of  one  under 
the  Act,  becomes,  by  exercising  the  power,  the  successor  as  to  the  S^^ee  is^re^' 
estate  appointed,  as  if  such  estate  had  been  limited  to  him  by  ^^o^^^^sor. 
the  original  instrument,  and  if  such  donee  so  exercises  the  power 
as  to  create  a  succession,  the  appointee  pays  duty  upon  a 
succession  derived  from  the  donee,  and  not  from  the  original 
settlor  {k). 

8.  That  if  A.,  entitled  to  property  in  remainder  expectant  on  Where  a 

a  life  estate,  for  a  valuable  consideration  in  money  or  money's  rov^o^is 
worth,  charges  his  remainder  with  a  sum  of  money  in  favour  of  ^jSSSe  «>*- 
B.,  and  B.  settles  the  sum  so  charged,  duty  will  be  payable  on  ^deration  in 

'  o      '         1^  *   t^  money  or 

that  sum  on  the  death  of  the  tenant  for  life,  and  for  this  purpose  money's 
B.  (and  not  A.)  will  be  considered  the  predecessor  (1).  settled,  pur- 

9.  That  marriage  is  not  a  valuable  consideration  in  money  or  p^^^^^r. 
money's  worth  within  the  meaning  of  the  17th  section  (m).  Marriage  is 

10.  That  if  A.  is  tenant  for  life  with  remainder  to  his  eldest  consideration. 
son  B.  in  tail,  and  on  B.  coming  of  age,  A.  and  B.  disentail  the  ^"^"*'^®' 
property  and  make  a  re-settlement  under  which  B.  takes  a  rent-  tenants  for 
chcurge  during  the  joint  lives  of  A.  and  B.,  and  subject  to  such  tail,  what  duty 
rent-charge  the  property  is  limited  to  A.  for  life  with  remainder  P*y*^^®- 

to  B.  for  life,  with  remainder  to  B.'s  first  and  other  sons  in  tail, 
&c.,  B.'s  life  estate  is  a  succession  under  a  disposition  made  by 
himself  alone  within  the  meaning  of  the  12th  section,  and  not  a 
succession  derived  from  joint  predecessors  under  the  13th  sec- 
tion, and  consequently  B.  on  the  death  of  A.  will  be  liable  to 
duty,  and  for  this  purpose  the  original  settlor  remains  the  prede- 
cessor (n) . 

S  Charlton  V.  Attorney-General,  30  Beav.  75. 

»p.  Cas.  427.  (m)  Floyer  v.  Banks,  33  L.  J. 

{£)  Attomey-G^eral  v.  Upton,  Ch.  1. 

L.  B.  1  Ex.  224.  (n)  Attomey-Qeneial     v.    Sib- 

(0  Be  Jenkinson,  24  Beav.  64;  thoipe,  3  H.  &  N.  424;  Lord  Bray- 

AUomey-Gheneral  v.  Yelverton,  7  brooKe  v,  Attomey-Gbneial,  9  fi. 

H.  &  N.  306;  30  L.  J.  Ex.  333.  of  L.  Oa.  150;  Attomey-Qeneral  v. 

See  also  In  re  Bamsay's  Settlement,  Flayer,  31  L.  J.  Ex.  404.    See  also 
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WILL«. 


Gonstruotioii 
of  38th  section 
aa  to  deduction 
for  loss  of 
property. 


ConEtruction 
of  15th  section 
with  reference 
to  re-settle- 
ment by  father 
and  son. 


Under  first 
branch  of 
15th  section 
descent  is  a 
derivatiye 
title. 


Duty  where 
alienor  dies 
before  fallhig 
in  of  succes- 
sion. 


On  death  of 
reyersioner 
before  Act, 
legacy  duty 
payable. 


11.  That  in  the  case  motioned  in  the  last  paragraph,  B.  is 
entitled,  under  section  38,  to  a  deduction  for  the  annuity  which 
he  loses  on  A.'s  death,  and  for  this  purpose  it  makes  no  difference 
whether  the  re-settlement  was  before  or  after  the  Act  (o). 

12.  That  if  a  father  and  son,  tenants  for  life  and  in  tail, 
resettle  the  property,  and  by  such  re-settlement  charge  it  with  a 
portion  for  a  younger  son  of  the  father,  duty  is  payable  by  such 
younger  son  at  3  per  cent,  as  on  a  succession  derived  from  his 
brother.  The  charge  is  not  an  alienation  under  the  15th 
section  (/>). 

13.  That  a  title  by  descent  is  a  derivative  title  within  the 
meaning  of  the  first  branch  of  the  Idth  section.  Thus,  where  a 
testator  devised  property  to  his  wife  for  life  with  remainder  to 
K. :  K.  died  in  1844  intestate,  and  the  wife  died  in  1859 ;  it  was 
held  that  the  heir  of  K.  must  pay  the  same  duty  as  B.  would 
have  been  liable  to,  if  living  (q).  It  wiU  be  observed  that  the 
words  **  not  conferring  a  new  succession  "  are  not  inserted  in  the 
first  branch,  and  it  is  apprehended  that  if  B.  in  the  above  case 
had  died  after  the  Act  came  into  operation,  the  devolution  to  his 
heir  would  have  been  a  new  succession,  and  duty  at  1  per  cent, 
only  payable, 

14.  That  where  a  succession  is  aliened  and  falk  into  posses- 
sion after  the  death  of  the  alienor,  duty  under  section  15  is 
at  same  rate  as  if  alienor  had  survived  the  falling  into  pos- 
session (r). 

15.  That  where  part  of  a  child's  share  is  advanced  to  him  in 
the  lifetime  of  his  parents  under  the  ordinary  power  of  advance- 
ment in  a  marriage  settlement,  duty  will  be  payable  on  the 
death  of  the  parents  under  the  last  branch  of  section  15  (s). 

16.  That  where  the  original  reversioner  under  a  settlement  of 
personalty  has  died  before  the  Act,  having  by  will  bequeathed 
the  reversion,  and  such  reversion  falls  into  possession  after  the 


Attorney-General  v.  Baker,  4  H.  & 
N.  19. 

(o)  Lord  Braybrooke  V.  Attorney- 
General,  uH  suprd;  Commissioners 
of  Liland  Bevenue  v.  Harrison, 
L.  B.  7  H.  L.  1 ;  Le  Marohaiit  v. 
Commissioners  of  Inland  Bevenue, 
L.  B.  10  Exch.  292. 

( «)  Attorney-General  v,  Cedl, 
L.  B.  5  Ezoh.  263. 


(j)  Attomey-GFeneralv.Bushton, 
33 X.  J.  Ex.  184,  But  see  Attorney- 
General  t;.  littledale,  L.  B.  5  Ex. 
276  ;  S.  C,  ih,  b  H.  L.  290. 

(r)  Solicitor-Oheneral  v.  Law  Be- 
versionary  Interest  Society,  L.  B. 
8  Ex.  234. 

(«)  -&a?i)arfcSitwell,W.N.  1888, 
p.  360. 
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Act,  legacy  duty  under  the  will  of  the  reyereioiier  is  payable,  but 
no  suocesfiion  duty  (t). 

17.  That  if  A.,  tenant  for  life,  and  B.,  tenant  in  remainder,  After  aiiena- 

•   ••  •ii_i»«ij^/^  1  li^i*       tiou  by  tenant 

]om  m  conveying  the  fee  simple  to  C.  as  purchaser,  and  0.  dies  for  life  and  in 
before  A.,  having  devised  to  D.  in  fee,  D.  pays  duty  on  his  sue-  J^^^'dies 
cession  from  0.,  but  is  not  liable  to  further  duty  on  the  death  and  trustee  or 

'  •'  devisee  pays 

of  A.  («).  duty,  no 

18.  That  sect.  18  exempting  persons  who  have  paid  legacy  p^aUe  on^ 
duty  from  the  payment  of  succession  duty  in  respect  of  the  same  buS^^°* 
acquisition  of  the  same  property  applies  only  where  the  same  Construction 

•         ii    T  1  J •  j_T       •  of  sect.  18 

person  is  called  on  to  pay  twice  over ;  consequently,  in  a  case  exempting 
where  personal  property  was  given  by  a  teetator  who  died  in  gT^f" 
1816  to  A.  for  life  with  remainder  as  she  should  appoint,  and  A.  ]^«^^  <*H*y 

*  *^         '  from  paying 

paid  legacy  duty  on  the  absolute  interest,  and  afterwards  ap-  suooession 
pointed  to  her  nieces,  it  was  held  on  the  death  of  A.  that  the  the  same 
nieces  must  pay  succession  duty  as  on  a  succession  derived  from  ^^^ll^^prot 
the  testator,  notwithstanding  the  payment  of  the  legacy  duty  P«^y-" 
by  A.  (a?). 

19.  That  the  competency  to  dispose  by  will  referred  to  in  the  Construction 
21st  section  relates  to  the  quantity  of  interest,  and  not  to  the  ^  to  a)m?^°^ 
personal  capacity  of  the  individual,  and  consequently  the  drcum-  J^^  ^ 
stance  that  the  person  becoming  entitled  to  the  succession  and 

dying  before  all  the  instalments  of  duty  are  payable,  was  insane 
or  a,  feme  covert^  does  not  exempt  the  estate  of  such  person  from 
the  remaining  instalments  (y).  And  a  tenant  in  tail  who  disen- 
tails, and  thus  acquires  the  fee,  and  afterwards  dies  before  all 
the  instalments  have  become  payable,  is  not  wilMn  the  exemp- 
tion («). 

20.  That  the  term  ^*  necessary  outgoings ''  in  section  22  does  Construction 
not  include  the  property-tax,  nor  the  cost  of  collecting  rent  Mto'*^n«Ms^^ 
during  the  absence  of  the  owner  abroad,  nor  the  expenses  of  ^^  **'**" 
management  incurred  by  trustees  under  a  power  of  management 
conferred  on  them  by  the  will  (a). 

(i)  Attorney-General   v.  Little-  (y)  Attorney-General  v, Hallett» 

dale,  L.  B.  5H.  L.  290;  Be  Chap-  2  H.  &  N.  368. 

man's  Trusts,  2  H.  &  M.  447.  (z)  Attorney-General    v.    Lord 

(n)  lie  Cooper  and  Allen's  Con-  Lilford,  34  L.  J.  Ex.  44 ;  L.  B.  2 

tract,  4  Oh.  D.  802.  H.  of  L.  63. 

(x)  Attorney-General  v.  Mitchell,  (a)  In  re  Elwes,  3  H.  &  N.  719 ; 

6  Q.  B.  D.  548.  S.  G.,  28  L.  J.  Ex.  46;  Re  Earl 

Cowley,  L.  B.  1  Ex.  288. 
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Gonstmotiozi 
of  34th  section 
u  to  allowance 
for  incum- 
brances. 


Gonstniction 
of  term 
«  annual 
value"  in 
26th  section. 


On  sale  of 
settled  land, 
dut^is 
shifted  to 
purchase- 
money. 


Certificate  of 
Inland 

Bevenue  Office 
condusiYe. 


21.  That  mortgages  made  by  a  tenant  for  life  and  remainder- 
man under  a  joint  power  of  appointment  reeerred  to  them  are 
inoumbranoes  created  by  the  remainderman  within  the  meaning 
of  the  34th  eeotion,  and  consequently  that  the  latter  is  not  en- 
titled to  any  deduction  in  respect  of  them  (b). 

22.  That  the  term  ^'annual  value"  in  the  26th  section  means 
present  actual  annual  value,  and  that  such  value,  and  not  pos- 
sible or  prospective  annual  value,  is  the  basis  on  which  succes- 
sion duty  is  to  be  calculated.  Consequently,  where  at  the  time 
when  the  succession  accrued  land  was  stated  to  be  incapable  of 
being  sold  or  let  profitably  as  building  land,  or  of  being  used 
productively  for  agricultural  or  other  purposes,  and  the  Crown 
admitted  such  statement  to  be  true,  it  was  held  by  the  House  of 
Lords  that  no  duty  was  payable,  although  the  land  was  a  few 
years  afterwards  sold  at  a  high  price  as  building  land.  It  was 
intimated,  however,  by  some  of  the  law  lords  in  giving  judg- 
ment, that,  but  for  the  admission  by  the  Crown  the  property 
would  probably  have  been  held  to  have  a  present  annual  value 
at  the  time  when  the  succession  accrued;  for  that,  if  it  was 
saleable  at  all,  the  annual  value  might  have  been  treated  at  3 
per  cent,  on  the  purchase-money,  or  such  an  annuiiy  as  might 
have  been  purchased  with  the  amount  for  which  the  land  would 
sell  (c). 

23.  That  if  land  is  sold  under  a  power  of  sale  in  a  settle- 
ment (tf),  or  under  the  provisions  of  the  Settled  Estates  Act, 
1877  {e)y  the  purchaser  takes  it  free  from  succession  duty,  which 
is  shifted  by  the  operation  of  sect.  42  to  the  purchase-money  or 
its  investments. 

24.  That  a  certificate  from  the  Inland  Bevenue  Office  that 
the  duty  has  been  paid,  discharges  the  land,  and  the  purchaser 
can  require  no  further  evidence  on  the  subject  (/). 


(6)  Be  Peyton,  7  H.  &  N.  265 ; 
Atcomey-Gheneral  v.  Lorton»  11  Ir. 
Com.  Law  Bep.  429. 

(c)  Attomey-Gheneral  v.  Earl  of 
Sehon,  34  L.  J.  Ex.  98. 


(d)  Dugdale  v.  Meadows,  6  Oh. 
601. 

(e)  In  re  Warner's  Settled  Estates, 
17  C.  D.  711. 

(/)  Earl  Howe  v.  Earl  of  Lich- 
field, L.  B.  2  Ch.  155. 
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No.  I. 


WILL  gitnng  eterything  to  Wife  or  Husband  {a),  of  am.  to 


WIFE  OB 
BX7SBAND. 


THIS  IS  THE  LAST  WILL  of  me,  A.  B.,  of,  &0.  I  give  all 
my  property  to  my  dear  wife  [or  to  my  dear  husband]  0.  B., 
and  appoint  her  [or  him]  the  sole  executrix  \pr  executor]  of  this 
my  will.    In  witness  whereof  I  have  set  my  hand  to  this  my 

will  the day  of ,  18 — . 

{Signature  of  testator.) 

Signed  by  the  above  named  A.  B.,  as  his  [or  her] 
last  will  in  the  presence  of  us,  both  being  present 
at  the  same  time,  who  in  his  [or  her]  presence  and 
in  the  presence  of  each  other  have  hereunto  sub- 
scribed our  names  as  witnesses. 
{Names  and  addresses  of  mtnesses.) 

(a)  A  married  woman  can  by  will  dispose  of  all  property,  whether  real  Form  of  will 
or  personal,  belonging  to  her  for  her  separate  use  at  the  time  of  her  death,  of  a  married 
whether  her  separate  ownership  arises  under  the  Married  Women's  Pro-  "woman, 
perty  Act  or  otherwise ;  and  a  will  made  by  her  in  general  terms  will 
operate  as  an  exercise  of  all  general  powers  of  appointment  hj  will, 
whether  created  at  the  date  of  the  wul  or  afterwards.    The  will  of  a 
married  woman  will  in  future  be  in  the  same  form  as  the  will  of  a  man, 
and  any  of  the  following  precedents  may  be  used  for  a  married  woman 
tnutatis  mtdandia. 

It  will  be  borne  in  mind,  however,  that  according  to  a  recent  decision, 
a  will  made  by  a  married  woman  since  1882  will  not  pass  property 
acquired  by  her  after  the  determination  of  the  coverture.  lU  Price, 
28  0.  D.  709. 
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No.  n. 


OFBEALAND 
PEBSONAIi 

E9TATBUFON 
TBUm  FOB 
WIFBAND 
OaZLDBBN. 


Appointment 
oi  ezecuton. 
trustees,  ana 

Siardians. 
if  t  of  plate, 
&c.,  to  wife, 
and  a  legacy. 


Ck)nyenience  of 
making  the 
same  persons 
executors  and 
trustees. 


Statutory 
powers  £o 
father  and 
mother  to 
appoint 
guardians. 


WILL  of  Eeal  (a)  and  Personal  Estate  ;  Bequest  of 
Plate,  Furniture,  &o.,  and  a  Legacy  to  Wife. 
Bequests  of  other  Legacies  ;  Devise  a)ul  Bequest 
of  residue  to  Trustees  upon  trust  for  Sale  aiid 
Conversion  ;  Trusts  of  moneys  to  pay  Funeral  atid 
Testamentary  expenses  and  Debts,  and  to  Invest 
residue  and  to  vary  securities.  Trusts  of  Besidue  to 
pay  the  income  to  Wife  for  Itfey  and  after  her  death  for 
Testator's  Children  ;  Proviso  that  issue  of  deceased 
children  shall  take  t/ieir  Parent's  Share  ;  Power  to 
postpone  sale  and  conversion, 

I,  A.  B.,  of,  &c.,  HEREBY  REVOKE  all  fonuer  wills  and  testa- 
mentary dispositions  made  by,  me,  and  declare  this  to  be  my  last 
will  and  testament.  I  appoint  C.  D.,  of,  &o.,  E.  F.,  of,  &o.,  and 
G.  H.,  of,  &o.  (hereinafter  called  ''  my  trustees "),  to  be  the 
executors  and  trustees  of  this  my  will  (b) :  And  I  appoint  my  dear 

wife during  her  life,  and  after  her  death  my  trustees,  to  be  the 

guardian  and  guardians  of  my  infant  children  (c).   I  give  all  my 

(a)  Even  if  the  testator  has  no  real  estate  at  the  time  of  making  his  will, 
it  IS  desirable  to  extend  the  devise  to  real  estate,  because  it  is  possible  that 
he  may  acquire  some  before  his  death. 

{b)  it  is  generally  desirable  to  appoint  the  same  persons  to  be  executors 
and  trustees.  If  different  persons  are  appointed,  it  is  the  duty  of  the 
executors  to  get  in  the  personal  estate  and  apply  it  in  due  coarse  of  ad- 
ministration, and  when  cdl  the  debts  and  legacies  are  paid  to  hand  oyer  the 
residue  to  the  trustees,  whose  functions  then  commence.  If  the  personalty 
is  insufficient  for  payment  of  debts  and  legacies,  the  trustees,  and  not  ttiQ 
executors,  would  naye  to  raise  the  deficiency  out  of  the  real  estate.  This 
separation  of  functions  is  manifestly  inoonyenient. 

(c)  A  father  is  empowered  to  appoint  a  guardian  for  his  infant  children 
by  deed  or  will  by  the  stat.  12  Oar.  2,  c.  24,  s.  8. 

Bj  the  Guardianship  of  Infants  Act,  1886  (49  &  50  Yict.  c.  27),  it  is 
provided  that  on  the  death  of  the  father  of  an  infant,  the  mother,  if 
Buryiying,  shall  be  the  guardian,  either  alone  or  jointly  with  any  guardian 
appointed  by  the  father,  and  the  mother  may  by  deed  or  will  appoint  a 
guardian  or  guardians  after  the  death  of  herself  and  the  father;  and 
where  guardians  are  appointed  by  both  parents,  ihey  are  to  act  jointly. 
A  momer  may  also  provisionally  appoint  a  person  to  act  as  ^U£urdian 
jointly  with  the  father,  and  in  that  case  the  Court,  if  it  considers  the 
father  unfit  to  act  alone,  may  confirm  the  appointment. 
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plate,  linen,  ohinay  glaes,  books,  piotnres,  prints,  wines,  liquors,  ofbsalakd 
lumiture,  and  other  household  effects,  and  all  my  carriages  and   ebiaxb  ttfon 

horses  to  my  said  wife absolutely,  and  I  also  giye  to  her     ^S? ^ 

the  sum  of  £ ,  to  be  paid  within  one  calendar  month  after     cBiLDwax, 

my  decease.     I  give,  &c.   {other  legacies)  (e) :   I  devise  and  ^^^  legacies. 

BEQUEATH  all  my  real  and  personal  estate  not  hereby  otherwise  bequest  of 

disposed  of,  unto  my  trustees :  Upon  trust  that  my  trustees  J^^^rwiuJ*^ 

shall  sell,  call  in,  and  convert  into  money  the  same  or  such  part  ^Jj^J^  ^ 

thereof  as  shall  not  consist  of  money,  and  shall  with  and  out  trust  to'seu, 

of  the  moneys  produced  by  such  sale,  calling  in,  and  conversion,  and  invest 

and  with  and  out  of  my  ready  money,  pay  my  funeral  and  ^^ 

testamentary  expenses  and  debts,  and  the  legacies  bequeathed 

by  this  my  will  or  any  codicil  hereto,  but  so  that  the  proceeds  of 

real  estate  shall  not  be  applied  in  payment  of  legacies,  unless 

the  other  moneys  applicable  thereto  under  this  trust  shall  be 

insufficient  for  payment  thereof  (./),  and  shall  with  the  consent 

in  writing  of  my  said  wife  during  her  life,  and  after  her  decease 

at  the  discretion  of  my  trustees,  invest  the  residue  of  the  said 

moneys,  with  power  for  my  trustees  from  time  to  time  with  such 

consent  or  at  such  discretion  as  aforesaid  to  vary  such  invest^ 

ments,  And  shall  stand  possessed  of  the  said  residuary  trust 

moneys,  and  the  investments  for  the  time  being  representing 

the  same   (hereinafter  caUed  the  residuary  trust  funds),  In  ^o^gj^ 

TRUST  (^)  to  pay  the  income  thereof  to  my  said  wife  during  her  life,  and  after 

life,  and  after  her  decease.  In  trust  (g)  for  all  my  children  who  c^d^n 

being  sons  [have  attained  or  (A)]  shall  attain  the  age  of  twenty-  ®^^**^y- 

one  years,  or  being  daughters  [have  attained  or  (A)]  shall  attain 

that  age,  or  [shall]  marry  under  that  age,  in  equal  shares,  and 

if  there  shall  be  only  one  such  child,  the  whole  to  be  in  trust 

for  that  one  child :   [Provided  always  that  if  any  child  of  ^^*^* 

,      ,  ,       ,  .  ,  ,  snare  of  cmld 

mine  shall  die  in  my  lifetime  leaving  a  child  or  children  who  dying  before 

1    11  •  J  T_   •  1.   11      X J.  •      XI.  testator  shall 

shall  survive  me,  and  bemg  a  son  or  sons  shall  attain  the  age  go  to  his  or  her 
of  twenty-one  years,  or  being  a  daughter  or  daughters  shall 
attain  that  age  or  marry  under  that  age,  then  and  in  every  such 


got< 
children. 


(e)  Eor  forms  of  legacies,  see  Precedent  No.  HI. 

(/]  Under  the  Customs  and  Inland  Eevenue  Act,  1888,  s.  21,  a  legacy 
pa3raDle  out  of  real  estate  is  subject  to  a  higher  duty  than  one  payahlo 


out  of  personal  estate. 

(g)  For  variations  of  the  trusts  of  the  residue,  see  Precedent  No.  IV. 

( A^  If  all  the  children  are  under  twenty-one  at  the  date  of  the  will,  the 
words "  have  attained  or"  niay  be  omitted. 
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oFBSALAin)    case  the  last-mentioned  ohild  or  children  shall  take  (and  if 

ESTATE  UPON  uiorc  than  one,  equally  between  them)  the  share  which  his,  her, 
^iB  anS  or  their  parent  would  have  taken  of  and  in  the  residuaiy  tnist 
CBJLDVJSN.     fundg  if  g^ch  parent  had  survived  me  and  attained  the  age  of 

Adyancoment  twenty-one  years]  (t).  And  I  also  declarb  that  my  trus- 
tees (k)  may,  with  the  consent  in  writing  of  my  said  wife 
during  her  life,  and  after  her  decease  at  their  own  discre- 
tion, raise  any  part  or  parts  not  exceeding  together  one 
moiety  of  the  expectant  share  of  any  child  [or  grandchild] 
of  mine  under  this  my  will,  and  apply  the  same  for  his  or 
her  advancement,  preferment,  or  benefit,  as  my  trustees  shall 

Power  to  port-  think  fit :  And  I  also  declare  that  my  trustees  may  postpone 

pone  sale  and  ,  *^  i 

convenion.  the  Sale  and  conversion  of  any  part  of  my  real  and  personal 
estate  for  so  long  as  they  shall  think  fit  (/),  and  that  the  rents, 
profits,  and  income  to  accrue  from  and  after  my  decease  of 
and  from  such  part  of  my  estate  as  shall  for  the  time  being 
remain  unsold  and  unconverted  shall  after  payment  thereout 
of  all  incidental  expenses  and  outgoings  be  paid  and  applied 
to  the  person  or  persons  and  in  the  manner  to  whom  and  in 
which  the  income  of  the  proceeds  of  such  sale  and  conversion 
would  for  the  time  being  be  payable  or  applicable  under  this 
my  will  if  such  sale  and  conversion  had  been  actually  made. 

teu^esto       '^^^  ^  ^^^   DECLARE  that  as  regards  any  real  or  leasehold 

retdo^l^M^  (0  It  seems  desirable,  as  a  general  rule,  to  provide  for  the  case  of  a  child 
hold  property,  ef  tne  testator  dying  in  his  lifetime  leaving  issue,  as  otherwise  if  such 
event  should  happen,  it  would  be  necessary  for  the  testator  to  make  a 
codicil,  the  case  not  being  within  sect.  33  of  the  Wills  Act.  See  Brown  v. 
Hammond,  John.  210.  Sut  if  the  relative  ages  of  the  testator  and  his 
children  are  such  that  it  is  improbable  that  any  child  dying  before  the 
testator  will  leave  issue,  or  the  provision  is  otherwise  not  desired,  the  words 
in  brackets  may  be  omitted. 

(k)  A  maintenance  clause  is  unnecessary.    See  Conveyancing  Act,  1881, 
s.  43. 

{I)  In  cases  where  the  nature  of  the  testator's  property  renders  it 
advisable,  the  following  words  may  be  added : — 

"  Notvdthstanding  that  the  property  the  sale  or  conversion 
whereof  shall  be  so  postponed,  may  be  of  leasehold  tenure,  or 
may  be  otherwise  of  a  perishable  or  wearing-out  nature,  and  if 
any  part  of  my  estate  shall  be  of  a  reversionary  nature,  the 
same  shall  not  be  sold  or  converted  into  money  until  it  falls  into 
possession,  unless  my  trustees  shall  think  it  probable  that  a  loss 
will  arise  to  my  estate  by  postponing  the  sale  and  conversion 
thereof,  and  I  declare  that  the  rents,  &c."  {as  above). 
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propert J  remaining  imsoldy  my  trufitees  shall  be  at  liberty  to  let   of  beal  axu 
or  demifie  the  same  either  from  year  to  year,  or  for  any  tenn  of   estate  xtfon 
years,  at  such  rent  and  subject  to  such  covenants  and  conditions     '^^^ 
as  they  shall  think  fit,  to  accept  surrenders  of  leases  and  tenancies,     csujiVEN. 
to  out  timber,  to  expend  money  in  repairs  (m)  and  improvements, 
and  generally  to  manage  the  property  according  to  their  absolute 
discretion :  And  I  also  declare  that  the  proceeds  of  any  timber 
sold  by  my  trustees  shall  be  considered  as  income,  and  that  any 
money  required  for  repairs  or  improvements  may  be  raised  either 
out  of  income  or  out  of  the  capital  of  my  estate  as  my  trustees 
shall,  under  the  circumstances,  think  fair  and  equitable :  [And  I  j^vertment 
ALSO  DECLARE  that  all  moucys  liable  to  be  invested  under  this  my 
will  may  be  invested  (n)  on  Government  securities,  or  any  other 
stocks,  funds,  or  securities  authorized  by  law  for  trust  funds,  or  in 
the  purchase  of  inscribed  stock  of  any  British  colony,  or  on  mort- 
gage of  any  leasehold  houses  or  land  in  England  or  Wales  held  for 
any  term  having  60  years  to  run  at  the  time  of  the  investment] : 
And  I  ALSO  declare  (o)  that  the  power  of  appointins:  new  trustees  Provia^  aa  to 
conferred  by  statute  shall  for  the  purposes  of  this  my  will  be  new  trusteee. 
vested  in  my  said  wife  during  her  life.     And  I  also  de-  Power  to 
CLARE  {p)  that  the  executors  and  trustees  for  the  time  being  of  trosteee  to 

employ  soli- 
(m)  A  tenant  for  life  cannot  be  compelled  to  keep  the  property  in  repair  dtor,  &c.,  and 
(Powys  V.  Blagrave,  Slay,  495),  and  it  is,  therefore,  desuraole  to  confer  a  for  teustee,  if 
power  of  expending  money  in  repairs  and  improvements  on  the  trustees.  "^^^  ^ 
In  the  absence  of  such  a  power,  it  would  be  the  duty  of  the  trustees,  if  the  '"""'S®' 
property  is  out  of  repair,  to  apply  to  the  Court  for  directions ;  and  in  that 
case  the  Court  would  apportion  the  costs  between  capital  and  income  in 
a  mode  equitable  to  tenant  for  life  and  remainderman,  and  would  not 
throw  the  whole  burden  on  the  former.    In  re  Hotchkys,  32  C.  D.  408. 
(»)  See  p.  271,  n.  (p),  aujprd. 

If  the  testator  holas  railway  or  other  shares  not  fully  paid  up,  the 
following  power  will  be  found  useful : — 

And  I  DECLARE  that  it  shall  be  lawful  for  my  trustees  to  pay  Power  to  ^y 
out  of  my  estate  any  call  or  calls  upon  any  shares  which  I  may  way  or  other 
at  the  time  of  my  decease  hold  in  any  railway  or  other  company,  ^^^'oT^  ^ 
and  also  to  accept  or  refuse  any  new  shares  or  stock  in  any  such  JJ^qJ^***" 
railway  or  other  company  which  may  be  allotted  to  them  in  shares, 
respect  of  any  shares  or  stock  therein  for  the  time  being,  and  to 
pay  out  of  my  estate  any  call  or  calls  to  become  due  in  respect 
of  any  new  shares  or  stock  which  may  be  accepted  by  them. 

(fi)  It  is  considered  that  the  statutory  power  may  safely  be  relied  on ; 
but  if  it  is  preferred  to  insert  in  the  will  an  express  power,  a  form  of  such 
a  power  will  be  fotind  in  a- subsequent  precedent,  p,  573. 

(i>)  Seep.  272. 
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OFBEALAKD 
FEBSONAIi 

ESTATE  UPON 
TBT7BT  FOB 
VIFB  AND 
GHILDBElf. 


DeviBeof 
copyhold, 
trust,  and 
mortgage 
estate. 


thiB  my  -will  may,  instead  of  acting  personally,  employ  and  pay 
a  solicitor  or  other  person  to  transact  any  business  or  do  any  act 
required  to  be  done  in  connection  with  the  administration  of  my 
estate  or  the  trusts  hereby  declared,  including  the  receipt  and 
payment  of  money,  and  that  any  executor  or  trustee,  being  a 
solicitor,  or  other  person  engaged  in  any  profession  or  business, 
may  be  so  employed,  and  shall  be  entitled  to  charge  and  be  paid 
all  professional  or  other  charges  for  any  business  or  act  done  by 
him  or  his  firm  in  connection  with  the  trust,  including  any  act 
which  an  executor  or  trustee,  not  being  a  solicitor  or  other  person 
engaged  as  aforesaid,  could  have  done  personally. 

[I  DEVISE  (a)  all  copyhold  property  (if  any)  vested  in  me  as 
a  trustee  or  mortgagee  to  the  use  of  such  person  or  persons  as 
my  trustees  shall,  within  twenty-one  years  after  my  decease,  by 
deed  appoint ;  and  in  default  of  and  until  such  appointment  I 
13EV1SE  the  same  unto  my  trustees,  subject  to  the  trusts  and 
equities  affecting  the  same  respectively,  and  so  that  the  money 
secured  on  any  mortgage  shall  be  deemed  part  of  my  personal 
estate.] 

In  witness,  &c. 


LsOAdES. 


Plate,  &c.  to 
wife  abso- 
lutely. 


Trmkets  and 
consumable 
stores  to  wife. 


Gift  to  wife  of 
articles  to  be 
selected  by 
her. 


No.  in. 

BEQUESTS  of  specific  and  pecuniary  Legacies  mid 
Annuities. 

Specific  Legacies. 

1.  I  GIVE  all  my  plate,  jewek,  trinkets,  linen,  china,  glass, 
books,  pictures,  prints,  wines,  liquors,  furniture,  and  other 
household  effects,  unto  my  wife  absolutely. 

2.  I  GIVE  and  confirm  to  my  dear  wife  all  the  jewels,  trinkets, 
and  personal  ornaments,  worn  or  used  by  her  in  my  lifetime, 
and  I  also  give  to  her  all  my  wines,  liquors,  and  other  consum- 
able stores. 

3.  I  AUTHORIZE  my  wife  to  select  out  of  my  plate,  linen, 
china,  glass,  books,  pictures,  prints,  furniture,  and  other  house- 
hold effects,  such  articles  as  she  may  desire  to  have,  and  I  give 
the  articles  to  be  so  selected  by  her  unto  my  said  wife  absolutely. 

(a)  This  will  be  inserted  if  the  testator  is  tenant  on  the  court  rolls  of 
any  copyhold  property  as  a  trustee  or  mortgagee.  See  50  &  51  Yict^ 
c.  73,  s.  45. 
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4.  I  GIVE  my  plate  and  plated  articles,  books,  pictures  and     Lboagies. 


prints,  unto  my  trustees.  In  trust  to  permit  my  wife, ,  to  piate,  &o.  to 

use  and  enjoy  the  same  during  her  life,  and  after  her  death.  In  ^  to^!^!' 

TRUST  for  my  son, ,  absolutely :  And  I  direct  my  trustees  inventeiy  to 

to  make  an  inventory  of  the  articles  included  in  the  foregoing  ^  °^®' 
bequest,  one  copy  whereof  shall  be  signed  by  my  trustees,  and 
delivered  to  my  said  wife,  and  another  copy  shall  be  signed  by 
my  said  wife,  and  retained  by  my  trustees:  And  I  declare 
that  my  trustees  shall  not  be  bound  to  see  to  the  preservation  of 
the  said  articles,  nor  be  answerable  for  any  loss  or  injury  which 
may  happen  thereto  during  the  life  of  my  said  wife. 

6.  I  GIVE  my  leasehold  dwelling-house,  being  No. ,  &c.  Bequest  of 

{describing  it),  and  all  my  furniture  and  household  effects  being  house  and 
in  or  about  or  appropriated  or  belonging  to  the  said  dwelling-  SSISbwafo^ 
house,  other  than  and  not  being  plate  or  plated  articles,  books,  ^®  ^^^ 
pictures,  or  prints,  unto  my  trustees.  In  trust  for  my  said  wife  she  pa™g ' 
during  her  life  if  she  shall  so  long  continue  my  widow,  she  '^ '   °** 
paying  the  ground  rent,  and  all  rates,  taxes,  and  outgoings 
payable  in  respect  of  the  said  dwelUng-house,  and  observing  and 
performing  the  covenants  contained  in  the  lease  under  which  the 
scune  is  or  at  my  decease  shall  be  held  (b).    And  I  declare  andafterwaids 
that  from  and  after  the  decease  or  second  marriage  of  my  said  TCeidue'T 
wife  (which  shall  first  happen),  the  said  dwelling-house,  furni- 
ture, and  household  effects,  shall  fall  into  and  form  part  of  my 
residuary  estate :  And  I  direct  that  my  trustees  shall,  as  soon  Trustees  to 
as  conveniently  can  be  after  my  decease,  cause  an  inventory  to  S^tory. 
be  made  of  the  furniture  and  other  household  effects  herein- 
before bequeathed  for  the  benefit  of  my  said  wife  during  her 
widowhood,  and  that  one  copy  of  such  inventory  be  signed 
by  my  trustees,  and  delivered  to  my  said  wife,  and  that  another 
copy  thereof  be  signed  by  my  said  wife,  and  retained  by  my 
trustees:  And  I  declare  that  after  the  delivery  to  my  said  Trustees  not  to 
wife  of  the  said  furniture  and  effects,  my  trustees  shall  not  seeto^re^^ 
be  obliged  to  see  to  the  preservation  of  the  same  or  any  of  XSSs^^* 
them,  nor  be  answerable  for  any  loss  or  injury  thereof  which 
may  happen  during  the  widowhood  of  my  said  wife:  And  Trustees  not  to 
I  ALSO  DECLARE  that  my  trustees  shall  not  be  bound  to  see  that  g^  ^uot^e 
my  said  wife  duly  pays  the  rent  and  observes  and  performs  the  P*y^  rent,&c 

{h)  In  the  absence  of  these  words,  the  tenant  for  life  would  not  be 
bound  to  keep  the  property  in  repair,  so  as  to  prevent  a  forfeiture  under 
the  covenants.    Be  Courtier,  34  0.  D.  136. 
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LsOAdSB. 


Power  for 
trustees  with 
consent  of 
wife  to  sell 
houiie,  fur- 
niture, &c. 


Jewels,  &c.,  to 
daughters  to 
be  distributed 
amon^f  them 
1^  trustees. 


covenants  and  conditions  leserved  by  and  contained  in  the  leajse 
of  my  said  dwelling-house,  nor  shall  they  be  liable  for  or  in 
respect  of  any  forfeiture  or  loss  which  may  arise  by  reason  or  in 
consequence  of  the  non-payment  by  my  said  wife  of  the  said 
rent,  or  the  breach  by  her  of  any  of  the  said  covenants  and 
conditions :  And  I  also  declabb  that  it  shall  be  lawful  for  my 
trustees  at  any  time  or  times  dimng  the  widowhood  of  my  said 
wife  with  her  conaent  in  writing,  to  sell  the  said  dwelling-house 
and  also  the  said  furniture  and  other  household  effects  bequeathed 
therewith,  or  any  of  them,  or  any  part  thereof  respectively,  and 
in  such  case  the  moneys  to  arise  from  such  sale  shall  sink  into 
and  form  part  of  my  residuary  personal  estate. 

6.  I  QiTE  all  my  jewels,  trinkets,  plate,  linen,  china,  glass, 
books,  pictures,  prints,  furniture,  and  household  efieots,  unto 
my  daughters  {naming  them)^  or  such  of  them  as  shall  survive 
me  to  be  fairly  and  equaUy  distributed  among  them  in  such 
manner  as  they  shall  agree  upon,  or  in  ca^e  they  are  unable  to 
agree,  then  as  shall  be  settled  by  my  trustees,  whose  decision 
shall  be  final. 


Pecuniary 
legacies. 


General  Legacies. 

7.  I  GIVE  the  following  legacies  (namely)  To 

-,  To  the  sum  of  £ ,  &c.,  &c.    And  I  declare 


the  sum  of 


Legacy  with 
substitution  of 


that  all  the  said  legacies  shall  be  free  from  legacy  duty.  [And  I 
ALSO  declare  (b)  that  all  legacies  given  to  married  women  shall 
be  for  their  respective  separate  use.] 

8.  I  GIVE  the  sum  of  £ to  0.  D.,  and  if  he  shall  die  in 

Iwue^iTiegatee  my  lifetime  leaving  issue,  I  give  the  said  sum  of  £ to  my 

testator?^  trustees  In  trust  for  such  child  or  children  of  the  said  C.  D., 
as  being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  shall  attain  that  age  or 
marry,  and  if  more  than  one  in  equal  shares :  And  I  declare 
that  the  income  of  the  presumptive  share  of  any  infant  under 
this  trust  shall  be  applicable  for  his  or  her  maintenance  under 
the  statutory  provision  in  that  behalf,  and  that  if  no  child  of 


Reason  why  a 
legacj  to  a 
mamed 
woman  should 
be  given  to 
her  for  her 
separate  use. 


{h)  It  seems  desirable  to  insert  this  declaration,  haying  regard  to 
sect.  19  of  the  Married  Women's  Property  Act,  1882.  If  it  is  omitted,  the 
legacy  would  be  considered  as  not  jgiven  to  her  for  her  separate  use  for  the 
purpose  of  any  covenant  or  provision  relating  to  her  after-acquired  pro- 
perty contained  in  her  marriage  settlement  f  see  In  re  Whitaker,  34  G.  D. 
227),  which  would  probably  be  contrary  to  uie  testator's  wish. 
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the  said  G.  D.  shall  live  to  attain  a  vested  interest  in  the  said     LsaAoiEs. 
legaojy  the  same  shall  fall  into  my  residuary  estate. 

9. 1  GIVE  to {names)  the  sum  of  £ each  free  from  legacy  Several 

duty.  And  I  declare  that  if  any  of  the  said  legatees  shall  die  ri^klTs^- 
in  my  lifetime  leaving  issue,  then  and  in  every  such  case  I  give  ^aS^e?^ 
the  legacy  which  the  person  so  dying  would  have  taken  if  he 
or  she  had  survived  me  unto  my  trustees,  In  trust  for  his  or 
her  child  or  children,  who  being  a  son  or  sons  shall,  &c.  {as  in 
No.  8).  And  if  no  child  of  the  legatee  so  dying  as  aforesaid 
shall  live  to  attain  a  vested  interest  in  the  said  legacy  the  same 
shall  fall  into  my  residuary  estate. 

10.  I  GIVE  the  sum  of  £ unto  my  trustees  upon  trust  that  Legacy  to 

they  shall  invest  the  same,  with  liberty  from  time  to  time  to  ^^l^f of*a 
vary  the  investments  thereof,  and  shall  stand  possessed  of  the  daughter  for 

said  legacy  of  £ ,  and  the  investments  thereof.  Upon  the  warda  for  her 

trusts  following  (that  is  to  say),  In  trust  to  pay  the  income  iaguejw"* 
thereof  to  my  daughter,  Q-.  H.,  of,  &c.  (the  widow  of,  &c.),  during  *^*'y^- 

her  life :  And  after  her  decease  In  trust  for {names)  ^ 

the  five  children  of  the  said  G-.  H.  or  such  of  them  as  shall 
survive  me  (c),  and  such  child  or  children  (if  any)  of  any  one 
or  more  of  them  the  said  {five  children)  who  may  die  in  my 
lifetime,  as  being  a  son  or  sons  shall  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters  shall  attain  that  age 
or  marry,  the  objects  of  this  trust  to  take  in  equal  shares,  except 
that  the  children  of  any  deceased  child  of  the  said  Q-.  H.  shall 
take  between  them  the  share  only  which  their  parent  would  have 
taken  if  he  or  she  had  survived  me. 

11.  I  GIVE  the  sum  of  £ to  my  trustees,  In  trust  that  my  Legacy  to 

trustees  shall  invest  the  same,  with  power  from  time  to  time  to  ^i^^'to 
vary  the  investments  thereof.  And  shall,  during  the  life  of  my  ^e*lS?^S^ 

brother  O.  P.,  now  residing  at House  under  the  care  of  J^^'^*^® 

Dr. y  Apply  the  income  of  the  said  trust  fund,  or  a  compe^  sdbiect  thereto 

tent  part  thereof,  in  or  for  the  maintenance,  support,  and  benefit  ^due?^^ 

of  the  said  O.  P.,  with  liberty  to  continue  him  in  the  institution 
where  he  now  resides,  or  to  remove  him  from  thence  and  place 
him  under  the  care  of  some  other  person  or  persons  and  gene- 
rally to  arrange  and  provide  for  the  support  and  comfort  of  the 
said  O.  P.  in  such  manner  as  they  shall  in  their  uncontrolled 

(c)  It  is  assumed  that  all  t^e  ohildien  of  G.  H.  have  attained  twenty- 
one. 
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Authority  to 
trustees  to 
make  an 
allowance  not 
exceeding  a 
certain  annual 
amount  to  an 
improvident 
brother, 


with  discre- 
tionary powers 
to  discontinue 
or  suspend 
same. 


Legacies  to 
servants. 


Charitable 
legacies. 


disoretion  think  fit ;  And  subjeot  to  the  foregoing  trust  the  said 

sum  of  £ 9  and  the  trust  fund  representing  the  same,  and 

the  income  thereof  not  required  for  the  purpose  aforesaid,  shall 
sink  into  and  form  part  of  my  residuary  estate. 

12.  I  EMPOWER  my  trustees  during  the  life  of  my  brother  E.  S., 
if  they  shall  in  theix  disoretion  think  proper,  but  not  otiierwise, 
to  make  an  allowance  to  the  said  E.  S.,  or  to  his  wife  (if  any),  of 
such  an  amount,  and  either  by  quarterly,  monthly,  or  other  pay- 
ments, and  generally  in  such  manner  as  my  trustees  shall  think 
fit,  provided  that  the  amount  of  such  allowance  in  any  one  year 

shall  not  exceed  £ ,  and  my  trustees  may  either  pay  the  said 

allowance  into  the  hands  of  the  said  E.  S.,  or  into  the  hands  of 
his  wife,  or  may  apply  the  same  for  his  or  her  benefit  in  such 
manner  as  they  shall  think  fit.  And  I  expressly  declare  that  it 
shall  be  in  the  absolute  discretion  of  my  trustees  whether  they 
will  make  any  such  allowance  or  not,  and  they  may  at  any  time 
discontinue  or  suspend  the  same,  either  wholly  or  partially,  with- 
out assigning  any  reason  for  so  doing,  And  I  also  empow^ 
my  trustees  to  set  apart,  and  appropriate  and  invest  in  their 
names  a  sufficient  part  of  my  estate  to  provide  such  allowance 
as  aforesaid  ;  And  I  declare  that  subject  to  the  said  allowance, 
the  fund  so  set  apart,  and  the  income  thereof  not  required  for 
the  purpose  aforesaid,  shall  sink  into  and  form  part  of  my 
residuary  estate. 

13.  I  GIVE  to  each  of  my  servants  who  shall  be  living  with 
me  at  my  decease,  and  shall  have  been  in  my  service  for  twelve 

calendar  months  at  least,  the  sum  of  £ [or  a  sum  equal 

to  one  year's  wages],  in  addition  to  the  wages  then  due  to  ^^rn 
or  her  (cf). 

14.  I  GIVE  the  following  charitable  legacies,  free  from  legacy 

duty,  namely: — To  the Infirmary  the  sum  of  £ ,  to  the 

Hospital  the  sum  of  £ ,  to  the Society  the  sum  of 

£ {state  other  charitable  legacies) ;  And  I  declare  that  the 

receipt  of  the  respective  treasurers  of  the  aforesaid  institutions 
shall  be  a  sufficient  discharge  for  the  said  legacies  respectively ; 
And  I  DECLARE  that  the  said  charitable  legacies  shall  be  paid 
free  from  legacy  duty,  and  that  the  same  and  the  legacy  duty 


(d)  It  will  be  borne  in  mind  that  the  exemption  from  legacy  duty 
of  legacies  imder  £20  is  now  repealed.    See  44  Yict.  c.  12,  s.  42. 
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thereon  respectively,  shall  be  paid  exolusively  out  of  such  part     Leoaoies. 
of  my  personal  estate  as  may  be  legally  bequeathed  for  oharit- 
able  purposes,  and  in  priority  to  all  other  payments  thereout. 

15.  I  GIVE  the  sum  of  £ (to  be  paid  exolusively  out  of  that  Gift  of  ie» 


part  of  my  personal  estate  which  may  by  law  be  given  for  mbuitlmgan 
charitable  purposes,  and  preferably  to  all  other  payments  there-  ^tebe^given 

out)  unto UnisteeSy  naming  t/ietn).  In  trust  that  if  within  withma 

two  years  after  my  decease  land  shall  be  given  and  legally  con-  period, 
veyed  by  any  benevolent  person  for  the  purpose  hereinafter  men- 
tioned {e)y  then  and  in  such  case  the  said  trustees  shall  expend  a 

competent  part  of  the  said  sum  of  £ in  erecting  upon  the 

land  so  given  an  almshouse  for poor  persons,  being  resi- 
dents in  the  parish  of ,  and  shall  invest  the  remainder  of 

the  said  sum  of  £ in  any  investments  authorized  by  law 

for  charitable  trust  funds,  with  power  to  vary  the  investments 
thereof  from  time  to  time.  And  shall  with  and  out  of  the  income 
arising  from  such  investment  keep  the  said  almshouse  in  proper 
repair,  and  insured  against  fire,  and  shall  apply  the  surplus  of 
the  said  income  in  making  a  weekly  allowance  to  each  of  the 
inmates  of  the  said  almshouse.  {Insert  dtrectiam  as  to  the 
qualifications  of  income,  and  any  rules  and  regulations  which  the 
testator  may  wish  to  impose,)  And  I  declare  that  the  power  of 
appointing  new  trustees  conferred  by  sect.  31  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  apply  to  the  fore- 
going trust. 

16.  I  GIVE  the.  following  annuities  (free  from  legacy  duty),  Gift  of 

namely,  an  annuity  of  £ to during  her  life :  And  an 

annui^  of  £ to and his  wife  and  the  survivor  of 

them  for  their  lives  and  the  life  of  the  survivor  of  them ;  And  I 
DIRECT  that  the  said  several  annuities  shall  be  paid  quarterly, 
the  first  quarterly  payment  to  be  made  at  the  expiration  of  three 
calendar  months  after  my  decease :  And  I  direct  my  trustees  to 
appropriate  and  set  apart  and  invest  such  a  sum  of  money  as 
will  when  invested  produce  by  the  income  thereof  an  annual  sum 
equal  to  the  amount  of  the  annuities  or  annuity  for  the  time 
being  payable  under  this  my  will,  and  to  apply  the  income  or  (if 
necessary)  the  corpus  of  the  fund  so  appropriated  in  payment  of 
the  said  annuities  or  annuity,  which  fund  shall  on  the  dropping 

(e)  See  Sinnett  v,  Herbert,  L.  B.  7  Ch.  232 ;  Chamberlaine  v,  Brockett, 
L.  K.  8  Ch.  206. 
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No.  IV. 

Trusts  of  a  Residue  for  Wife  mid  Issue,  hdng  variations  fob  wipe  and 

of  the  trusts   in  Precedent  No,  IL     (1.)   Whei^e  the 1— 

Wife  takes  a  Life  Interest  with  a  Power  o/*  Ap- 
pointment among  the  Issue  ;  (2.)  uhere  the  Wife 
takes  an  interest  during  Widowhood  only^  and  a  Power 
o/* Appointment  among  the  Issue  ;  (3.)  where  tJie  Wife 
takes  an  interest  during  Widowhood  in  a  Moiety  only^ 
and  if  she  Marries  again  an  Annuity  during  tlie  rest 
of  her  life;  (4.)  where  the  Eesidue  ts  Divided  awow^ 
the  Children  and  the  Issue  of  Deceased  Children 
per  stirpes;  (5.)  where  the  Vesting  of  the  shares  of 
Children  a^id  Grandchildren  is  Postponed  until 
the  age  t)/* Twenty-five  ;  (6.)  tchere  the  Children  are 
to  bring  into  Hotchpot  past  and  future  Advances  ; 
(7.)  where  Shares  (/Daughters  are  Settled  on  thetn 
and  their  Children  with  Power  to  give  Life  Interest 
to  Husband  ;  (8.)  whm^e  there  are  Two  Daughters 
only  who  take  equally ^  and  their  Shares  are  Settled  ; 
(9.)  where  there  are  several  Daughters  and  one  Son, 
and  Daughters  take  Specific  Sums  which  are  Settled 
on  them,  and  Son  takes  Surplus  ;  (10.)  where  one  of  the 
Sons  is  an  Improvident  Person,  and  his  Share  is 
Settled  so  as  to  protect  it  against  Creditors,  8fc, 

1.  In  trust  to  pay  the  income  thereof  to  my  said  wife  duriog  Trust  to  pay 

t        ^^^  J     i»j.      1        J  T  ^  1  •!  1  income  to  wife 

her  life,  and  atter  her  decease  In  trust  for  my  children  or  any  for  life,  then 
of  them  or  any  of  their  issue  as  my  said  wife  shall  by  any  deed  or  ^{f *^p^^® 
deeds  or  by  her  will  appoint,  and  in  default  of  such  appointment  ^^^^^i*?" 
and  80  far  as  any  such  appointment  shall  not  extend,  In  trust  default  of 
for  all  my  children  who  being  sons  [have  attained  or]  shall  attain  f or*cMidren 
the  age  of  twenty-one  years,  or  being  daughters  [have  attained  S^^^^d*"** 
or]  shall  attain  that  age  or  [shall]  marry  under  that  age,  in  equal  daughters  at 
shares,  and  if  there  shall  be  only  one  such  child,  the  whole  to  be  riage. 
in  trust  for  that  one  child :  [Provided  always  that  if  any  child  Proviso  that 

share  of  child 
VOL.  II.  N   N 


546  WILLS. 

roBwiPE'AND  of  mine  fihall  die  in  my  lifetime  leaving  a  child  or  cIiildTen  wlio 

'- —  shall  survive  me,  and  being  a  son  or  sons  shall  attain  the  age  of 

t^for^S  twenty-one  years,  or  being  a  daughter  or  daughters  shall  attain 
goto  his  or  her  that  age  OF  marry,  then  and  in  every  such  case,  and  in  default 
of  any  appointment  by  my  said  wife  to  the  contrary,  the  last- 
mentioned  child  or  children  shall  take  (and  if  more  than  one, 
equally  between  them)  the  share  which  his,  her,  or  their  parent 
would  have  taken  of  and  in  the  residuary  trust  funds  if  such 
parent  had  survived  me  and  attained  the  age  of  twenty-one 
Hotchpot  years  (a)  :]  Provided  also  that  no  child  [or  grandchild]  of  mine 
who  or  any  of  whose  issue  shall  take  any  part  of  the  residuary 
trust  funds  under  any  such  appointment  as  aforesaid  shall  be 
entitled  to  any  share  of  the  unappointed  part  of  the  residuary 
trust  funds  without  bringing  the  share  or  shares  appointed  to 
him  or  her  or  to  his  or  her  issue  into  hotchpot  and  accounting 
for  the  same  accordingly,  unless  my  said  wife  shall  by  any  such 
appointment  as  aforesaid  direct  the  contrary.  {Advancement 
clause^  stiprdj  p.  536.) 
Trast  to  pay         2.  In  TRUST  to  pay  the  incomc  thereof  unto  my  said  wife 

income  to  wife  .        ,        - .       ,  .  . 

for  widow-  during  her  life  if  she  shall  so  long  remain  my  widow,  and  from 

afterwards  for  and  after  her  decease   or  second  marriage  (which  shall  first 

f^eaTshe  happen),  In  trust  for  my  children  or  any  of  them  or  any  of 

shall  during  their  issuc  as  my  said  wife  shall  durine:  her  widowhood  by  any 

wiclownooa  by  •        i         -i  •        ^  mii 

deed,  and  if      deed  Or  deeds,  or,  if  she  shall  not  marry  agedn,  by  her  will, 

marry  again  by  appoint ;  and  in  default,  &c.   {trusts  for  children :  proviso  that 

aSdmdBfkiilt  ^^^^^^  of  child  dying  before  testator  shall  go  to  his  or  her  children; 

of  appointment  hotcJipot  claiise,  as  above),  And  I  declare  that  my  trustees  may 

equally.  with  the  conscnt  of  my  said  wife  during  her  widowhood,  and 

afterwards  at  their   own   discretion  raise,   &c.     {Advancement 

clause,  stiprd,  p.  536.) 

As  to  moiety  to      3.  And  shall  stand  possessed  of  the  said  residuary  moneys  and 

SSe^urinff      the  investments  representing  the  same  (hereinafter  called  "  the 

widlfshe        residuary  trust  funds"),  upon  the  trusts  foUowiug,  (that  is  to 

marries  again,  gay,)  as  to  One  moicty  thereof.  In  trust  to  pay  the  income  of 

paid  to  her.      the  Said  moiety  to  my  said  wife  during  her  life,  if  she  shall  so 

long  remain  my  widow,  and  if  she  shall  marry  again,  then  from 

and  after  her  second  marriage,  In  trust  out  of  the  said  income 

to  pay  to  my  said  wife'  during  the  rest  of  her  life  an  annuity  of 

£ by  equal  half-yearly  payments,  the  first  payment  thereof 

(a)  See  note  (A),  p.  536. 
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to  be  made  at  the  expiration  of  six  oalendar  months  from  the  for  wipe  and 

date  of  such  marriage,  And  as  to  the  said  moiety  from  and  after  1^— 

the  decease  or  second  marriage  of  my  said  wife,  and  in  the  event  tiWd!o  trust 
of  such  second  marriage  subject  to  the  said  annuity,  and  as  to  forchiidrcn 
the  other  moiety  of  the  residuary  trust  funds  from  and  after 
my  decease,  In   trust  for  all,   &c.     {Trusts  for  children  as 
above.) 

4.  In  trust  for  such  children  of  mine  living  at  my  decease,  Trwta  for 
and  such  grandchildren  of  mine  (being  the  issue  of  my  deceased  grandchUdrcu 

son or  of  any  other  child  of  mine  who  may  die  in  my  life-  deceaaed^hU- 

time)  as  being  male  [have  attained  or]  shall  attain  the  age  of  ^l[^\f^ 
twenty-one  years,  or  being  female  [have  attained  or]  shall  attain 

that  age  or  shall  marry  under  that  age,  the  objects  of  this  trust 
to  take  in  equal  shares,  except  that  the  issue  of  a  deceased  child 
of  mine  shall  take  between  them  the  share  only  which  their 
parent  would  have  taken  if  he  or  she  had  survived  me,  and 
attained  the  age  of  twenty-one  years. 

5.  In  trust  for  such  children  of  mine  living  at  my  decease,  and  "^"^  ^^^ 
such  grandchildren  of  mine  (being  the  issue  of  any  child  or  chil-  grandchildren 
dren  of  mine  dying  in  my  lifetime)  as  being  male  shall  attain  the  tTvestat^. 
age  of  twenty-five  years,  or  die  under  that  age  leaving  issue,  or 

being  female  shall  attain  the  age  of  twenty-five  years  or  marry 
under  that  age,  the  objects  of  this  trust  to  take  in  equal  shares, 
except  that  the  issue  of  a  deceased  child  of  mine  shall  take 
between  them  the  share  only  which  their  parent  would  have 
taken  if  he  or  she  had  survived  me :  Provided  always  and  I  Maintonanco 

clauso. 

declare  (6)  that  during  the  minority  of  any  child  or  grandchild 

of  mine  who  if  of  the  age  of  twenty-five  years  would  for  the 

time  being  be  entitled  in  possession  to  a  share  of  the  residuary 

trust  funds  under  the  foregoing  trusts,  my  trustees  may  apply 

the  whole  or  any  part  of  the  income  of  the  expectant  share  of 

such  minor  for  or  towards  his  or  her  maintenance  and  education 

with  liberty  to  pay  the  same  to  the  guardian  or  guardians  of 

such  minor  for  the  purpose  aforesaid,  without  being  liable  to  see 

to  the  application  thereof ;  and  shall  accumulate  the  residue  (if  A.ocmnulatioii. 

any)  of  the  said  income  by  investing  the  same  and  the  resulting 

income  thereof  to  the  intent  that  such  accumulations  shall  be 

added  to  the  principal  share  from  which  the  same  shall  have 

{h)  Sect.  43  of  the  Conveyancing  Act,  1881,  does  not  apply  where  a 
chila's  sliare  does  not  vest  until  the  age  of  twenty-five  years. 

N  n  2 
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FOB  WIFE  A2»D  prooGeded,  and  follow  the  destination  thereof,  but  my  trustees 

CHILDBEN.  .  _  .  . 

• may  at  any  time  resort  to  the  accumulations  of  any  preceding 

year  or  years  and  apply  the  same  for  or  towards  the  mainte- 

nance  and  education  of  any  person  for  the  time  being  presump- 

De^een  ^    tively  entitled  thereto :  Provided  also  and  I  declare  that  every 

whole  income    child  Or  grandchild  of   mine  who  has  attained  the  age  of 

paya  e.   twenty-one  years,  and  who  if  he  or  she  had  attained  the  age  of 

twenty-five  years  would  be  entitled  in  possession  to  a  share  of 

the  residuary  trust  funds  under  this  my  will,  shall  be  entitled  to 

receive  the  whole  income  of  his  or  her  expectant  share  until  the 

same  shall  have  become  vested  or  he  or  she  shall  previously 

And  direction    die :  and  if  any  daughter  or  granddaughter  of  mine  shall  marry 

infant  married  while  an  infant,  the  income  of  the  share  (if  any)  of  the  residuary 

daughters.        ^j^t  f^^^jg  tQ  ^Yiich  she  shall  for  the  time  being  be  entitled 

in  possession  under  this  my  will,  may  be  paid  to  her,  and  her 
receipt  shall  be  a  sufficient  discharge  for  the  same :  Provided 
ALSO    and    I    declare    that,   &c.    [Advancement    dame,    suprdy 
p.  536.) 
Trust  for  chii-       6.  In  TRUST  for  all  my  children  in  equal  shares,  except  that 

dren  equally  ,         ,  ■•     -i,  i    .         »    i     ^     i   -T      t         i  / 1» 

except  that       my  daughters shall  bring  into  hotchpot  and  account  for  as 

advances  to"^°  V^^  ^^  their  respective  shares  the  sums  of  £ and  £ , 

bebrouffhtinto  ^^^^^^^  ^7  ^®  ^^  ^^®^  respective  marriages,  and  my  son 

hotchpot  shall  bring  into  hotchpot  and  account  for  as  part  of  his  share 

the  sum  of  £ ,  which  I  expended  for  his  benefit  in  the  year 

18 — ,  and  except  also  that  every  son  and  daughter  of  mine  shall 
bring  into  hotchpot  and  account  for  as  part  of  his  or  her  share 

every  sum  of  money  (exceeding  £ at  one  time)  which  I 

may  hereafter  give  or  agree  to  give  to  or  for  the  benefit  of  such 

son  or  daughter  upon  his  or  her  marriage,  or  otherwise  for  his 

or  her  advancement  or  benefit,  unless  in  any  such  case  I  shall 

by  writing  direct  to  the  contrary. 

Trusts  for  7.  In  TRUST  to  pay  the  income  thereof  to  my  said  wife  during 

oquaUy!  ^^^  ^^®»  ^^^  ^^^^  ^^^  decease  In  trust  for  my  children  who 

being  sons  [have  attained  or]  shall  attain  the  age  of  twenty-one 

years,  or  being  daughters  [have  attained  or]  shall  attain  that 

age  or  [shall]  marry  under  that  age,  to  be  divided  between  them 

in  equal  shares,  and  if  there  shall  be  only  one  such  child,  the 

Declaration      whole  to  be  in  trust  for  that  one  child :  Provided  always,  and 

that  trustees 

shall  hold         I  declare  that  my  trustees  shall  retain  the  share  of  each  of  my 
dau^hter^      daughters  of  and  in  the  residuary  trust  funds  upon  the  trusts 

trust  to  pay 
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following   (that  is  to  say),  Upon  trust  to  pay  the  income  foe  wife  and 

thereof  to  my  same  daughter  for  life,  and  so  that  if  and  while  1_ 

she  shall  be  under  coverture  the  same  shall  be  for  her  separate  ^^]5|fop^®' 
use,  and  she  shall  not  have  power  to  dispose  of  the  same  in  the  aeparate  use, 
way  of  anticipation,  but  with  power  nevertheless  for  my  same  appoint  life 
daughter  to  appoint,  by  deed  or  will,  that  after  her  decease  the  hlusband,° 
whole  or  any  part  of  such  income  shall  be  paid  to  any  husband 
of  her  who  may  survive  her  during  his  life  or  any  less  period : 
And  from  and  after  the  decease  of  such  daughter,  and  subject  ^nd  subiect 
to  any  appointment  which  may  be  made  to  her  husband  as  afore-  *^^q^ 
said.  In  trust  for  the  children  of  my  same  daughter  or  any  of  daughter  oa 
them  or  any  of  their  issue  in  such  shares  (if  more  than  one)  and  appoint; 
in  such  manner  as  she  shall,  by  any  deed  or  deeds,  or  by  her 
will,  appoint.  And  in  default  of  such  appointment,  and  so  far  in  default  of 
as  any  such  appointment  shall  not  extend.  In  trust  for  the  for  children  of 
children  of  my  same  daughter,  who  being  male  shall  attain  the  ©qSiy 
age  of  twenty-one  years,  or  being  female  shall  attain  that  age 
or  marry,  in  equal  shares,  and  if  there  be  only  one  such  child, 
the  whole  to  be  in  trust  for  that  one  child,  But  so  nevertheless  Hotchpot 
that  no  child,  who  or  any  of  whose  issue  shall  take  a  share  ^^^®- 
under  any  such  appointment  as  aforesaid,  shall  take  any  part  of 
the  trust  funds  remaining  unappointed  without  bringing  the 
share  appointed  to  him  or  her  or  to  his  or  her  issue  into  hotch- 
pot and  accounting  for  the  same  accordingly,  unless  my  daughter 
making  such  appointment  as  aforesaid  shall  thereby  direct  the 
contrary :   And  in  case  there  shall  be  no  child  of  my  same  If  no  issue  of 
daughter  who  being  male  shall  attain  the  age  of  twenty-one  th^as '' 
years,  or  being  female  shall  attain  that  age  or  marry,  then  ^^^f^^^ 
UPON  SUCH  TRUSTS  and  in  such  manner  as  my  same  daughter 
shall  by  deed  or  will  when  not  under  coverture,  or  by  will  while 
under  coverture,  appoint.  And  in  default  of  such  appointment,  in  default  of 
and  so  far  as  any  such  appointment  shall  not  extend,  In  trust  for  testator's 
for  my  other  children,  who  being  sons  attain  the  age  of  twenty-  daughters' ^°' 
one  years,  or  being  daughters  attain  that  age  or  marry,  in  ^^Ses^tobe 
equal  shares,  and  so  that  the  share  or  shares  accruing  to  each  or  simUariy 
any  daughter  of  mine  under  this  trust  shall  be  subject  to  the 
trusts  hereby  declared  concerning  the  original  share  of    the 
same  daughter  under  this  my  wiU:  Provided  always,  and  Proviso  that 
I  hereby  declare  that  if  any  child  of  mine  shall  die  in  my  lifetime  ^n  dying ' 
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roBwiFE  AKD  leaviiig  a  child  or  children  who  being  male  shall  attain  the  age 

—  of  twenty-one  years,  or  being  female  shall  attain  that  age  or 

■haiuaiw****''  marry,  then  and  in  every  such  case  the  last-mentioned  child 
parent's  share.  qj>  children  shall  take  (and  if  more  than  one,  equally  between 
them)  the  share  to  which  his,  her,  or  their  parent  would  have 
been  entitled  of  and  in  the  residuary  trust  funds  if  such 
parent  had  survived  me  and  attained  the  age  of  twenty-one 
years,  including  any  share  or  shares  which  would  have  accrued 
to  such  parent  imder  the  trust  and  provision  in  that  behalf 
Adyanoement  .  hereinbefore  contained :  And  I  declare  that  {c)  my  trustees 
shall  have  power  to  raise  any  part  or  parts  not  exceeding 
together   one   moiety   of    the   vested   or   expectant   share    of 
any  son  or  grandchild  of  mine  under  the  trusts  of  this  my 
will  and  apply  the  same  for  his  or  her  advancement,  prefer- 
ment, or  benefit  as  my  trustees  shall  think  fit,  but  so  that 
no  such  moneys  shall  be  raised  and  applied  as  aforesaid  during 
the  existence  of  any  prior  interest  or  interests  therein  under  this 
my  will,  without  the  consent  in  writing  of  the  x>crson  or  persons 
Power  to         having  such  prior  interest  or  interests:  [Provided  always, 
marriage  of      and  I  hereby  declare  that  it  shall  be  lawful  for  my  trustees, 
Tdthhe?^*^'   at  any  time  or  times  in  contemplation  of  the  mfloriage  of  any 
consOTt  to        daughter  of  mine,  with  the  consent  in  writing  of  such  daughter 
of  her  share,     if  she  shall  be  of  full  age,  but  if  not,  then  at  the  discretion  of 
J^  ""^   °     my  trustees,  by  any  deed  or  deeds  to  revoke  the  trusts,  powers, 
and  provisions  hereinbefore  declared  and  contained  concerning 
the  share  (as  well  original  as  accruing)  of  such  daughter  of 
and  in  the  residuary  trust  funds  or  any  part  thereof,  and  by 
the  same  or  any  other  deed  or  deeds  to  resettle  the  same  share, 
or  the  part  thereof  to  which  such  revocation  shall  extend,  upon 
such  trusts,  and  with  and  subject  to  such  powers  and  provisions 
for  the  benefit  of  such  daughter  and  her  husband  and  issue, 
or  any  one  or  more  of  them,  as  my  trustees  shall  think  fit, 
with  liberty  for  them  either  to  act  themselves  as  the  first  trustees 
of  such  settlement,  or  to  nominate  any  other  persons  or  person 
to  act  either  alone  or  in  conjunction  with  them  or  any  of  them 
as  such  trustees,  and  so  also  that  such  settlement  may  contain 
such  powers  as  to  the  investment  of  the  trust  funds,  and  the- 

(c)  The  statutory  provision  formaintenance  will  apply  to  the  daughters, 
altnough  they  only  take  life  interests.    See  Conveyancing  Act,  1881,  s.  43. 
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varying  of  such  investments,  and  such  other  powers  and  pro-  fob  wots  and 

visions  as  may  be  deemed  proper  and  convenient :  Provided  1. 

ALSO  that  it  shaU  be  lawful  for  my  trustees,  with  the  consent  of  Jy  a  paTt'to*^ 
my  said  wife  if  she  shall  be  living,  and  if  she  shall  be  dead,  at  ^2;^^^^*2 
the  discretion  of  my  trustees,  to  raise  out  of  the  share,  the  trusts 
whereof  shall  be  so  revoked  as  aforesaid,  any  simi  of  money  not 

exceeding  the  sum  of  £ ,  and  to  pay  the  money  to  be  so 

raised  to  the  daughter  so  about  to  marry  as  aforesaid  for  her 
absolute  use,  or  otherwise  to  apply  the  same  for  her  benefit  as 
my  trustees  shall  think  fit.] 

8.  In  trust  to  pay  the  income  thereof  to  my  said  wife  during  Trusts  of  pro- 
ber life,  and  after  her  decease  Upon  the  trusts  following  (that  is 
to  say),  As  to  one  moiety  thereof.  In  trust  to  pay  the  income  As  to  one 
of  such  moiety  to  my  daughter  Gt.  H.,  the  wife  of  I.  H.,  during  ^yli^ome 
her  life  for  her  separate  use,  and  so  that  she  shall  not  have  ^^hterfor 
power  while  under  coverture  to  dispose  thereof  in  the  way  of  ^e. 
anticipation,  but  with  power  for  the  said  G.  H.,  by  any  deed  or  With  power  to 
deeds,  or  by  her  will  to  appoint  that  after  her  decease  the  whole  interest  to  her 
or  any  part  of  the  said  income  shall  be  paid  to  the  said  I.  H.,  or    ^^^^• 
to  any  future  husband  of  her  who  may  survive  her,  during  his 
life,  or  for  any  less  period :  And  after  the  decease  of  the  said  Afterwards  for 

,        •*  ,  ,  issue  as  same 

GF.  H.,  and  subject  to  any  such  appointment  in  favour  of  her  shaU  appoint. 

husband  as  aforesaid,  In   trust  for  such  child,  children,  or 

remoter  issue  of  the  said  Gt,  IS.,,  whether  by  the  said  I.  H.  or 

by  any  future  husband,  in  such  shares  (if  more  than  one)  and  in 

such  manner  as  the  said  G-.  H.  shall  by  any  deed  or  deeds,  or 

by  her  will,  whether  under  coverture  or  not,  appoint :  And  in  in  default  of 

Ai  •xxii»  1  '    1.     appointment, 

DEFAULT  01  such  appomtmcut,  and  so  far  as  any  such  appoint-  for  children 

ment  shall  not  extend,  In  trust  for  all  the  children  of  the  said  ^^^^^^y- 

Q-.  H.,  who  being  sons  attain  the  age  of  twenty-one  years,  or 

being  daughters  attain  that  age  or  marry,  in  equal  shares,  and 

if  there  shall  be  only  one  such  child,  the  whole  to  be  in  trust  for 

that  one  child.  But  so  that  no  child  who  or  any  of  whose  issue  Hotciipot 

shall  take  any  share  under  any  such  appointment  as  aforesaid 

shall  participate  in  the  unappointed  part  of  the  said  moiety 

without  bringing  the  share  or  shares  appointed  to  him  or  her  or 

to  his  or  her  issue  into  hotchpot,  and  accounting  for  the  same 

accordingly,  unless  the  said  G-.  H.  shall  by  such  appointment 

direct  the  contrary :  And  if  there  shall  be  no  child  of  the  said  in  default  of 

Gt.  H.,  who  being  a  son  shall  attain  the  age  of  twenty-one  years,  ^^lif^Jse  of 

same  daughter. 
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FOB  WIPE  AND  OF  bouig  a  daughtor  fihall  attain  tliat  age  or  marry,  then  In 

'—  TRUST  for  such  person  or  persons,  and  in  such  manner  as  the 

said  Gh.  H.  shall  by  any  deed  or  deeds,  or  by  her  will,  whether 
In  default  of    Under  ooverture  or  not,  appoint:  And  in  default  of  such 
u^'same'^ '    appointment,  and  so  far  as  any  such  appointment  shall  not 
mdSjr?^*^^'  extend.  Upon  the  trusts,  and  with  and  subject  to  the  powers 
and  provisions  hereinafter  declared  concerning  the  other  moiety 
of  the  residuary  trust  funds,  or  such  of  them  ss  shall  be  then 
Afl toother      subsisting  and  capable  of  taking  effect :  And  as  to  the  other 
8iimi2'trttrt8    MOIETY  of  the  Tcsiduary  trust  funds,  in  trust  to  pay  the  income 
Swighteraiid    tl^^^eof  to  my  said  daughter,  K.  M.,  &c.     {Trmta  in  favour  of 
her  issue.         Jf.  J|f,^  ^^  husband  and  issue^  and  her  appointees,  similar  to  those 
declared  of  the  first  moieti/,  mutatis  mutandis) :    And  in   de- 
fault of  such  appointment,  and  so  far  as  any  such  appoint- 
ment shall  not  extend,  Upon  the  trusts,  and  with  and  subject 
to  the  powers  and  provisions  hereinbefore  declared  and  con- 
tained concerning  the  first-mentioned  moiety  of  the  said  resi- 
duary trust  funds,  or  such  of  them  as  shall  be  then  subsisting, 
Adrancement   and    capable  of    taking    effect :    And   I   declare    that  my 
trustees   may  at  any  time  or  times  raise  any  part  or  parts 
not   exceeding    together   one   moiety  of   the  vested    or  pre- 
sumptive share   of  any  grandchild  of  mine  under  the  trusts 
of  this  my  will,  and  apply  the  same  for  his  or  her  preferment, 
advancement,  or  benefit,  as  my  trustees  shall  think  fit,  but  so 
that  no  moneys  shall  be    raised    tmder    this    power  during 
the    continuance  of    any  prior   interest  or    interests    in  the 
same    moneys  under  this  my  will,  without  the  consent  in 
writing  of  the  person  or  persons  having  such  prior  interest  or 
interests. 
Trust  to  9.  In  trust  to  pay  the  income  thereof  to  my  said  wife  during 

L^^^r  each  ^^^  ^^^9  ^i^d  after  her  decease  In  trust  that  my  trustees  shall 

daugSrara!'      appropriate  a  smn  of  £ for  each  of  my  daughters  {naming 

them),  to  be  held  upon  the  trusts  hereinafter  declared  concerning 
?i^^^*obe  the  same,  and  shall  stand  possessed  of  the  surplus  of  the  said 
only  son.  residuary  moneys.  In  trust  for  my  only  son  (naming  him),  abso- 
Trustees  to       lutely :  And  I  DECLARE  that  my  trustees  shall  stand  possessed 

appropriated     of  each  of  the  Said  several  sums  of  £ hereinbefore  directed 

tcfmvert  Mme  *^  ^  appropriated  for  my  said  daughters  respectively,  Upon 
and  pay  TRUST  that  my  trustees  shall  invest  the  same,  with  liberty  to 

income  to  ,  •'  ^  j 

daughter  for     vary  the  investments  thereof  from  time  to  time,  and  shall  stand 

separate  use 
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poBseesed  of  the  same  Btim  of  £ and  the  investments  thereof,  foe  wife  and 

Upon  the  trusts  following  (that  is  to  say),  In  trust  to  pay  the 1— 

income  thereof  to  the  daughter  for  whom  the  same  shall  have  ^pomt  uie 

been  appropriated  as  aforesaid  during  her  life,  and  so  that  if  ^^J^^**^ 

and  while  she  shall  be  under  coverture,  the  same  shall  be  for 

her  separate  use,  without  any  power  for  her  to  dispose  thereof 

in  the  way  of  anticipation,  but  with  power  for  her  to  appoint 

by  deed  or  will  that  the  whole  or  any  part  of  the  said  income 

shall  be  paid  to  any  husband  of  her  who  may  survive  her  during 

his  life,  or  for  any  less  period :  And  from  and  after  her  de-  and  subject 

^i*<j  ••  ji*i  1  ij       ui6r6to  in 

cease,  and  subject  to  any  appointment  which  may  be  made  to  trust  for  her 
any  husband  of  her  as  aforesaid,  In  trust  for  such  child,  chil-  ^^j  ^^Lt. 
dren,  or  remoter  issue  of  my  same  daughter  in  such  shares  (if 
more  than  one)  and  in  such  manner  as  she  shall  by  deed  or  will 
appoint :  And  in  default  of  such  appointment,  and  so  far  as  in  default  of 
any  such  appointment  shall  not  extend,  In  trust  for  all  the  forhScidf-* 
children  of  my  same  daughter,  who  being  sons  attain  the  ago  of  ^™^  ©q^^aUy. 
twenty-one  years,  or  being  daughters  attain  that  age  or  marry, 
in  equal  shares,  and  if  there  shall  be  only  one  such  child,  the 
whole  to  be  in  trust  for  that  one  child,  But  so  that  no  child  Hotchpot 
who  or  any  of  whose  issue  shall  take  any  share  under  such  ap-  ^^*'^- 
pointment  shall  take  any  share  of  the  unappointed  part  of  the 
said  legacy  without  bringing  the  share  or  shares  appointed  to 
him  or  her,  or  to  his  or  her  issue,  into  hotchpot,  and  accounting 
for  the  same  accordingly,  unless  the  daughter  making  such  ap- 
pointment shall  thereby  direct  the  contrary :  And  in  case  there  in  default  of 
shall  be  no  issue  of  my  same  daughter  in  whom  the  same  sum  of  ^^'r^l^, 

£ ,  or  the  investments  representing  the  same,  shall  become 

absolutely  vested  under  the  trusts  aforesaid,  then  and  in  such 

case,  and  subject  to  the  said  trusts,  the  same  sum  of  £ or 

the  investments  representing  the  same  shall  sink  into  and  form 
part  of  my  residuary  estate.     {Advancement  clause,) 

10.  In  trust  to  pay  the  income  thereof  to  my  said  wife  during  lYuatH  for 
her  life  if  she  shaU  so  long  continue  my  widow,  and  from  and  ^owh^, 
after  her  decease  or  second  marriage  (which  shall  first  happen),  jjr^^f^^ 
In  trust  for  all  my  children  who  being  sons  [have  attained  or]  attaining 
shall  attain  the  age  of  twenty-one  years,  or  being  daughters  [have  &c.  ' 

attained  or]  shall  attain  that  age  or  [shall]  marry  under  that  age, 
but  subject  as  to  the  share  of  my  son  D.  B.  to  the  trusts  herein- 
after declared  concerning  the  same  {Promo  that  issue  of  children 
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^^^^^  ^ying  before  testator  shall  take  pareiifs  share,  supra,  p.  546) :  Pro- 
Proviso  that  ^'^^^^  ALWAYS,  and  I  declare  that  if  my  eon  D.  B.  ehall  survive 
share  of  one  of  me  my  trustees  shall  retain  his  share  of  and  in  the  residuary  trust 
be  retained  by  f unds,  and  hold  the  samo  upon  the  trusts  following  (that  is  to 
e  trustees.      ^^y\  .  j^  TRUST  to  invest  or  Continue  the  investments  thereof 

In  trust  to  pay       ,  , 

the  income  to  With  powcr  to  Vary  such  investments,  and  to  pay  the  income 
iiisSeoruntS  ^^  ^^®  ^aid  share  and  the  investments  representing  the  same 
^^Sn  ^  ^'  ^^^^  ^^^  ^i^  ^'  ^'  ^'^til  ^^  shall  assign,  charge,  or  otherwise 
dispose  of  the  said  income  or  some  part  thereof,  or  become  bank- 
rupt or  do  or  suffer  something  whereby  the  said  income,  if 
belonging  absolutely  to  him,  or  some  part  thereof,  would  become 
payable  to  or  vested  in  some  other  person  (which  of  the  said 

evCTitof^oesser  ^'^^^^  ^^^^^  ^^  happen)  :  AjsfD  if  the  trust  hereinbefore  declared 
of  life  interest,  shall  determine  in  the  lifetime  of  the  said  D.  B.,  then  In  trust 
j^g^^\^"{^  during  the  remainder  of  the  life  of  the  said  D.  B.  to  pay  and  apply 
to  apply  the  income  thereof  for  the  maintenance  and  support  or  otherwise 

income  for  the  *,*■ 

maintenance  for  the  benefit  of  all  or  such  one  or  more  exdusively  of  the  other 

wife  and  chii-  OT  othcrs  of  the  Said  D.  B.  and  his  wife  and  issue  for  the  time 

^them.T^  being  (if  any),  or  if  he  shall  for  the  time  being  have  no  wife  or 

discretion  of  issue  Uviuff,  then  for  the  benefit  of  all  or  such  one  or  more 

trustees,  o'  i  <»     i  .      -i-w 

exclusively  of  the  others  or  other  of  the  said  D.  B.  and  his 
brothers  and  sisters,  nephews  and  nieces  for  the  time  being,  in 
such  manner  in  all  respects  as  my  trustees  shall  in  their  uncon- 
trolled discretion  think  fit,  And  from  and  after  the  decease  of 
afterwards  for  the  said  D.  B.,  then  In  trust  for  all  his  children  who  beimr  sons 

children.  ,  ° 

shall  attain  the  age  of  twenty-one  years,  or  being  daughters  shall 

attain  that  age  or  marry,  in  equal  shares,  and  if  there  shall  be 

but  one  such  child  the  whole  to  be  in  trust  for  that  one  child : 

And  if  there  shall  be  no  child  of  the  said  D.  B.  who  being  a  son 

shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter  shall 

attain  that  age  or  mairy,  then  In  trust  for  my  other  children 

who  being  sons  shall  attain  the  age  of  twenty-one  years,  or  being 

daughters  shall  attain  that   age  or  marry,  in   equal  shares : 

K?e^iSi?e^to  Provided  alv^avs,  that  the  said  D.  B.  may  by  deed  or  will 

widow.  appoint  that  the  whole  or  any  part  of  the  income  of  the  said 

^^^*^        share  shall,  after  his  death,  be  paid  to  his  widow  (if  any)  during 

raise  the  whole  y^^j.  ]{{q   qj>  for  auv  less  period  :  Provided  also,  that  notwith- 

or  any  part  of  '  .  . 

legacy  and  pay  standing  the  forcgoing  trusts,  my  trustees  may  at  any  time  or 
absolutely,  or  times,  if  they  shall  in  their  uncontrolled  discretion  think  fit  so  to 
^^tolilS"  do,  transfer  or  pay  the  whole  or  any  part  of  the  capital  of  the 

trusts. 
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share  of  the  said  D.  B.,  or  the  trust  funds  representing  the  same,  pob  wife  aud 

unto  the  said  D.  B.,  for  his  absolute  use,  or  otherwise  apply  the  '— 

same  for  his  benefit,  or  they  may,  with  the  consent  of  the  said 
D.  B.,  revoke  by  deed  all  or  any  of  the  trusts  hereinbefore 
declared,  and  declare  any  new  or  other  trusts  of  or  concerning 
the  said  share  or  any  part  thereof.  {Power  of  advancement^  suprd, 
p.  536.) 

In  witness,  &c. 


No.V. 


WILL   giving    all   the    testator* 8  property  to    his  Wife     op  all  to 
for    life    and    then    to    his  Children    {a  very  short     childben. 


foim{a)). 

THIS   IS  THE  LAST   WILL  of  me,  A.  B.,  of,  &c.     I  Appointment 
appoint  C.  D.,  of,  &c.,  and  E.  F,,  of,  &c.  (hereinafter  called  trustees,  and 
"my  trustees"),  to  be  the  executors  and  trustees  of  this  my  flf**®^^**^*^- 
will;    and  I  appoint  my  wife  during  her  life  and  after  her 
death  my  trustees,  to  be  the  guardian  and  guardians  of  my 
infant  children:   I  give  all  my  property  unto  my  trustees,  In  Gift  of  all  the 
TRUST  to  convert  into  money  the  same,  and  invest  the  proceeds  trusteee^to 
in  any  investments  authorised  by  law  for  trust  funds,  with  pay^^'i^Sraie 
power  to  vary  such  investments  at  their  discretion  :  And  to  pay  aJt^er^^ 
the  income  of  the  proceeds  to  my  wife  during  her  life,  and  after  death  divide 
her  death  to  divide  the  corpus  equally  among  aU  my  children  cidWreu. 
who  being  sons  attain  the  age  of  twenty-one  years,  or  being 
daughters  attain  that  age  or  marry,  with  power  for  my  trustees, 
with  the  consent  of  my  said  wife  if  living,  and  if  not  at  their 

(a)  Sometimes  a  solicitor  is  called  on  to  make  a  will  for  a  person  m 
extremis,  when  there  is  not  time  for  the  more  elaborate  trusts  and  pro- 
visions contained  in  Precedent  No.  II.  In  such  a  case  the  above  precedent 
may  be  used. 
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WILLS. 


OF  ALL  TO 
WIFE  AND 
CHILDBEN. 

Power  to 
postpone 
conversion. 


own  discretion,  to  raise  the  whole  or  any  part  of  the  presumptive 
share  of  any  infant  child,  and  to  apply  the  same  for  his  or  her 
advancement  or  henefit :  And  I  empower  my  trustees  to  post- 
pone the  conversion  of  any  part  of  my  property  for  so  long  as 
they  shall  think  fit,  and  the  income  of  any  property  remaining 
unconverted  shall  from  the  time  of  my  death  he  paid  and  applied 
in  the  same  manner  as  the  income  of  the  proceeds  thereof  would 
have  heen  payable  and  applicable  for  the  time  being  if  the  same 
had  been  converted. 
In  witness,  &c. 


No.  VI. 


FOB  ADT7LT 
CHILDBEN. 


Appointment 
of  executors. 


Gift  of  all  the 
property  to  the 
executors  in 
trust  to  con- 
vert and  diyido 
among 
children. 


WILL  of  a  Widower  giving  all  his  Property  %h  Trust  ^br 
his  Children  tcho  are  all  Adults. 

THIS  IS  THE  LAST  WILL  of  me,  A.  B.,  of,  &c.  I  appoint 
my  sons,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  to  be  the  executors 
and  trustees  of  this  my  will,  and  I  give  to  them  all  my  property 
In  trust  to  convert  the  same  into  money  by  sale  or  otherwise, 
and  to  divide  the  proceeds  (after  paying  thereout  my  funeral 
and  testamentary  expenses  and  debts)  amoDg  all  my  children  in 
equal  shares. 
In  witness,  &c. 


WILLS.  ^^'^ 


No.  VII. 

WILL  of  a  Widower,  giving  all  his  Property  in  Trust  fob  childekk, 
for  his  Children  equallt/y  some  of  whom  are  Under      inpants. 
Age. 

THIS  IS  THE  LAST  WILL  of  me,  A,  B.,  of,  &o.    I  appoint  Appomiment 

^_  ^„  ,^-,^         ««/,         .!>.  11    -iT*  of  executors. 

0.  D.,  of,  &0.,  and  E.  F.,  of,  &o.   (hereinafter  called  "  my  trustees,  and 
trustees")  to  be  the  executors  and  trustees  of  this  my  will  and  ^ 
the  guardians  of  my  infant  children :    I  give,  &c.   {legacies)  :  Legacies. 
And  I  give  all  my  property  not  hereby  otherwise  disposed  of  Gift  of 
unto  my  trustees,  Ix  trust  to  convert  the  same  into  money  by  property  to 
sale  or  otherwise,  and  to  divide  the  proceeds  (after  paying  my  t^Sstl^wn- 
funeral  and  testamentary  expenses  and  debts  and  the  legacies  pj^^^^^^° 
hereby  bequeathed)   among  all  my  children,  who  being  sons  among  chii- 
attain  the  age  of  twenty-one  years,  or  being  daughters  attain 
that  age  or  marry,  in  equal  shares  {Proviso  thai  share  of  child 
dying  before  testator  shall  go  to  his  or  her  children^  suprd,  p.  636) : 
And  with  respect  to  the  expectant  shares  of  my  infant  children  Expectant 
[or  grandchildren]  I  direct  my  trustees  to  invest  the  same  in  infant  chUdren 
any  investments  authorised  by  law  for  trust  funds  or  upon  the  ^  ^  "^vested, 
debentures  or  debenture  stock  or  guaranteed  or  preference  stock 
of  British  or  Indian  railway  companies  (a),  with  power  to  vary 
the  investments  thereof  from  time  to  time  at  their  discretion : 
And  I  empower  my  trustees  to  raise  any  part  not  exceeding  one  Power  of 
moiety  of  the  presumptive  share  of  any  infant  child  [or  grand- 
child], and  to  apply  the  same  for  his  or  her  advancement  or 
benefit,  as  my  trustees  shall  think  fit:  And  I  also  empower  my  Power  to 
trustees  to  postpone  the  sale  and  conversion  of  any  part  of  my  SonrasioD. 
estate  for  so  long  as  they  shall  think  fit,  and  the  income  of  un- 
converted property  shall  from  the  time  of  my  death  go  in  the 
same  manner  as  the  income  of  the  proceeds  thereof  would  have 
been  applicable  if  the  same  had  been  converted. 
In  witness,  &c. 

(a)  For  a  fuller  power  of  investment,  see  Precedent  No.  11.,  auprd, 
p.  637, 
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WILM. 


No.  vni. 


OF  FBSEHOLD 
AND  COPYHOLD 

ANDPEBSONAL 
ESTATE  FOB 
BENEFIT  OF 
CHILDBEN. 


Bedtalthat 
testator  has 
fiye  children. 


That  testator 
had  paid 
money  for 
benefit  of 
eldest  son. 

That  on 
daughter's 
marriage  he 
had*  cove- 
nanted to  pay 
a  certain  sum 
to  trustees  on 
his  decease. 


Devise  of  real 
and  personal 
estate  (except 


WILL  of  a  Widower  ;  Devise  and  Bequest  of  Eeal 
and  Personal  estate  {except  copyhoMa)  to  trustees  in 
trust  to  sell  and  convert ;  Devise  of  Copyholds  to  such 
Uses  as  trustees  shall  Appoint  in  exercise  of  trust  for 
Sale  ;  Trusts  of  Proceeds  of  Bale  and  conversion^  to 
pay  Funeral  and  Testamentary  expensesy  Debts,  and 
Legacies,  and  divide  surplus  beticeen  Children 
equally^  Except  that  the  share  of  Eldest  Son  who 
has  received  an  advance  s/mll  be  reduced  by  the  amount  of 
such  advance ;  Married  Daughter's  share  to  be  charged 
with  sum  covenanted  to  be  paid  by  marriage  settlement ; 
Share  of  ln'iVA'STS  to  be  invested  for  their  beneft ;  Power 
to  sons  to  Purchase  real  estate  at  a  Valuation  ;  Power 
to  Allot  specific  portions  of  property  to  any  Child  or 
Grandchild  ;   Usual  Powers  and  Provisions. 

I,  A.  B.,  of,  &c.,  hereby  revoke  all  former  wills  and  testamen- 
tary  dispositions,  and  declare  this  to  be  my  last  will  and  testa- 
ment, &o. :  I  appoint  {Appointment  of  executors^  trustees^  and 
guardians^  suprdy  p.  634).  And  whereas  I  have  five  children 
by  my  late  wife  C.  B.  deceased,  viz.,  Q-.  B.,  H.  S.  the  wife  of 
B.  S.  of,  &o.,  I.  B.,  K.  B.,  and  L.  B.,  of  whom  the  said  G.  B. 
and  H.  S.  have  attained  the  age  of  twenty-one  years,  and  my 
other  children  are  under  that  age :  And  whereas  I  lately  paid 
the  sum  of  £800  in  the  purchase  of  a  commission  in  the  army 
for  the  said  G.  B. ;  And  whereas,  by  the  settlement  made  on 
the  marriage  of  my  said  daughter  H.  S.  with  the  said  B.  S., 

which  settlement  is  dated  the day  of ,  I  covenanted 

with {names)  y  the  trustees  named  in  the  said  settlement,  for 

the  payment  to  them  by  my  executors  or  administrators,  within 
twelve  calendar  months  after  my  decease,  of  the  sum  of  £2,000, 
with  interest  for  the  same  after  the  rate  of  £4  per  cent,  per 
annum,  computed  from  my  decease,  to  be  held  by  the  said  trus- 
tees upon  the  trusts  therein  declared  for  the  benefit  of  my  said 
daughter  and  her  husband  and  issue  :  Now  I  hereby  give  and 
DEVISE  such  part  of  my  messuage,  farm,  and  lands,  situate  at 
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y  as  is  of  freehold  tenure,  and  aU  other  (if  any)  my  real  of  peeehold 

estate  (except   copyhold  hereditaments),   and  all  my  moneys,  andpebsonal 
securities  for  money,  and  other  personal  estate  and  effects  what-     ^^i^^p 
soever  unto  my  trustees :  And  I  give  and  devise  such  part  of     ^^^°^^^- 
the  said  messuage,  farm,  and  lands  as  is  of  copyhold  tenure,  and  copyholds)  to 
all  other  (if  any)  my  copyhold  lands  and  tenements,  To  the  use  jy^^^  ^f 
of  such  person  or  persons  and  in  such  manner  (a)  as  my  trustees  copvhoids  to 

,  .  -11  Bucn  uses  as 

shall  within  twenty-one  years  after  my  decease,  by  any  deed  or  trustees  shall 
deeds,  for  the  purpose  of  carrying  into  effect  any  sale  made  m defauitof 
under  the  trusts  hereinafter  in  that  behalf  declared,  appoint :  ^^J?^®^* 
And  in  default  of  and  until  such  appointment  I  give  and  trustees. 
devise  the  same  unto  and  to  the  use  of  the  said  G.  D.  in  trust 
for  my  trustees  and  to  be  surrendered  and  disposed  of  as  my 
trustees  shall  direct :  And  I  declare  that  my  trustees  shall  sell.  Declaration 
call  in,  and  convert  into  money  the  said  real  and  personal  estate  shaU,  out  of 
(including  the  said  copyhold  hereditaments)  hereinbefore  de-  Si^^^n- 
vised  and  bequeathed  or  such  part  thereof  as  shall  not  consist  of  Yh^^*  ^  id 
money,  and  shall  with  and  out  of  the  moneys  to  arise  from  residue  in  trust 
such  sale,  calling  in,  and  conversion,  and  with  and  out  of  the  so  that  eldest 
moneys  of  which  I  shall  be  possessed  at  my  death,  pay  my  i^bylmiorait 
funeral  and  testamentary  expenses  and  debts  (other  than  the  £^^^, 
said  sum  of  £2,000  covenanted  to  be  paid  in  and  by  the  said  share  of  the 
marriage  settlement  of  my  said   daughter  H.  S.),  and  shall 
stand  possessed  of  the  residue  of  the  said  moneys  (hereinafter 
called  "the  residuary  trust  funds  " )  In  trust  for  all  my  children 
as  tenants  in  common,  to  be  divided  between  them  in  such 
manner  that  the  share  of  my  said  son  G.  B.  shall  be  less  in 
amount  than  the  share  of  each  of  my  other  children  by  the  sum 
of  £800,  and  that  the  shares  of  my  other  children  shall  be  equal: 

(a)  Where  part  of  the  testator's  property  is  copyhold,  and  he  intends  Proper  form  of 
that  it  shall  be  sold  after  his  death,  the  proper  course  is  to  give  to  the  devise  of 
tmsteos  a  power  of  appointment  over  it.     Under  such  a  power  the  trustees  copyl^olds 
may  on  a  sale  appoint  the  property  to  the  purchaser,  who  will  be  entitled  trustees^^ 
to  require  admittance  without  the  intermediate  admittance  of  the  trustees,  intended, 
and  thus  a  single  instead  of  a  double  fine  is  payable.     If,  however,  an 
immediate  sale  is  not  contemplated,  there  is  no  advantage  in  the  plan, 
because  the  lord  of  the  manor  will  be  entitled  at  any  time  before  a  sale  to 
require  some  one  to  be  admitted,  and  in  default  of  such  admittance  to 
seize  the  land  quousque  for  want  of  a  tenant.     As  the  fine  payable  on  the 
admission  of  joint  tenants  exceeds  that  payable  on  the  admission  of  a 
single  tenant,  the  limitation  in  default  of  appointment  is  in  the  text  to  one 
of  tne  truste€M3  in  trust  for  all  of  them. 
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WILLS. 


OF  FBEEHOLD 

AND  OOFYHOLD 

AND  PERSONAL 

ESTATE  FOB 

BENEFIT  OF 

OmiiDBEN. 

Proviso  that 
daughter's 
share  shall  be 
exclusively 
charged  with 
sum  cove- 
nanted to  bo 
paid  to  her 
trustees. 

Accruer 
clause. 


Proviso  that 
issue  of 
children  dying 
before  testator 
shall  take  their 
parent's  share. 


Declaration 
that  shares  of 
infants  shall 
be  invested. 


Power  of 
advancement. 


Provided  always,  and  I  declare  (J),  that  the  share  of  my 
daughter  H.  S.  shall  be  charged  with  the  payment  to  the  trustee 
of  her  marriage  settlement  of  the  said  sxmi  of  £2,000  thereby 
covenanted  to  be  paid  by  my  executors  or  administrators  as 
aforesaid,  and  with  the  interest  of  the  same,  in  exoneration  of 
the  residue  of  my  estate  and  effects :  Provided  always,  and  I 
declare  that  if  any  child  of  mine  living  at  my  decease  being  a 
son  shall  die  under  the  age  of  twenty-one  years,  and  without 
leaving  issue,  or  being  a  daughter  shall  die  under  that  age  and 
without  having  been  married,  as  well  the  original  share  of  every 
or  any  child  so  dying,  as  also  any  share  or  shares  accruing  to 
him  or  her  under  this  provision,  shall  go  to  the  others  of  my 
children  in  equal  shares :  Provided  also,  and  I  further  declare 
that  if  any  child  of  mine  shall  die  in  my  lifetime,  leaving  a  child 
or  children  who  shall  survive  me,  and  being  a  son  or  sons  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  shall  attain  that  age  or  marry  under  that  age,  then 
and  in  every  such  case  the  last-mentioned  child  or  children  shall 
take  (and  if  more  than  one,  equally  between  them)  the  share  (as 
well  original  as  accruing)  which  his,  her,  or  their  parent  would 
have  taken  under  this  my  will  if  such  parent  had  survived  me 
and  attained  the  age  of  twenty-one  years:  Provided  always, 
and  I  declare  that  if  any  child  or  grandchild  of  mine  entitled  in 
expectancy  to  a  share  of  the  residuary  trust  funds  imder  this  my 
will  shall  at  my  death  be  under  the  age  of  twenty-one  years,  my 
trustees  shall  invest  the  expectant  share  of  each  such  minor  with 
power  to  vary  the  investments  thereof  from  time  to  time,  and 
the  income  thereof  shall  be  applicable  for  his  or  her  main- 
tenance under  the  statutory  provision  in  that  behalf  (c) :  And 
I  ALSO  declare  that  my  trustees  may  at  any  time  or  times 
raise  any  part  or  parts  not  exceeding  together  one  moiety 
of  the  expectant  share  of  any  minor  under  the  trusts  of 
this  my  will,  and  apply  the  same  for  his  or  her  preferment, 
advancement,  or  benefit,  in  such  manner  as  my  trustees  shall 
think  fit  {Power  to  postpmie  sale  and  conversion,  suprd,  p.  536) : 


(h)  It  is  assumed  that  the  settlement  contains  a  proyision  for  settlinff 
H.  S.*8  after- acquired  property,  so  that  the  share  she  takes  under  the  will 
will  become  subject  to  such  settlement. 

(c)  See  Conveyancing  Act,  1881,  s.  43. 
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Provided  always,  and  I  declare  that  if  either  of  my  sons  opfekbhold 

having  attained  the  age  of  twenty-one  years  shall  within  twelve  andpebsonal 
calendar  months  after  my  death,  by  a  notice  in  writing,  to  be    benefit  of 
given  to  my  trustees  or  any  one  of  them,  offer  to  purchase  the     ^^^°*^^^' 


hereditaments  hereby  devised  and  bequeathed  in  trust  for  sale  or  Power  to  boiib 

ref 
valuation. 


"  ,  *  .to  purchase 

any  part  thereof,  then  and  in  such  case  the  same  hereditaments  real  estate  at 
shall  be  sold  to  the  son  making  such  offer  at  a  price  to  be  agreed 
on  between  my  trustees  and  my  said  son,  or  if  they  are  unable 
to  agree,  then  at  a  price  to  be  determined  by  the  valuation  of 
two  indifferent  persons,  one  to  be  chosen  by  each  party  or  by  an 
•umpire  to  be  chosen  by  the  two  valuers  before  they  proceed  to 
act  in  the  valuation :  A-nd  I  further  declare  that  if  two  or 
more  of  my  said  sons  shall  offer  to  purchase  the  same  heredita- 
ments under  the  option  hereinbefore  given  to  my  said  sons  in 
that  behalf  the  preference  shall  be  given  to  the  eldest  of  the 
sons  making  such  offer :  Provided  always,  that  no  purchaser 
of  any  hereditaments  under  the  trust  for  sale  hereinbefore 
declared,  shall  be  bound  or  concerned  to  see  or  inquire  whether 
any  of  my  sons  shall  have  made  such  offer  to  purchase  as  afore- 
said, nor  be  affected  by  notice  that  such  offer  has  been  made  : 
Provided  always,  and  I  further  declare  that  it  shall  be  lawful  Power  to 
for  my  trustees  from  time  to  time  to  arrange  with  any  one  or  aUot  apeciflc 
more  of  my  children  or  grandchildren  entitled  to  a  share  or  S^erty  to 
shares  in  the  residuary  trust  funds,  that  as  regards  any  specific  ^J  5^^  ^ 
part  of  my  property  for  the  time  being  remaining  unsold  or  not 
consisting  of  money,  the  same  instead  of  being  sold  and  con- 
verted into  money  shall  be  taken  by  such  child  or  children,  or 
grandchild  or  grandchildren  in  satisfaction  or  part  satisfaction 
of  his  or  her  or  their  share  or  respective  shares  in  the  residuary 
trust  funds,  and  for  this  purpose  the  property  to  be  so  taken  shall 
be  deemed  to  be  of  such  value  as  shall  be  agreed  on  between  my 
trustees  and  the  person  or  persons  taking  the  same.  {Investmefit 
clause^  suprd,  p.  637.) 
In  witness,  &c. 
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WILLS. 


No.  IX. 


OP  ANNinTT 

TO  WIFE, 

LEGACIES  TO 

TOUNOEB 

CHILDIIEN,  AND 

BESIDUE  TO 

ELDEST  BON. 


Beqaest  of 
annuity  to 
wife  for  life. 


Bequest  of  a 
legacy  to  each 
younger  son 
attaining 
twenty- one 
and  to  each 
daughter 
attaining  that 
Af^y  or  marry- 
ing. 

Legacies  of 
children  dying 
before  testator 
to  go  to  their 
issue  (if  any). 


Legacies  of 
infants  to  be 
retained,  and 
inyested. 


and  income 
apj)Ued  for 
maintenance. 


WILL  of  Beal  and  Personal  estate;  Bequest  of 
Annuity  to  Wife,  and  Legacies  to  ail  the  Chil- 
dren except  the  Eldest  Son  ;  Besidue  to  the  Eij>£st 
Son. 

I,  A.  B.,  of,  &c.  {Commencement  and  appointment  of  executors^ 
trustees,  and  guardians,  suprd,  p.  534 ;  Bequest  of  furniture,  8fc.y 
and  a  legacy  to  tcife) :  I  give  to  my  said  wife  an  annuity  of 

£ during  her  life,  to  be  paid  to  her  by  equal  half-yearly 

payments,  the  first  of  such  payments  to  be  made  at  the  expira- 
tion of  six  calendar  months  after  my  decease :  I  give  to  each  of 

my  children  (other  than  my  eldest  son )  who  being  a  son 

attains  the  age  of  twenty-one  years,  or  being  a  daughter  attains 
that  age  or  marries,  the  sum  of  £5000,  free  from  legacy  duty : 
And  IF  any  child  (other  than  my  eldest  son)  shall  die  in  my  life- 
time leaving  issue,  then  and  in  every  such  case  I  give  the  legacy 
of  £5000,  which  each  or  any  such  child  would  have  ta.ken  under 
this  my  will  if  he  or  she  had  survived  me  and  attained  the  age 
of  twenty-one  years,  to  his  or  her  children  (if  any)  who  being  a 
son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  attain  that  age  or  marry,  and  if  there 
shall  be  only  one  such  child,  the  whole  to  go  to  that  one  child : 
And  I  declare  that  if  at  my  decease  any  child  or  grandchild 
of  mine  presumptively  entitled  to  a  legacy  or  a  share  of  a  legacy 
under  the  aforesaid  bequests,  shall  be  under  the  age  of  twenty- 
one  years,  and  being  a  female  shall  be  also  unmarried,  then  and 
in  every  such  case  my  trustees  shall  retain  the  presumptive 
legacy  or  share  of  such  minor,  and  invest  the  same,  with  power 
from  time  to  time  to  vary  the  investments  thereof,  to  the  intent 
that  the  income  of  the  same  legacy  or  share  shall  be  applicable 
for  or  towards  the  maintenance  and  education  {a)  of  such  minor, 


Whether  (a)  It  was  held  that  sect.  26  of  23  &  24  Yict.  c.  14d,  did  not  apply  to  a 

statutory  contingent  legacy  where  the  infant  on  attaining  twenty-one  would  not  be 

maintenance      entitled  to  the  intermediate  interest.     In  re  George,  5  Ch.  D.  837.     The 
f^'^^'^^    language  of  sect.  43  of  the  Conveyancing  Act,  1881,  is  different  in  this 
lein^.   ^^      respect  from  that  of  the  former  Act,  but  it  is  desirable  to  prevent  any 
question  by  an  express  direction  in  the  will. 
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under  the  statutory  power  in  that  behalf,  and  bo  also  that  my    of  AafNT^T 

TO  WIFE 

trustees  may,  if  they  think  fit,  raise  any  part  not  exceeding  a    lboacies  to 
moiety  of  the  same  presumptive  legacy  or  share,  and  apply  the  cheldi2n*aiii) 
same  for  the  preferment,  advancement,  or  benefit  of  such  minor,    ^^^^ 

at  their  discretion :  And  I  declare  that  if  any  of  the  legacies  — 

hereinbefore  bequeathed  shall  fail  to  become  absolutely  vested  clause, 
in  any  person  or  persons  under  this  my  will,  every  such  legacy  ^'^^]^?., . 
and  the  accumulations  thereof,  and  the  investments  represent-  vest  to  sink 
ing  the  same,  or  such  part  thereof  as  shall  not  have  been  applied  ^    ""  ^®' 
for  the  advancement  of  any  minor  presumptively  entitled  thereto 
as  aforesaid,  shall  fall  into  and  form  part  of  my  residuary  estate. 
(Devise  and  bequest  of  residuanj  real  and  personal  estate  to  trustees  Devise  and 

.  2  ./  •/  i-  bequest  of 

in  trust  to  sell  and  conrert^  and  pay  funeral  and  testamentary  i^due. 
ejri)enses,    debts   and  legacies^  suprd^  p.  535) :    And  shall  also  Trusts  of 
appropriate  and  invest   in  the   £3  per  Cent.  Annuities  such  M)propriatein 
a  sum  of  money  as  will,  when  invested,  be   sufiicient  with  ar^to**" 
the  income  thereof  to  pay  and  satisfy  the  said  annuity  of  2S^^^ 

£ hereinbefore  given  to  my  said  wife,  and  shall  retain 

the  same  as  a  fund  to  answer  the  said  annuity,  and  shall  stand 
possessed  of  the  residue  of  the  said  moneys,  and  also  of  the 
fund  set  apart  to  answer  the  said  annuity  subject  to  the  same 
annuity  (hereinafter  called  the  said  residuary  moneys).  In  trust  Residue  to 
for  my  eldest  son  Gr.  B. :  Provided  always,  that  if  the  said  ®^^®^  ^^' 
G.  B.  shall  die  in  my  lifetime,  or  shall  survive  me  and  die  under  under  age, 
the  age  of  twenty-one  years,  then  and  in  such  case  my  trustees  ^fldren  ^ 
shall  stand  possessed  of  the  said  residuary  moneys  In  trust  for  fttai^g 

,  *^  .  •        twenty-one, 

the  child  or  children  (if  any)  of  my  said  son  Q.  B.,  who  being  &c.,  and  if  no 
male  shall  attain  the  age  of  twenty-one  years,  or  being  female  such  son  of 
shall  attain  that  age  or  marry,  and  if  there  shall  be  no  such  child  ^S^S^t" 
as  last  aforesaid,  then  In  trust  for  such  son  of  mine  (other  than  ft^in 

,  twenty-one. 

the  said  (}.  B.)  as  shall  first  attain  tho.age  of  twenty-one  years : 
And  I  DECLARE  that  if  the  said  G.  B.,  or  other  the  person  entitled  Direction  to 
in  expectancy  to  the  said  residuary  moneys  or  any  part  thereof  dur^g'^*  ^^ 
under  this  my  will,  shall  be  under  the  age  of  twenty-one  years  "^^'^^^y- 
at  my  decease,  my  trustees  shall  invest  the  same,  with  liberty 
from  time  to  time  to  vary  the  investments  thereof:  And  my  Advancement 
trustees  may  at  any  time  or  times  during  the  minority  of  the      '*^' 
said  G.  B.,  or  any  other  person  for  the  time  being  entitled  in 
-expectancy  to  the  said  residuary  moneys  or  any  part  thereol 

oo2 
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.WILLS. 


■  OF  ANNUITY 

TO  WIFE, 

LEGACIES  TO 

YOUNGER 

CHILDBEN,  AND 

RESIDUE  TO 

•ELDEST  SON. 


under  this  iay  will,  raise  oat  of  the  same  moneys  any  sum  or 

sums  not  exceeding  together  the  sum  of  £ ,  and  may  apply 

the  same  for  the  advancement,  preferment,  or  henefit  of  such 
minor  as  my  trustees  shall  think  fit.     {Power  to  postpone  sale  and 
conversion^  suprd^  p.  536.) 
In  witness,  Ac. 


No.  X. 


Z>BYIBB  OF 
HOUSE  AND 

LAND  TO 

INFA^SON, 

AND  DEVISE 

AND  BEQUEST 

OF  BESIDUE  IN 

TBU8T  FOB 

WIFE  AND 

CHILDBEN. 


Devise  of 
lands  to  son, 
on  his 
attaining 
twenty-one. 


Power  to 
trustees  to 
apply  rents 
and  profits  of 
estate  during 
minoritv  of 
son  lor  ms 
bdoetit. 


WILL  of  Real  and  Personal  Estate  ;  Devise  of  Rouse 
and  Lands  to  Trustees  in  Trmt  to  Manage  and 
Apply  Eents  and  Profits  for  Benefit  of  Son  During 
his  Minority,  and  to  Convey  same  to  him  on  his 
attaining  Twenty^one ;  In  case  of  decease  of  Son 
during  Minority^  the  Property  to  fall  into  Residue; 
Devise  and  Bequest  o/'Besidue  of  Real  and  Personal 
Estate  upon  Trust  for  Sale  and  Conversion,  and  to 
pay  income  to  Wife  for  life ;  and  after  death  of  Wife 
for  Children  ;   Usual  patcers  and  provisions. 

I,  A.  B.,  of,  &c.  {Commencement  of  will  and  appointment  of 
executors^  trustees^  and  guardians^  suprdy  p.  534) :  I  give  and 
devise  my  messuage  or  dwelling-house  in  which  I  am  now 

residing,  called ,  together  with  the  pleasure  grounds,  lands, 

gardens,  outhuildings,  and  appurtenances  thereunto  belonging, 
or  therewith  usually  held  or  enjoyed,  and  also  all  that  piece  and 
parcel  of  land,  situate  and  being ,  which  I  lately  purchased 


-,  and  which  is  now  in  the  tenure  or  occupation  of 


his  under-tenants  or  assigns,  unto  my  trustees.  In  trust  that 
if  my  son  F.  B.  shall  be  under  the  age  of  twenty-one  years  at 
my  decease,  my  trustees  shall  enter  into,  and  during  the  minority 
of  the  said  F.  B.  remain  in  the  possession  or  receipt  of  the  rents 
and  profits  of  the  said  messuage  and  premises,  and  manage  the 
same  with  power  to  let  the  same  for  any  term  of  years  not  ex- 
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oeeding  seven  years  in  possesion,  and  shall  apply  the  whole  or 
such  part  as  they  shall  think  fit  of  the  said  rents  and  profits, 
for  or  towards  the  maintenance  and  education  of  the  said  F.  B., 
and  shall  invest  the  surplus  (if  any)  of  the  said  rents  and  profits, 
and  all  the  resulting  income  thereof,  so  as  to  accumulate  at 
compound  interest,  with  power  to  resort  to  the  accumulations 
of  any  preceding  year  or  years,  and  to  apply  the  same  for  the 
maintenance  and  education  of  my  said  son :  And  upon  further 
trust  that  if  and  when  the  said  F.  B.  shall  attcdn  the  age  of 
twenty-one  years  my  trustees  shall  convey  the  said  messuage 
and  premises  to  him  in  fee  simple,  and  shall  transfer  to  him  the 
said  accumulations,  or  so  much  thereof  as  shall  not  have  been 
applied  as  aforesaid.  But  if  the  said  F.  B.  shall  die  under  the 
age  of  twenty-one  years,  then  my  trustees  shall  stand  seised  and 
possessed  of  the  said  messuage  and  premises  and  accumulations 
upon  the  trusts  hereinafter  declared  concerning  my  residuary 
real  and  personal  estate.  I  give,  devise,  and  bequeath  all 
my  real  and  personal  estate  not  hereby  otherwise  disposed  of, 
unto  my  trustees,  Ac.  {Devise  and  bequest  of  real  and  personal 
estate^  upon  trust  for  sale  and  conversion  into  money ^  and  for  in* 
vestment  and  varying  securities^  and  to  pay  income  to  wife  for  lifCy 
and  after  her  decease  for  testator*s  children ;  usual  clauses^  suprd, 
pp.  535  to  538.) 
In  witness,  &c. 


DEVISE  OF 
H0T7SE  AND 

LAND  TO 

INFANT  SON, 

AND  DETIBE 

AND  BEQUEST' 

OF  BESIDUB  IN 

TETJ8T  FOR 

WIFE  AND 

GHILDBEN. 


Devise  and 
bequest  of 
residue  of  real 
and  personal 
estate. 


No.  XI. 


WELL  giving  Beal  Estate  to  Eldest  Son  charged  Kith 
Annuity  to  "Wife  an^? Legacies  to  Younger  Children 
secured  by  a  Term  vested  in  Trustees. 

I,  A.  B.,  of,  &c.  {Commencement  of  uill  and  appointmerit  of  exC" 
cutorsy  trustees,  and  guardians,  suprd,  p.  534)  :  I  give  all  my 
messuages,  lands,  and  hereditaments  being  of  freehold  tenure  to 
-the  use  of  my  trustees  for  the  term  of  one  thousand  years.  And 
from  and  after  the  determination  of  the  said  term,  and  in  the 


OF  BEAL 

ESTATE  TO 

ELDEST  SON 

SUBJBCfT  TO 

OKABOES. 

Devise  of  free- 
hold and  copy- 
hold propeixy 
to  trustees  for 
term  and  sub- 
ject thereto  to 
eldest  son  iu 
fee. 
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OF  BEAL      meantime  subjeot  thereto,  and  to  the  trusts  thereof,  To  the  use 
ELDEST  BON    of  Txij  eMest  son  C.  B.,  in  fee  simple  (a) :  And  I  declare  that  the 
^^^J^^^    said  premises  are  hereinbefore  devised  to  the  use  of  my  trustees 
TruBtsof  teraT  during  the  Said  term  of  one  thousand  years,  Upon  the  trusts 
to  raise  money  following  (that  is  to  Say)  TJpoN  TRUST  that  if  my  personal  estate 
^f^^M^M  in  hereinafter  bequeathed  shall  he  insufficient  for  the  payment  of 
^  of  personal  my  funeral  and  testamentary  expenses   and  debts,   and  the 
legacies  given  by  this  my  will,  or  any  codicil  hereto,  and  pay- 
able out  of  my  personal  estate,  then  and  in  such  case  my  trustees 
shall  by  mortgage  or  sale  of  the  said  premises  for  all  or  any 
part  of  the  said  term  or  by  or  out  of  the  rents  and  profits  thereof 
or  by  any  other  reasonable  ways  or  means  raise  the  money 
required  to  make  up  the  deficiency,  and  apply  the  money  to  be 
tow^f^S*^  so  raised  accordingly:    And  upon   further  trust  that  my 
trustees  shall  by  some  or  one  of  the  ways  or  means  aforesaid 
raise  and  pay  to  my  said  wife  during  her  life  an  annuity  of 

£ during  her  life  by  equal  half-yearly  payments,  the  first 

payment  to  be  made  at  the  end  of  six  calendar  months  after  my 
to  raiy  por-      death :    And  upon  further  trust  that  my  trustees  shall  by 

tions  for  .  .         , 

younger  chil-    some  or  One  of  the  ways  or  means  aforesaid  raise  the  sum  of 

»  £ — _  for  each  child  of  mine  (other  than  the  said  0.  B.)  who 

being  a  son  attains  the  age  of  twenty-one  years  or  being  a  daughter 

atteiins  that  age  or  marries  under  that  age,  and  shall  also  raise 

and  pay  to  each  child  who  has  attained  a  vested  interest  in  the 

sum  of  £ hereinbefore  provided  for  him  or  her  interest 

thereon  after  the  rate  of  £4  per  cent,  per  annum  so  long  as  the 
principal  sum  shall  remain  unpaid,  and  so  that  the  receipt  of  any 
daughter  who  shall  marry  while  an  infant  shall  be  a  sufficient 

to  raise  annual  discharge  for  such  interest  notwithstanding  her  infancy  :   And 

sums  for  mam-  o  .  . 

tenance  of        UPON  FURTHER  TRUST  that  if  at  my  dcccase  any  son  of  mine  other 

dren  during      than  the  Said  Cf.  B.  shall  be  under  the  age  of  twenty-one  years  or 

"^**°"^'  any  daughter  of  mine  shall  be  under  that  age  and  unmarried  my 

trustees  shall  by  some  one  of  the  ways  or  means  aforesaid  raise 

such  annual  sum  as  my  trustees  shall  think  fit,  not  exceeding  in 

any  year  for  any  one  such  minor  the  sum  of  £ ,  and  apply  the 

.  same  for  his  or  her  maintenance  or  education  in  such  manner  as 
they  my  trustees  shall  think  fit,  with  liberty  for  them  to  pay  the 
same  to  the  guardian  or  guardians  of  such  minor  for  the  purpose 

.        .  (a)  It  is  asstuned  that  0.  B.  is  of  age. 
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aforesaid,  without  beinir  liable  to  see  to  the  application  thereof :      of  beal 

28TATE  TO 

And  I  declare  that  subject  to  the  foregoing  trusts  my  trustees  shall  eldest  son 
permit  the  rents  and  profits  of  the  said  premises  comprised  in  ^^^!^:^ 
the  said  term  to  be  received  by  the  said  C.  B.,  his  heirs  and  ":    ~" 

assigns.     I  give  all  my  copyhold  and  leasehold  lands,  tenements  Devise  of 
and  hereditaments  unto  my  trustees.  Upon  the  same  trusts  as  leaseholds  to 
are    hereinbefore    declared   concerning  the  said   term   of  one  TOrres^n^g 
thousand  years  limited  in  the  said  fi'eehold  hereditaments,  but  trusts. 
so  as  not  to  increase  or  multiply  charges :  And  subject  thereto,  In 
TRUST  for  the  said  C.  B.,  absolutely:  Provided  always  and  I  Power  to 
declare  that  it  shall  be  lawful  for  my  trustees  at  all  times  during  concur  with 
the  continuance  of  the  trusts  of  the  said  term  of  one  thousand  JJ^^^^^^" 
years  to  concur  with  the  said  C.  B.,  his  heirs  or  assigns,  in  the 
sale  in  any  manner  my  trustees  shall  think  fit,  of  the  freehold, 
leasehold,   and  copyhold   premises    hereinbefore    devised    and 
bequeathed,  or  any  part  thereof,  and  in  assuring  the  same  to 
the  purchaser  or  purchasers  freed  and  discharged  from  the  trusts 
of  the  said  term :  But  in  case  of  any  such  sale  the  proceeds  Application  of 
shall  be  either  applied  in  the  payment  of  incumbrances  aflPecting      ^  ^^^^y- 
the  said  premises,  or  some  part  thereof,  or  the  same  shall  be 
received  by  my  trustees,  and  at  the  option  of  the  said  C.  B.  his 
heirs  or  assigns  and  at  his  or  their  request  in  writing,  be  either 
laid  out  in  the  purchase  of  other  hereditaments  to  be  settled  to 
the  like  uses  as  are  hereinbefore  declared  concerning  the  said 
premises  hereinbefore  devised  and  bequeathed  or  invested  in  the 
names  of  my  trustees  in  or  upon  any  stocks,  funds,  shares  or 
securities  which  my  trustees  shall  approve  to  be  held  by  them 
upon  such  trusts  as  shall  correspond  as  nearly  as  may  be  with 
the  uses  and  trusts  hereinbefore  declared  concerning  the  said 
premises,  but  with  power  at  the  like  request  in  writing  to  vary 
the  said  investments  or  to  convert  the  same  into  money  and  lay 
out  the  produce  in  the  purchase  of  other  hereditaments  to  be 
settled  as  aforesaid :  {Bequest  of  legacies)  And  I  give  all  the  resi- 
due of  my  personal  estate  to  my  said  wife  absolutely. 
In  witness,  &c. 
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No.  xn. 


OF  BE'nLED 

FUNDS  Ain> 

OTHEB  FBO- 

PEBTT  AJCONO 

OHHiDKEN 

BY  TWO 

XABBIA.OE8. 


Bedtalihat 
testator  has 
children  by 
two  marriages. 

Settlement  on 
first  mairiage, 
giving  him 
power  of 
appointment. 


i^pointment 
of  settled 
funds  to  chil- 
dren of  first 
marriage 
equaUj. 


Devise  and 
bequest  of 
testator's  own 
property  upon 
trust  for  sale 
and  conver- 
sion, and  for 
wife  during 
widowhood, 
and  then  to 
raise  for  each 
child  of  second 
marriage  a 
sum  equal  to 
share  of  each 
child  of  first 
marriage  in 
settled  fund, 
and  to  divide 
residue  among 
children  of 
both  mar- 
riages. 


WILL  of  a  Married  Man  who  hm  manned  twice.  Ap- 
pointment of  the  Funds  settled  on  his  First  Marriage 
among  his  Children  by  that  Marriage  and  gift  of  all 
the  Residue  of  his  own  Property  among  his  Children 
by  BOTH  Marriages,  Children  of  Second  Marriage 
to  take  an  Additional  Share  so  as  to  place  them  on  an 
Equality  with  the  children  of  the  First  Marriage, 

I,  A.  B.,  of,  &o.  {Commencement  of  will — Appointment  of  executors 
and  trtAstees — Bequests  of  legacies) :  And  whereas  I  have  issue 

several  children  by  my  first  wife ,  deceased,  and  also  several 

children  by  my  present  wife :  And  whereas  by  an  inden* 

ture  of  settlement  made  on  my  marriage  with  my  first  wife, 

dated day  of ,  18 — ,  I  have  power  to  appoint  by  will 

the  trust  funds  settled  by  the  said  indenture  among  my  children 
by  my  said  first  wife :  Now  in  exercise  of  the  said  power  I 
hereby  appoint  all  the  moneys,  stocks,  funds  and  securities 
which  at  my  decease  shall  be  held  upon  or  subject  to  the  trusts 
of  the  said  indenture  (which  moneys,  stocks,  funds  and  securities 
are  hereinafter  referred  to  as  "  the  trust  funds  settled  on  my 
first  marriage  "),  unto  and  among  all  my  children  by  my  said 
first  wife  who  being  sons  [have  attained  or]  shall  attain  the  age 
of  twenty-one  years,  or  being  daughters  [have  attained  or]  shall 
attain  that  age  or  [shall]  marry  under  that  age,  in  equal  shares : 
And  I  give,  devise  and  bequeath  all  my  real  and  personal  estate, 
&c.  {Devise  of  real  and  personal  estate  to  trustees  In  tttcst  to  sell 
and  convert  and  invest  proceeds  and  pay  income  to  wife  for  her  life 
or  widowhood) :  And*after  the  decease  or  second  marriage  of  my 
said  wife  (which  shaU  first  happen)  In  trust  that  my  trustees 
shall  out  of  the  residuary  trust  funds  raise  and  pay  to  ea^h  and 
every  child  of  mine  by  my  present  wife  who  being  a  son  [has 
attained  or]  shall  attain  the  age  of  twenty-one  years  or  being  a 
daughter  [has  attained  or]  shall  attain  that  age  or  shall  marry 
under  that  age,  a  sum  of  money  equal  in  amoimt  or  value  to  the 
part  or  share  of  the  trust  funds  settled  on  my  first  marriage,  to 
which  each  child  of  mine  by  my  first  marriage  shall  become 
entitled  under  the  appointment  hereinbefore  contained,  and  shall 
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divide  the  surplus  of  the  residuary  trust  funds  among  all  my 
children  as  well  by  my  first  wife  as  by  my  present  wife  who 
being  sons  [have  attained  or]  shall  attain  the  age  of  twenty-one 
years,  or  being  daughters  [have  attained  or]  shall  attain  that  age 
or  [shall]  marry  under  that  age,  in  equal  shares  {Advancement 
and  other  clauses,  suprd,  pp.  636  to  538), 
In  witness,  &o. 


OF  SETTLED 

FUNDS  AND 

OTHSB  PBO- 

FBBTT  AKONO 

CHTl.DREN 

BY  TWO 

HABBIAOES. 


No.  XIII. 


"Will  of  a  Bachelor;  Direction  to  Appropriate  a 
Legacy /or  each  of  his  Sisters  to  be  settled  upon  her 
and  her  Issue,  tcith  power  to  appoint  a  Life  Ini'erest 
to  a  Husband  ;  Besidue  to  Testator^s  Brother  abso' 
lutely. 

I,  A.  B.,  of,  &c.  {Commencement^  and  appointment  qfeocecutars  and 
trustees,  supra,  p.  534)  :  I  give,  &c.  {Bequest  of  legacies) :  I  give, 
&o.  {Devise  and  bequest  of  residue  of  real  and  personal  estate  to  trus- 
tees, in  trust  to  sell  and  convert,  and  out  of  proceeds  to  pay  funeral 
and  testamentary  expenses,  debts  and  legacies,  suprd,  p.  536) : 
And  shall,  with  and  out  of  the  residue  of  the  said  moneys, 
appropriate  and  set  apart  a  sum  of  £5,000  for  each  of  my  five 
sisters  {naming  them),  to  he  held  upon  the  trusts  hereinafter 
declared  concerning  the  same,  and  shall  stand  possessed  of  the 
surplus  of  the  said  residuary  moneys.  In  trust  for  my  brother 
{naming  him),  absolutely :  And  I  declare  that  my  trustees 
shall  stand  possessed  of  each  of  the  said  several  sums  of  £5,000 
hereinbefore  directed  to  be  appropriated  for  my  said  five  sisters 
respectively.  Upon  trust,  &o.  {trusts  of  each  legacy  for  sister  and 
her  children  with  power  to  give  a  life  inteiest  to  husband.  See 
Precedent  No,  IV,  sect,  9,  substituting  ^^  sister  ^^  for  ^^  daughter  ^^ 
throughout). 
In  witness,  &c. 
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No.  XIV. 

BEsiDxnsTo  WILL  giving  Residue  o/^Pure  Personalty  to  Charities, 
'—  with provimona  for  Marshalling  the  Assets. 


I,  &o.  {Commemenient  of  will  and  appointment  of  executors  and 

Devise  and  trustees^  and  bequests  of  pecuniary  legacies),     I  give,  devise  and 

and  personal  BEQUEATH,  all  my  real  and  personal  property  unto  my  trustees 

feustees.  In  trust  that  my  trustees  shall  sell,  call  in  and  convert  into 

in  trust  for  money  the  same  or  such  part  thereof  as  shall  not  consist  of 

and  to  divide  ^loney,  and  shall  with  the  moneys  arising  thereby  and  my  ready 

proceeds  into  monev  create  two  funds,  one  (hereinafter  called  fund  A.)  to 

two  funds,  one  ,  •'  '  ^  ,  ' 

consisting  of  consist  of  the  moneys  produced  by  the  sale  and  conversion  of  my 

?^ity  and  real  estate  and  of  such  part  of  my  personal  estate  as  cannot  by 

MSaity,^imd  ^^^  ^®  given  for  charitable  purposes,  and  the  other  (hereinafter 

the  other  of  called  fund  B.)  to  consist  of  that  part  of  my  personal  estate  or 

pure  person-  '  ,  ■■•  ,   ■*■ 

aity,  the  proceeds  thereof  which  can  by  law  be  given  for  charitable 

one  fund  to  go  purposes  :  And  I  DIRECT  that  fund  A.  shall  be  applied  in  pay- 
debts,  &c.,  and  ment  of  my  funeral  and  testamentary  expenses,  and  debts,  and 
^Svidiud  ^^®  legacies  hereinbefore  bequeathed  or  which  shall  be  bequeathed 
iiani©d»  by  any  codicil  hereto  and  the  legacy  duty  thereon  respectively, 

and  the  surplus  (if  any)  of  fund  A.  shall  be  paid  to to 

other  fund  to  whom  I  bequeath  the  same  :  And  I  direct  that  fund  B.  shall 
^"^  ^"  be  applied  in  payment  of  such  part  (if  any)  of  my  funeral  and 

testamentary  expenses,  and  debts,  and  of  the  legacies  herein- 
before bequeathed,  and  the  legacy  duty  thereon  as  fund  A.  shall 
be  insufficient  to  satisfy,  and  the  residue  of  fund  B.  shall  be 
equally  divided  between  the  following  charitable  institutions 
(namely)  {specifying  them)  :  And  I  declare  that  the  receipt  of 
the  treasurers  of  the  said  Institutions  respectively  shall  be  a 
sufficient  discharge  for  all  moneys  paid  to  them  under  the  fore- 
going direction. 
In  w^itness,  &c. 


WILUL 
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No.  XV. 

WILL  of  Beal  and  Pebsonal  Estate,  including  Beal      of  bbax 
Estate  in  Scotland  (a),  Australia  and  New  Zea-     bcxxtland. 


LAND  (6),  Upon  Trusts /or  Sale  and  Conversion. 
I,  A.  B.,  of,  &c.   (Commencement  of  mil  and  appointment  of 

executors   and  trustees^  supra,  p.    634).      I   devise,   CX)NVEY,   and  General  deviae 

bequeath,  all  the  real  and  personal  estate  in  England,  Scotland,  in  England, 
Australia,  New  Zealand,  or  elsewhere,  of  or  to  which  I  am  now  ^^^^^  q^ 
or  at  my  death  shall  he  seised,  possessed,  or  entitled,  or  over  f^®JJ?®^iV^ 
which  I  now  have  or  at  my  death  shall  have  any  power  of  dis-  trust  for  sale 
position  (except  what  is  otherwise  disposed  of  by  this  my  will)  aion. 
unto  my  trustees,  their  heirs,  executors,  administrators,  and 
assigns.  In  trust,  &o.  {Trusts  for  sale  and  conversion,  and  trusts 
of  proceeds  as  in  Precedent  No.  II.,  sujyrd,  p.  535).     And  I  Maintenance 
DECLARE  (c),  that  if  at  the  decease  of  my  said  wife  any  child  or 
grandchild  of  mine  entitled  in  expectancy  to  a  share  under  this 
my  will  shall  be  under  the  age  of  twenty-one  years,  and  being 
a  female  shall  be  unmarried,  then  and  in  every  such  case  my 
trustees  may  apply  the  whole  or  any  part  of  the  income  of  the 
expectant  share  of  such  minor  for  or  towards  his  or  her  main- 
tenance and  education,  with  liberty  to  pay  the  same  to  the 
guardian  or  any  of  the  guardians  of  such  infant  for  the  purpose 
aforesaid,  without  being  liable  to  see  to  the  application  thereof, 
and  shall  invest  the  residue,  (if  any)  of  the  said  income  and  the 
resulting  income  thereof  so  as  to  accumulate  at  compound  inte- 
rest to  the  intent  that  such  accumulations  shall  be  added  to  the 
principal   share  from  which  the  same  shall  have  arisen  and 
follow  the  destination  thereof,  but  my  trustees  may  at  any  time 
resort  to  the  accumulations  of  any  preceding  year  or  years  and 
apply  the  same  for  or  towards  the  maintenance  or  education  of 
any  person  for  the  time  being  presumptively  entitled  thereto : 
And  I  ALSO  declare  that  my  trustees  may  with  the  consent  in  Advancement 


clause. 


(a\  See  P2^447,  «ttgra. 


The  English  Wills  Act  has  been  adopted  in  Australia  and  New 
Zealand  and  most  (if  not  all)  of  the  other  British  colonies. 

(e)  The  maintenance  clause  is  inserted,  because  the  Oonveyancing  Act 
would  not  apply  to  the  2roi>erty  out  of  England,  except  so  far  as  it  may 
have  been  adopted  by  the  provincial  legislatures^ 
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writing  of  my  said  wife  during  her  life  and  after  her  decease  at 
the  discretion  of  my  trustees  raise  any  part  or  parts  not  exceed- 
ing together  one  moiety  of  the  expectant  share  of  any  child  or 
grandchild  of  mine  under  this  my  will  and  apply  the  same  for 
his  or  her  advancement,  preferment,  or  henefit  as  my  trustees 
with  such  consent  or  at  such  discretion  as  aforesaid  shall  think 
fit.  And  I  DECLARE  that  my  trustees  may  postpone  the  sale 
and  conversion  of  my  real  and  personal  property,  or  any  part 
thereof,  and  in  particular  may  continue  any  investments  whether 
the  same  are  of  a  nature  authorized  by  this  my  will  or  not  for 
so  long  as  they  shall  think  fit,  without  being  answerable  for 
any  loss  arising  thereby,  and  the  rents,  profits,  and  income  to 
accrue  from  and  after  my  death  from  such  part  of  my  property 
as  shall  for  the  time  being  remain  imsold  and  outstanding,  shall, 
after  payment  thereout  of  all  such  expenses  and  outgoings  as  in 
the  opinion  of  my  trustees  ought  to  be  paid  out  of  income,  be 
paid  and  applied  to  the  person  or  persons,  and  in  the  manner  to 
whom  and  in  which  the  income  of  the  moneys  produced  by  such 
sale  and  conversion  would  for  the  time  being  be  payable  or 
applicable  under  this  my  will  if  such  sale  and  conversion  had 
been  actually  made :  And  I  deci  are,  that  (in  addition  to  all 
powers  conferred  on  trustees  by  law)  (d)  my  trustees  shall  have 
full  power  to  let  or  demise  any  real  or  leasehold  property  for 
the  time  being  remaining  unsold  for  any  term  or  terms  of 
years  at  such  rent  and  upon  such  conditions  as  they  shall 
think  fit,  to  accept  surrenders  of  leases  and  tenancies,  to  expend 
money  in  repairs  and  improvements,  to  fell  timber  and  other 
trees,  and  generally  to  manage  the  property  in  such  manner 
as  they  shall  think  fit,  and  also  to  borrow  any  money  on 
mortgage  of  the  property  or  any  part  thereof  for  the  purpose  of 
paying  for  any  improvements  or  other  expenses  which  in  the 
opinion  of  my  trustees  ought  to  be  paid  out  of  capital  and  not 
out  of  income :  And  I  also  declare  that  as  regards  any  property 
out  of  Great  Britain  my  trustees  may  appoint  attomies,  agents, 
and  managers  with  such  remuneration  as  they  shall  think  proper, 
and  may  delegate  to  any  such  persons  all  or  any  of  the  powers 
hereby  vested  in  them,  and  may  advance  to  them  any  moneys 
out  of  my  estate  for  any  purpose  connected  with  the  manage- 


{d)  See  as  to  property  in  Scotland,  30  &  31  Yict.  o.  97,  as.  2,  3. 
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[xnent  of  the  said  property  without  heinfi:  answerable  for  any  loss      of  bbal 

E8TATB  IN 

arising  thereby :  And  I  also  declare,  that  any  moneys  liable     bootland. 
to  be  invested  under  this  my  will  may  be  invested  in  or  upon  invegtment 
any  stocks,  funds,  or  securities  of  or  guaranteed  by  the  govern-  cia"*®- 
ment  of  the   United  IQngdom   or  India  or  any  colonial  or 
provincial  government  in  Australia  or  New  2jealand,  or  in  or 
upon  the  stocks,  shares,  bonds,  or  securities  of  any  railway  or 
other  company,  or  any  municipal  corporation  or  public  body  in 
Great  Britain,  India,  Australia,  or  New  Zealand,  or  in  the  pur- 
chase or  upon  mortgage  of  real  or  heritable  or  leasehold  property 
in  Great  Britain,  Australia,  or  New  2jealand,  and  so  that  any 
property  purchased  as  aforesaid  shall  be  subject  to  the  trusts 
and  provisions  of  this  my  will  as  if  the  same  had  formed  part  of 
tny  estate  at  my  death :  And  I  also  declare,  that  my  trustees  Power  to 
shall  have  full  power  to  settle  and  determine  all  questionsvwhich  questions! 
may  arise  in  relation  to  the  trust  property  or  any  part  thereof, 
and  may  determine  whether  any  money  shall  for  the  purposes 
of  this  my  will  be  considered  as  income  or  capital,  and  what 
expenses  ought  to  be  paid  out  of  income  and  capital  respec- 
tively:   And  I  also  declare,  that  my  trustees  may  make  Power  to 
arrangements  among  themselves  for  the  division  between  them  ^u^S^  oi 
of  the  business  of  the  trust,  and  in  particular  may  leave  the  ^,S?" 
management  of  my  property  out  of  Gb^at  Britain  to  any  one  or  tru^teee. 
more  of  their  number  who  may  be  resident  there,   and  the 
management  of  my  property  in  Great  Britain  to  any  one  or  more 
of  their  number  who  may  be  resident  there,  and  in  such  case 
the  trustee  or  trustees  with  whom  the  management  of  part  of 
my  property  shall  be  left  as  aforesaid  shall  so  long  as  the 
arrangement  remains  in  force  be  competent  by  himself  or  them- 
eelves  to  exercise  all  the  powers  conferred  by  this  my  will  in  re- 
lation to  that  property  except  the  power  of  appointing  a  new 
trustee  or  new  trustees,  and  shall  be  solely  responsible  for  the  con- 
duct of  the  business  relating  thereto :  And  I  also  declare,  that  Power  to 
each  or  any  of  my  trustees  may  at  any  time,  with  the  consent  of  S^^d  to 
his  co-trustee  or  co-trustees  (if  any)  resign  the  trusteeship  of  ^rteee*^^^ 
this  my  will :  And  I  also  declare,  that  if  and  whenever  any 
trustee  for  the  time  being  of  this  my  will  shall  die  or  resign  the 
trusteeship,  or  refuse  or  become  incapable  to  act  as  a  trustee, 
then  and  in  eveiy  such  case  it  shall  be  lawful  for  the  surviving 
or  continuing  trustees  or  trustee  for  the  time  being  of  this  my 
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win  (and  for  this  purpose  eyery  reBigning  or  refusing  trostee  if 
willing  to  act  in  the  execution  of  this  power  shall  be  considered 
a  continuing  trustee)  or  for  the  executors  or  administrators  of 
the  last  acting  trustee,  to  appoint  a  new  trustee  or  new  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or  resigning,  or 
refusing,  or  becoming  incapable  to  act  as  aforesaid,  and  upon 
every  such  appointment  the  number  of  trustees  may  be  altered, 
provided  they  be  not  reduced  below  two :  Akd  I  declare,  that  all 
trusts  and  powers  hereby  reposed  and  vested  in  my  trustees  may 
be  exercised  by  the  survivors  or  survivor  of  them  or  other  the 
persons  or  person  who  shall  for  the  time  being  be  the  trustees  or 
trustee  of  this  my  will :  And  I  also  declare,  that  each  and 
every  trustee  of  this  my  will  shall  be  answerable  for  his  own 
acts  and  defaults  only,  and  not  for  those  of  any  co-trustee,  or  of 
any  agent  or  manager  appointed  under  the  powers  of  this  my 
will,  nor  for  any  banker,  broker,  or  other  person  with  whom 
moneys  or  securities  may  be  deposited  for  safe  custody,  nor  for 
any  other  loss  imless  the  same  shall  be  caused  by  his  own  wilful 
act  or  default,  and  the  trustees  may  reimburse  themselves  out 
of  the  trust  premises  all  costs  and  expenses  incurred  by  them 
in  or  about  the  execution  of  the  trusts  of  this  my  will. 
In  witness,  &c. 
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WILL  of  Property  in  England,  and  in  the  United  States 
q/"  America  (a). 

I,  A.  B.,  of,  &c.  {Commencement  of  will,  suprd,  p.  534). 

1.  I  APPOINT  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  to  be  my 
American  executors  to  administer  my  personal  estate  in  the 
United  States  of  America,  meaning  thereby  all  stocks  and  loans 
of  corporations  created  by  the  United  States  and  by  the  States 
thereof,  and  all  loans  of  any  of  the  States  of  the  United  States 


(a)  This  precedent  may  be  easily  adapted  to  property  in  any  Britisli 
colony. 
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or  of  any  munioipality  created  by  any  such  State,  all  policies  of   or  peopkett 

•^  ir  J  J  J  1-1  IN  ENGLAND 

insurance^  and  all  debts,  moneys,  and  personal  property  due  or  and  ajcebiga. 
belonging  to  me   at  the  time  of  my  decease,  or  which  may  ' 

become  due  or  belong  to  my  estate  thereafter  not  collectible  by 
my  English  executors  by  virtue  of  the  grant  of  letters  testamen- 
tary to  them  by  any  of  the  Courts  of  Great  Britain. 

2.  I  APPOINT  G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.,  to  be  my  and  of  English 

'        ,    ,  7       7         7  tf    executors. 

English  executors  to  administer  all  my  personal  estate  other 
than  what  is  hereinbefore  directed  to  be  administered  by  my 
American  executors. 

3.  I  DEVISE  all  the  real  estate  of  every  sort  and  kind  situate  Devise  of 
in  any  part  of  the  United  States  of  America  belongiog  to  me  or  America  to 
over  which  I  have  any  power  of  disposition  unto  the  said  C.  D.  tru^^L 
and  E.  F.,  In  trust  without  any  more  delay  than  is  consistent  trasttoreali^^' 
with  the  realization  of  reasonable  prices  to  sell  and  dispose  of  all 

the  said  real  estate  and  of  all  that  they  may  acquire  after  my 
decease  in  any  way  or  manner  at  public  or  private  sale  with 
power  to  make  good  deeds  of  conveyance  thereof  in  fee  simple 
or  for  any  less  estate  without  any  obligation  on  the  part  of  the 
purchasers  to  see  to  or  be  responsible  for  the  application  of .  the 
purchase-moneys,  and  with  power  as  regards  any  real  estate 
agreed  to  be  sold  in  my  lifetime  to  perfect  the  title  thereto,  and 
convey  the  same  to  the  purchasers  thereof. 

4.  My  American  executors  and  trustees  shall  remit  to  my  American 
English  executors  and  trustees  all  moneys  arising  from  the  sale  trustees  to 
of  my  real  estate  in  America,  and  from  the  collection  and  con-  to^^h^^ 
version  of  my  personal  estate  in  America,   except  so   much  2!^i^"*'^^ 
thereof  as  may  be  required  for  payment  of  my  debts  in  America 

and  the  expenses  of  administering  my  estate  in  America,  and 
the  receipt  of  my  English  trustees  for  all  moneys  remitted  to 
them  as  aforesaid  shall  be  a  sufficient  discharge  for  the  same. 

5.  I  DEVISE   and  bequeath  all  my  real  estate  and  chattels  real  Devise  and 
in  England  or  Wales,  and  all  my  personal  estate  other  than  smd  personal 
what  is  hereinbefore  directed  to  be  administered  by  my  American  En|^a^  to 
trustees,  unto  the  said  G.  H.  and  I.  K.  (hereinafter  called  "  my  E?^J^  . 

'  N      ^  J    trustees  m 

English  trustees    ),  In  trust  to  sell,  call  in,  and  convert  into  trust  to  sell 
money  the  same  at  such  times  and  in  such  manner  as  they  shall 
think  fit. 

6.  My  English  trustees  shall  stand  possessed  of  all  moneys  Trusts  of 
arising  from  the  sale  and  conversion  of  my  real  and  personal  j^^^l  bj 
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.Lsm  AKEBioiL.  monejs  remitted  to  them  by  my  American  executors  and  trus- 


English 
trustees. 


tees  as  aforesaid,  upon  the  trusts  following  (that  is  to  say),  My 
English  trustees  shall  with  and  out  of  the  same  pay  my  funeral 
and  testamentary  expenses  and  debts  (except  such  debts  as  shall 
be  paid  by  my  American  executors  and  trustees),  and  the 
legacies  bequeathed  by  this  my  will,  and  shall  invest,  &o. 
{Trusts  for  investment  and  remainder  of  tcill  as  in  Precedent  No.  II. ^ 
suprdf  pp.  535  to  538,  substituting  "  my  English  trustees  "  for 
"my  trustees"). 
In  witness,  &c. 
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WILL  of  a  Married  Woman  :  Appointment  by  her  under 
a  powe^^  contained  in  a  Settlement  of  Trust  Moneys 
in  favour  of  her  Husband /or  lifoy  and  after  his  decease 
in  favour  of  her  Children,  with  Proviso  that  Share  of 
Son  shall  be  retained  on  Special  Trusts  to  prevent 
Alienation  as  far  as  possible^  and  Residuary  Bequest 
to  Husband. 

I,  A.  B.  {testatrix)^  the  wife  of,  &o.,  hereby  declare  this  to  be 
my  last  will  and  testament :  Whereas,  &c.  {Recite  settlement 
whereby  trust  funds  were  settled  on  testatrix  for  life^  and  after  her 
death  on  her  children^  as  she  should  appoint,  with  power  to  appoint 
a  life  interest  to  her  husband)  :  And  whereas  I  have  eight 
children  now  living,  all  of  whom  have  attained  the  age  of 
twenty-one  years.  Now  in  exercise  of  the  powers  for  this 
purpose  given  to  me  by  the  said  indenture,  and  of  all  other  powers 
(if  any)  me  hereunto  enabling,  I  hereby  direct  and  appoint  that 
the  trustees  or  trustee  for  the  time  being  of  the  said  indenture 
shall,  after  my  decease,  stand  possessed  of  aU  the  moneys,  stocks, 
funds  and  securities  for  the  time  being,  subject  to  the  trusts 
thereof  (hereinafter  called  "  the  trust  fund  hereby  appointed  " ), 
Upon  trust  to  pay  the  income  thereof  to  my  said  husband,  if 
he  shall  survive  me,  during  his  life,  and  after  his  decease.  In 
trust  for  all  my  children  living  at  my  decease,  in  equal  «hare6| 
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subject  as  to  the  share  of  my  son  D.  B.  to  the  following  provi-  op  a  mabeibd 

sions  (that  is  to  say) :  Provided  alwa'Js  and  I  declare  that  if  '■ — 

my  son  D.  B.  shall  survive  me,  the  said  trustees  or  trustee  shall  ^^of  wn* 
retain  his  share  of  the  trust  fund  hereby  appointed,  and  pay  the  ^^f\  ^. 

J     x:t:  '  r  J  retained  upon 

income  thereof  to  the  said  D.  B.  until  his  death,  or  until  the  special  trusts 
expiration  of  a  term  of  twenty-one  years  computed  from  my  auenation,  &c. 
death  (a),  or  until  he  shall  become  bankrupt,  or  assign  or  charge 
the  said  income,  or  some  part  thereof,  or  do  or  suffer  something 
whereby  the  said  income,  if  belonging  absolutely  to  him,  or  some 
part  thereof,  would  become  vested  in  or  payable  to  some  other 
person,  whichever  of  the  aforesaid  events  shall  first  happen ;  and 
from  and  after  the  determination  of  the  foregoing  trust  (herein- 
after referred  to  as  "  the  first  trust "),  shaU  hold  the  said  share 
In  trust  as  follows  (that  is  to  say) : — If  the  first  trust  shall 
determine  by  reason  of  the  expiration  of  the  said  term  of  twenty- 
one  years  in  the  lifetime  of  the  said  D.  B.,  then  In  trust  for  the 
said  D.  B.  absolutely ;  And  if  the  first  trust  shall  determine  by 
reason  of  the  death  of  the  said  D.  B.  before  the  expiration  of 
the  said  term,  then  In  trust  for  such  person  or  persons,  and  in 
such  maimer  as  the  said  D.  B.  shall  by  his  will  appoint ;  and  in 
default  of  such  appointment,  and  so  far  as  any  such  appoint- 
ment shall  not  extend.  In  trust  for  my  other  children  in  equal 
shares :  And  if  the  first  trust  shall  determine  in  the  lifetime  of 
the  said  D.  B.,  and  before  the  expiration  of  the  said  term,  by 
reason  of  his  bankruptcy  or  of  any  such  other  event  as  afore- 
said, then  In  trust  for  my  other  children  in  equal  shares :  And  Gift  of  residue 
I  GIVE  all  income  which  may  be  owing  to  me  at  my  death,  in-  husb^d^  ^ 
eluding  the  proportionate  part  belonging  to  my  estate  of  the  ^^^^^^^^ 
income  of  the  trust  fund  hereby  appointed  for  the  current  half-  of  Mm  to  be 

executor 

year  in  which  my  death  happens,  and  aU  other  (if  any)  the 
property  belonging  to  me  at  my  death  for  my  separate  use,  and 
which  I  have  power  to  dispose  of  by  will,  unto  my  said  husband 
absolutely :  And  I  appoint  my  said  husband  to  be  the  executor 
of  this  my  will. 
In  witness,  &c. 

(a)  This  limit  is  inserted  in  order  to  prevent  the  application  of  the  rule 
ag^dnst  perpetuities. 
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No.  xvni. 

OFATBAPBB.  WILL  of  a  Trader  canning  (yix  Business  hy  himself^  coti'- 

taining  Directions  as  to  his  hminess, 

I,  A.  B.,  of,  &o.  {Commenconent  of  will  and  appointmmt  of 
^oseand  eocecutors  and  trustees^  and  gift  of  legacies^  suprdy  p.  634) :  I  give, 
residue  of  real  DEVISE,  AND  BEQUEATH  all  my  property  not  hereby  otherwise 
proi^^to  disposed  of  unto  my  trustees,  Upon  trust  that  my  trustees  shall 
j^^'°^  (subject  to  the  directions  hereinafter  contained  with  respect  to 
converaon.       my  business)  Sell,  &c.  {Trustsfor  sale  and  conversion y  and  trusts 

of  proceedsy  as  in  Precedent  No.  //.,  mprdy  p.  535).  And 
Powers  to        -^ith  respect  to  the  business  of  a now  carried  on  by  me  at 

trustees  to  ,  ... 

continue  or      af  orcsaid,  Or  any  other  business  in  which  I  may  be  engaged 

busing,  with  ^^  ^J  deccasc,  I  cmpowcr  my  trustees  to  continue  the  same  for 
M  to^i^I^"  so  long  as  they  shall  think  fit,  or  to  discontinue  the  same  at  any 
ment  of  time  and  to  wind  up  the  affairs  thereof,  with  liberty  for  my 

trustees  if  and  so  long  as  they  shall  continue  the  business  to 
employ  therein  the  whole  or  any  part  of  the  capital  which  shall 
be  employed  therein  at  my  decease,  and  also  such  further  part 
(if  any)  of  my  estate  as  they  shall  think  proper,  and  with  liberty 
also  to  employ  managers,  agents,  and  clerks,  and  also  to  admit 
any  person  or  persons  as  a  partner  or  partners  with  them  in  the 
business,  and  generally  to  act  in  the  conduct  of  the  said  business 
as  they  shall  in  their  absolute  discretion  think  fit,  without  being 
answerable  for  any  loss  arising  thereby.  And  (subject  to  the 
provisions  hereinbefore  contained  as  to  the  said  business)  I 
authorize  my  trustees  to  postpone  the  sale  and  conversion  of 
my  property,  or  any  part  thereof,  for  so  long  as  they  shaU 
think  fit,  and  I  declare  that  the  rents,  profits,  and  income  of 
my  property  for  the  time  being  remaining  unsold  and  unconverted 
(including  the  profits  of  the  said  business  while  carried  on 
by  my  trustees)  shall  be  paid,  &c.  {Rest  of  trill  as  in  Precedent 
No.  II.) 

In  WITNESS,  &c. 
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No.  XIX. 

WILL  of  a  pei*8on  carrying  on  a  Trade  in  Partnership  oFAPAKnraB, 
tcith  other  persona^  containing  Directions  as  to  Wind-    noNs^^Sro' 
ING  ijp  the  Business.  '"^S^J^ 


)U8mess. 


I,  A.  B.,  of,  &c.  {Comnienceinent  of  will  and  appointment  of  exe^ 
cutora  and  tniatees^  and  guardianSy  auprdy  p.  534 :  Bequest  of 
kgaciea) :  I  give,  devise,  and  bequeath  all  my  property,  Devise  and 
"whether  real  or  personcd,  not  hereby  otherwise  disposed  of,  unto  ^Su^of  real 
my  trustees.  Upon  trust  that  my  trustees  shall  (subject  to  the  ^^^°*^ 
directions  hereinafter  contained  with  respect  to  my  partnership  trustees  for 
business)  sell,  &c.   {Trusts  for  sale  and  conversion :    Trmts  of  conversion. 
proceeds  as  in  Precedent  JVb.  //.,  suprd,  p.  535);    And  with  f^^^^. 
respect  to  my  share  and  interest  in  the  business  of ,  now  wind  up  share 

•   J  i_  i  •  X         1-  •  'ja.  /  \     o^  testator  in 

earned  on  by  me  at m  partnership  with  {names) , 

imder  the  firm  of  and  Co.,  I  empower  my  trustees  to 

adjust  and  settle  all  accounts  and  transactions  relating  to  the 
said  partnership  business,  and  to  wind  up  the  affairs  and  con- 
cerns thereof,  and  ascertain  the  amount  of  my  share  and  interest 
therein,  either  according  to  the  provisions  of  the  articles  of 
partnership  under  which  the  said  business  shall  be  carried  on  at 
my  decease,  or  upon  such  other  terms  and  in  such  other  manner 
as  may  be  agreed  on  between  them  and  my  surviving  partners 
or  partner,  with  power  for  my  trustees  to  refer  to  arbitration,  or 
otherwise  to  compromise  or  settle  any  question  that  may  arise  in 
or  about  the  winding  up  of  the  said  concern,  in  such  manner  as 
they  may  think  fit,  and  generally  to  do  and  execute  aU  such 
acts  and  things  in  relation  to  the  premises  as  may  appear  to 
them  necessary  or  expedient,  without  being  answerable  for  any 
loss  which  may  arise  thereby :  And  I  authorize  my  trustees,  if  ^^^SLJ^ 
they  shall  in  their  discretion  think  fit,  to  permit  the  whole  or  permit  tes- 
any  part  of  the  amount  which  on  taking  the  accounts  of  the  capitsJ  to     ^ 
said  partnership  shall  appear  to  be  due  to  my  estate,  as  and  for  t^^™or 
my  share  and  interest  in  the  said  business,  to  remain  in  the  said  »®^'^^  y®<^- 
business  as  a  loan  for  any  period  not  exceeding  seven  years 
from  my  decease,  but  so  that  the  repayment  thereof,  with  inte- 
rest after  the  rate  of  £5  per  cent,  per  annum,  shall  be  secured 
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OF  A  PABTNEB, 

WITH  DIBEO- 

TIONB  AS  TO 

WINDING-  UP 

BUSINESS. 

Power  to 
trustees  to 
postpone  sale 
and  conver- 
sion. 


by  the  joint  and  several  bond  of  the  persons  or  person  for  the 
time  being  oontinuing  to  cany  on  the  said  business  either  with 
or  without  any  other  seourity  for  the  same,  as  my  trustees  shall 
think  fit :  And  (subject  to  the  provisions  hereinbefore  contained 
as  to  the  said  business)  I  empower  my  trustees  to  postpone  the 
sale  and  conversion  of  my  property,  or  any  part  thereof,  for  so 
long  as  they  shall  think  fit :  And  I  direct  that  the  net  rents 
and  income  of  my  real  and  personal  estate,  which  shall  for  the 
time  being  remain  unsold  and  unconverted  (including  the  inte- 
rest of  any  capital  left  in  the  said  business  as  aforesaid),  shall  be 
paid,  &c.  (Direction  as  to  income  of  unconverted  property  ;  Clauses 
as  to  investments  and  appointment  ofmw  trustees^  suprd^  pp.  536, 
537.) 
In  witness,  &c. 


No.  XX. 


OF  A  PABTNEB, 

WITH  FOWEB 

TO  OONTINITB 

BXrSINESS. 


Power  to 
trustees  to 
make  arrange- 
ments for 
carrying 
into  effect 
articles  of 
partnership, 


and  to  vary 
articles. 


Power  to 
trustees  to 
continue 
busineas. 


WILL  of  a  person  carrying  on  Trade  in  Partnership, 
giving  Powers  to  continue  same, 

I,  A.  B.,  of,  &c.  {First  part  of  will  as  in  last  Precedent) :  And 

with  respect  to  the  business  of  a  y  carried  on  by  me  in 

partnership  with  ,  under  articles  of  partnership,   dated 

the day  of ,  18 — ,  I  empower  my  trustees  to  make 

such  arrangements  as  may  seem  to  them  desirable  for  carrying 
into  effect  the  provisions  of  the  said  articles  of  partnership  so 
far  as  the  same  shall  be  in  force  at  my  decease,  with  liberty  to 
determine  in  such  manner  as  may  be  advised  by  counsel  or 
otherwise,  any  question  which  may  arise  as  to  the  construc- 
tion of  the  said  articles  or  otherwise  in  relation  thereto :  And 
I  ALSO  empower  my  trustees,  if  they  shall  think  fit  so  to 
do,  to  vary  the  provisions  of  the  said  artides  of  partnership 
in  such  manner  as  may  be  agreed  on  between  them  and  my 
surviving  partners  or  partner.  And  (subject  to  the  provisions 
of  the  said  articles  of  partnership,  if  and  so  long  as  the 
same  shall  remain  in  force)  I  empower  my  trustees  to  con- 
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tinue  the  said  busiiiess  for  Buoh  period  after  my  decease  as  op  a  pabtneb, 
they  may  think  fit,  with  liberty  to  carry  on  the  same  either   tooontinuh 

alone  or  in  partnership  with  the  persons  or  person  (if  any)  — 

who  shall  be  my  partners  or  partner  at  my  decease  or  with  any 
other  person  or  persons,  and  upon  such  terms  as  to  division  of 
profits  and  otherwise  as  may  be  agreed  on,  and  with  liberty  also 
to  employ  in  the  said  business  the  whole  or  any  part  of  my 
capital  which  shall  be  employed  therein  at  my  decease,  and  also 
such  further  part  (if  any)  of  my  estate  and  effects  as  to  my 
trustees  shall  seem  proper,  and  with  liberty  also  to  employ  such 
managers,  agents  and  clerks  in  or  about  the  said  business,  and 
to  allow  to  them  such  salaries  and  wages  as  my  trustees  shall 
think  fit ;  And  my  trustees  shall  have  the  fullest  powers  and 
discretions  as  to  the  mode  of  conducting  the  said  business 
and  otherwise  in  relation  thereto  as  if  they  were  the  absolute 
owners  thereof  :  And  I  also  empower  my  trustees  (subject  Power  to 

_  make  arrange- 

as  aforesaid)  to  make  such  arrangements  as  may  seem  to  them  ments  for 

^•^tPl^•l^l•  1  t-  i*  '   J.     lA.  •J  introductioii  of 

desirable  for  the  mtroduction  at  any  time  or  times  mto  the  said  son  into 
business  of  any  one  or  more  of  my  sons  whom  my  trustees  shall  ^^"»^®"> 
think  fit  to  introduce  into  the  said  business,  and  for  the  employ- 
ment of  such  son  or  sons  in  the  same  business  in  the  meantime 
as  a  manager  or  clerk,  or  in  any  other  capacity  at  such  salary  or 
wages  and  upon  such  terms  as  my  trustees  shall  think  fit :  And  and  to  advance 
I  EMPOWER  my  trustees  ut  their  discretion  to  advance  and  lend  so  introduced, 
to  any  son  or  sons  of  mine  who  shall  be  introduced  into  the  said 
business  as  aforesaid,  either  alone  or  jointly  with  his  or  their 
partner  or  partners  (if  any),  or  to  continue  in  the  possession  or 
under  the  control  of  such  son  or  sons,  either  alone  or  jointly  as 
aforesaid,  the  whole  or  any  part  of  my  estate  and  effects  for  the 
time  being  employed  in  such  business,  and  also  if  my  trustees 
shall  think  fit  any  further  part  of  my  estate  and  effects  for  such 
time  and  upon  such  terms  and  conditions,  and  either  with  or 
without  security,  as  my  trustees  shall  think  fit :  And  I  declare 
that  the  capital  so  advanced  or  lent  to  or  left  in  the  possession 
or  under  the  control  of  such  son  or  sons  either  alone  or  jointly 
as  aforesaid  shall  be  considered  as  a  debt  to  my  estate,  and  shall 
bear  interest  after  the  rate  of  £5  per  cent,  per  annum,  but  any 
son  or  sons  of  mine  introduced  into  the  said  business  as  afore- 
said shall  not  pay  anything  to  my  estate  for  the  goodwill  of  the 
said  business :  Provided  always,  and  I  further  declare,  Power  to 
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OF  A  PABTNEB, 

WITH  POWEB. 

TO  COMTJLN  U£ 

BUSINESS. 

leave  manage- 
ment of 
business  to 
partners, 


or  to  co- 
trustee. 


Trustees  to 
be  entitled  to 
allowance  for 
carrying  on 
business. 


Power  to 
wind  up 
business. 


that  my  trustees  may  (if  they  think  fit)  leave  the  entire 
management  of  the  said  business  while  so  continued  as  aforesaid 
to  the  other  partner  or  partners  (if  any),  or  if  there  shall  be  no 
such  partner,  then  to  a  manager  or  managers  to  be  appointed 
for  that  purpose  by  my  trustees,  and  my  trustees  shall  be  under 
no  obligation  to  attend  personally  to  the  said  business  or  be  in 
anywise  responsible  for  any  loss  which  may  arise  by  their 
omission  to  attend  personally  to  the  said  business  or  to  interfere 
therein  :  And  also,  that  if  one  or  more  of  my  trustees  for  the 
time  being  shall  be  unwilling  to  engage  in  and  continue  such 
business  as  aforesaid,  he  or  they  may  allow  his  or  their  co*tru6tee 
or  co-trustees  to  engage  in  and  continue  the  same  and  to  act 
alone  in  relation  to  the  trusts  of  this  my  will  so  far  as  regards 
such  business :  And  I  also  declare  that  my  trustees  for  the 
time  being  carrying  on  the  said  business  shall  be  entitled  to 
retain  and  divide  between  themselves  for  their  own  use  the 

annual  sum  of  £ out  of  the  profits  of  the  said  business  as  a 

remuneration  for  their  trouble:  And  (subject  to  the  said  articleB 
of  partnership)  I  empower  my  trustees  to  discontinue  and  wind 
up  the  said  business  so  far  as  regards  my  estate  either  immedi- 
ately after  my  decease  or  at  such  other  time  or  times  as  they 
shall  think  fit,  and  to  make  such  arrangements  in  relation  thereto 
as  they  may  deem  proper,  and  in  particular  my  trustees  may 
leave  to  any  partner,  agent,  or  other  person  the  collection  of  any 
outstanding  debts,  and  may  give  such  time  as  my  trustees  shall 
think  fit  for  payment  by  any  partner  or  partners  of  the  sum 
which  under  any  such  arrangement  as  aforesaid  shall  become 
payable  by  him  or  them  to  my  estate,  and  either  with  or  without 
security,  and  may  appoint  or  concur  in  appointing  such  ac- 
countants, valuers,  and  other  persons  as  may  be  deemed  proper 
for  taking  the  accounts  of  the  said  partnership  and  for  valuing 
any  matters  which  may  be  capable  of  valuation,  and  may  settle 
and  adjust  accounts,  may  refer  to  arbitration,  or  otherwise  com- 
promise and  settle  any  questions  and  differences,  and  generally 
shall  have  the  fullest  power  and  discretion  in  relation  to  the 
winding  up  of  the  said  business  so  as  if  they  were  the  absolute 
owners  thereof :  And  subject  to  the  provisions  hereinbefore  con- 
tained as  to  the  said  business,  I  empower  my  trustees  to  post- 
pone the  sale  and  conversion  of  my  property,  or  any  part  thereof, 
for  so  long  as  they  shall  think  fit;  and  I  dedare  that  the  income 
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of  any  property  remaming  unBold  and  unconverted,  including  or  a  paetneb, 
the  profits  o£  the  said  business  while  carried  on  by  my  trustees,   to  oontinub 
shall,  after  the  payment  thereout  of  such  outgoings  and  ex-     b^^siness.  ^ 
penses  as  in  the  opinion  of  my  trustees  ought  to  be  paid  out  of 
income,  be  paid,  &o.     {Directions  as  to  income  of  unconverted  prO' 
perty  and  investment  clause ^  and  appointment  of  new  trustees^  mprdy 
pp.  636,  537.) 
In  witness,  &o. 


No.  XXI. 
"WILL  of  a  Trader  ;  Bequest  to  Wife  of  use  of  Furni-    optbadeb, 

o  "WITHDIBEC- 

ture,  cfCy  during  Widowhood;  Devise  aiid  Bequest  tionstooabbt 

of  Eeal  and  Personal  estate  to  trustees ;  Direction  1 

to  carry  on  Business  until  Youngest  Son  of  Testator 
attains  Twenty-one,  and  during  the  same  period  to  pay 
Ajjnual  Sum  to  Testator's  Wife,  detet*mitiable  on  her 
Second  Marriage  ;  When  youngest  Son  attains  twenty^ 
ofiCf  Business  to  be  offered  for  Sale  to  Sons  in  Succes- 
sion, and  Lease  of  Business  Premises  to  he  made  to 
purcliaser;  Annual  Sum  to  be  paid  to  Wife,  and 
subject  theretOy  Surplus  to  go  to  all  the  Children 
equally  ;  Usual  2)rovisions. 

I,  A.  B.,  of,  &o.  {Commencement  and  appointment  of  executors  and 
trustees  and  guardiam^  sttprd,  p.    534) :   I   give  to  my   wife  Bluest  to 

{name)  during  her  life,  if  she  shall  so  long  remain  my  books,  &^,  ^ 

widow,  the  use  and  enjoyment  of  aU  my  books,  pictures,  prints,  ^Ji^hood 
plate,  linen,  china,  household  furniture,  and  household  effects ; 
And  I  direct  that  after  her  decease  or  second  marriage  (which 
shall  first  happen)  the  same  shall  fall  into  the  residue  of  my 
personal  estate  {Bequest  of  legacies) :   I  give  all  the  residue  of  Bequest  of 
my  estate  and  effects,  both  real  and  personal,  unto  my  trustees,  tnutece. 
upon  the  trusts  and  with  and  subject  to  the  powers  and  provisions 
hereinafter  declared  concerning  the  same  (that  is  to  say).  Upon  Upon  trust  to 
TRUST  that  my  trustees  shall  continue  to  carry  on  the  business  busmeas  untn 
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opnuDKB,    of ,  now  oarried  on  by  me  at y  until  the  youngest  for 

TioNs  TO  CABBY  tho  timo  boing  of  my  four  sons,  namely  {names  of  four  sons) 
oy  BusiKEBB.   gj^gjj  ^^^^  ^j^^  ^Q  Qf  twenty-one  years,  with  liberty  for  my 

attSiS^  ^^  trustees  to  use  and  employ  in  the  said  business  such  part  of  my 
twenty-one.  residuary  estate,  or  the  proceeds  thereof,  as  they  may  think  fit, 
and  with  liberty  for  that  purpose  to  resort  to  any  aooumulations 
of  income  or  profits  which  may  have  arisen  under  the  direction 
to  accumulate  hereinafter  contained,  and  with  liberty  also  for 
my  trustees  to  employ  any  or  either  of  my  said  sons  or  any  other 
person  or  persons  to  be  the  manager  or  managers  of  the  said 
business,  and  also  to  employ  such  assistants  and  servants  in  the 
said  business,  and  to  pay  and  allow  to  such  manager  or  managers, 
assistants  and  servants,  such  salaries  and  wages,  and  generally 
to  conduct  and  carry  on  the  said  business  in  such  manner  as  my 

^ereto^lo^^wu  ^'^^''t^^s  ^^^^  ^  ^^^  discretion  think  fit :  And  subject  to  the 
and  convert,     direction  hereinbefore  contained  in  relation  to  the  carrying  on  of 
ivufl^of         the  said  business,  I  direct  that  my  trustees  shall  sell  and  con- 
vert into  money  my  real  estate  and  residuary  personal  estate,  or 
such  part  thereof  as  shall  not  consist  of  money,  and  shall  ou^  of 
the  moneys  to  arise  from  such  sale  and  conversion,  and  out  of 
my  ready  money,  pay  my  funeral  and  testamentary  expenses, 
and  debts,  and  the  legacies  hereby  bequeathed,  and  shall  invest 
the  residue  of  the  said  moneys,  &c.  {Trust  for  investment  and 
DntOyoimgest  varying  investments^  suprd,  p.  535)  :  And  I  further  dectarb 
twenty-one,     that  until  the  youngest  for  the  time  being  of  my  said  four 
to bepaid  to™  SOUS  shaU  attain  the  age  of  twenty-one  years,  my  trustees  shall 
^owho^for  ^^*  ^^  *^®  income  of  my  residuary  estate,  or  the  investments 
nw^nance     for  the  time  being  representing  the  same  (including  as  part 
children,  and    of  such  incomo  the  profits  arising  from  the  said  business),  in 
Bmntoeach      ^hc  first  placc  pay  to  my  said  wife  so  long  as  she  shall  remain 

child  of  age.     ^^y  -^dow,  for  her  own  use,  the  annual  sum  of  £ ,  she 

thereout  maintaining  and  educating  such  of  my  children  as 
shall  for  the  time  being  be  under  the  age  of  twenty-one 
years,  and  in  the  next  place  pay  to  each  child  of  mine  who  shall 
have  attained  the  age  of  twenty-one  years  the  annual  sum  of 

£ ,  and  if  my  said  wife  shall  die  or  marry  again  before  all 

my  children  shall  have  attained  the  age  of  twenty-one  years, 
then  my  trustees  shall,  out  of  the  said  income,  pay  and  apply 
such  annual  sum  as  they  may  think  fit  for  or  towards  the  main- 
tenance and  education  of  such  of  my  children  as  shall  for  the 
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time  being  be  under  the  age  of  twenty-one  years,  and  shall   _?L3?^^^' 
aooumulate  the  surplus  of  the  said  income  in  the  way  of  com-  tions  to  gabby 
pound  interest,  by  investing  the  same  and  all  the  resulting   Q^  bubikbss. 
income  thereof :  And  I  further  declare,  that  when  and  so  soon  ?"^^.  , 

'  mcome  to  be 

as  the  youngest  for  the  time  being  of  my  said  four  sons  shall  accumulated. 
have  attained  the  age  of  twenty-one  years,  my  trustees  shall  I^^^estson 
offer  the  said  business  for  sale  to  any  one  of  my  sons  who  may  attains 

,  ,  ,  ,      twenty-one 

then  be  manager  of  the  said  business,  and  if  he  shall  refuse  the  busmees  to 
offer,  or  if  neither  of  my  sons  shall  then  be  the  manager  of  the  sale  to  such 
said  business,  my  trustees  shall  offer  the  said  business  for  sale  to  J^i^f^^if^ 


son,  or 


^ ^ww,  —^   «-.«,,www«,  ..^w^  ^ — -  w— w  — ^  ^ — ^  manager;  ii 

my  sons  then  living  (other  than  any  son  who  may  have  pre-  no  suSi  son,  ( 
viously  refused  as  aforesaid)  in  order  one  after  the  other  accord-  then  to  aU  t^e 
ing  to  seniority  of  age,  and  if  all  my  sons  shall  decline  such  offer,  according  to 
my  trustees  shaU  seU  the  said  business  to  any  person  or  persons  TT^^^^^ 


sons 


and  in  such  manner  as  they  may  think  fit :  And  I  declare  that  f^  v?*®'i ^^f? 

each  of  my  sons  to  whom  an  offer  of  sale  shall  be  made  as  afore-  any  other 

said  shall  be  allowed  ten  days  within  which  he  must  either  accept  ^^^  ^^ 

or  decline  such  offer,  and  iE  he  shall  not  accept  the  same  within  accented 

such  ten  days  he  shall  be  deemed  to  have  declined  it :  And  I  time.  ^ 

FURTHER  declare  that  if  either  of  my  sons  shall  accept  the  ^^^^ 

said  offer,  the  price  to  be  paid  for  the  said  business  shall  be  yaiuat^n. 

ascertained  by  the  valuation  of  two  indifferent  persons,  one  to 

be  named  by  my  trustees  and  the  other  by  the  purchaser,  or  in 

case  of  their  disagreement,  by  an  umpire  to  be  chosen  by  such 

two  valuers,  and  if  either  party  shall  fail  to  name  a  valuer,  or 

to  notify  it  in  writing  to  the  other  party  for  the  space  of  ten 

days  after  the  day  on  which  the  offer  shall  be  accepted,  or  i£  the 

valuer  named  by  either  party  shall  refuse  or  neglect  to  act,  then 

the  valuation  shall  be  made  by  the  valuer  of  the  other  party 

alone :  Provided  always  that  no  purchaser  under  this  my  will  Proviso  that 

shall  be  obliged  or  concerned  to  see  or  inquire  whether  the  busi-  3^  be^und 

ness  has  been  duly  offered  for  sale  to  my  sons  as  hereby  directed,  ^hSS^ffer 

nor  whether  any  such  offer  shall  have  been  accepted  or  declined,  has  been 

,  ,  made,  &c« 

nor  shall  the  title  of  such  purchaser  be  afterwards  impeached  on 

the  ground  that  the  said  business  had  not  previously  been  duly 

offered  for  sale  as  aforesaid,  or  that  any  such  offer  (if  made)  had 

not  been  duly  declined :  And  I  further  declare  that  i£  either  Lease  to  be 

of  my  said  sons  shall  purchase  the  business  as  aforesaid,  my  f^^^g^' 

trustees  shall  grant  to  him  a  lease  of  the  premises  at  which  the  ^^^^J|2ier*o£ 

business  is  carried  on,  consisting  of {describing  it)^  and  of  DuamesB. 
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OFTRADEB,    all  tho  plant  and  maclimexy  in  and  about  the  same  for  any  term 

WITH  DIBEC-  .  f  fi  t  •  •#  ji  J  •  # 

TI0N8T0CABBT  not  oxoeeding  lonrteen  years  in  possession  from  the  granting  of 
ox  BTTsiiyEss.   g^^j^  lease,  at  a  rent  the  amount  whereof  shall  be  determined  by 

valuation  in  the  same  manner  as  is  hereinbefore  directed  with 
regard  to  the  purohase-money  of  the  business,  And  the  said  lease 
shall  contain  covenants  by  the  lessee  for  keeping  in  repair  the 
said  premises  and  the  plant  and  machinery  therein,  for  substitut- 
ing plant  and  machinery  of  equal  value  in  the  place  of  any  that 
may  be  removed  by  the  lessee  during  the  term,  and  for  deliver- 
ing up  the  said  premises,  plant,  and  machinery  at  the  end  of  the 
term  in  as  good  repair  and  condition  as  at  the  commencement  of 
such  term,  and  such  other  covenants  and  conditions  as  are  usual 
If  son  pur-  in  leases  of  the  like  nature :  And  I  furthbb  declare  that  if 
third  of  either  of  my  sons  shall  purchase  the  business  as  aforesaid,  he 

m^evto be  ^^^  P&7  one-third  at  least  of  the  purchase-money  at  the  time 
S^d  ^^img  ^^  completing  the  purchase,  but  the  remaining  two-thirds,  or 
two-thirds       any  less  proportion  of  the  purchase-money,  may  remain  a  debt 

may  remain  on   -  ,  .       ,  i    i.     j?  •    j         l  j-         n 

security  of  his  from  him  to  my  estate  for  any  period  not  exceedmg  five  years 
pe^u^  from  the  time  of  completion,  and  shall  be  secured  in  the  mean- 

time, with  interest  thereon,  after  the  rate  of  £4  per  cent,  per 
annum  by  a  mortgage  of  aU  the  interest  of  the  purchaser  under 
this  my  will  in  my  residuary  estate  or  the  proceeds  thereof :  And 
Trusts  of         I  FURTHER  DECLARE  that  whcu  and  SO  soou  as  the  younipeet  for 

residue  after  ,  ,  ,  1.1 

vounfirest  child  the  time  being  of  my  said  four  sons  shall  have  attained  the  age 

t^^.     of  twenty-one  jears,  my  iruBtees  Bhall  stand  posseesed  of  my 

residuary  estate  (including  the  proceeds  of  the  aforesaid  busi- 

To  pay  annual  ness),  In  TRUST  to  pay  out  of  the  incomc  thereof  the  annual  sum 

d^g  widow-  of  £100  to  my  said  wife  during  her  life,  if  she  shall  so  long 

hood.  remain  my  widow,  by  equal  half-yearly  payments,  the  first  of 

such  payments  to  be  made  at  the  expiration  of  six  calendar 

months  after  the  time  hereby  appointed  for  the  commenoe- 

And  subject     ment  of  the  same,  and  subject  to  the  said  annual  sum,  In  trust 

the  testator's    f  or  all  my  children  who  being  a  son  or  sons  shall  attain  the  age 

©quaUy!  ^^  twenty-one  years,  or  being  a  daughter  or  daughters  shall 

attain  that  age  or  marry,  in  equal  shares,  and  if  there  shall  be 

Advancement   only  one  such  child,  the  whole  to  go  to  that  one  child  :  And  I 

EMPOWER  my  trustees,  at  their  discretion,  to  raise  any  part  not 

exceeding  one  moiety  of  the  presumptive  share  for  the  time 

being  of  any  infant  child  of  mine  in  my  residuary  estate,  and 

to  apply  the  same  for  his  or  her  preferment,  advancement,  or 


Bion. 
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benefit  as  my  trustees  shall  think  fit:   I  also  empower  my    optradbe, 
trustees  to  postpone  the  sale  and  conversion  of  my  real  and  tionstocasby 
personal  estate,  or  any  part  thereof,  for  so  long  as  they  shall   Q^  business. 
think  fit,  and  in  the  meantime  to  let  or  demise  any  recti  estate  ^j^j^gaie 
including  chattels  real,  for  any  term  of  years  not  exceeding  ^^^^^' 
twenty-one  years,  to  take  effect  in  possession  at  such  rent  and 
subject  to  such  covenants  and  conditions  as  my  trustees  shall 
think  fit,  but  without  prejudice  to  the  directions  hereinbefore 
contained  as  to  granting  a  lease  of  the  said  business  premises  to 
any  son  of  mine  who  may  purchase  the  said  business ;  And  I 
DECLARE  that  any  moneys,  &c.     (Investment  clause ;  Clause  as  to 
appointment  of  new  trustees  ;  suprd^  pp.  536,  537.) 
In  witness,  &o. 


No.xxn. 

WILL  gmng  a  Farm  to  Wife  for  life,  then  to  Eldest  pabic  to  wipe 


FOB  LIFE,  AND 
THEN  TO  SON. 


Son,  and  residue  to  Wife  :  Appointment  of  Execu- 
trix and  Trustees  for  purposes  of  Settled  Land 
Act  (rt) .     {Short  form,) 

THIS  IS  THE  LAST  WILL  of  me,  A.  B.,  of,  &C.  :    I  OIVE  Devise  of  farm 

my  farm  and  lands  in  the  parish  of ,  called Farm,  to  ^en  to  Mn^^' 

my  wife,  C.  B.,  during  her  life,  and  after  her  death  to  my  ^^J^^ueto 
eldest  son,  D.  B.,  absolutely :  and  I  give  all  the  rest  of  my  pro-  wife, 
perty  to  my  said  wife  :  And  I  appoint  my  said  wife  to  be  the  Appointment 
executrix  of  this  my  will,  and  my  said  wife  and  son  to  be  the  H^^^  ^d 
trustees  of  this  my  will  as  regards  the  said  farm  and  lands  for  J^*^^ 
the  purposes  of  the  Settled  Land  Act,  1882 ;  and  if  my  said  son  o*  t^?^?']?®®*/^ 
dies  in  the  lifetime  of  my  said  wife,  I  empower  her  to  appoint  a  Act. 
new  trustee  for  the  purposes  aforesaid  in  his  place. 
In  witness,  &c. 

(a)  Under  this  precedent  the  wife  may  sell  or  lease  the  farm,  after 

g'ying  notice  of  her  intention  in  that  behidl  to  the  eon,  imder  the  Settled 
uid  Act,  1882. 


588 


WILLS. 


No.  xxm. 


DB7ZSE  OF 
BEAL  ESTATE 

TO  SONS  sno- 

GE8S1VELY  IN 

TAIL,  &C., 

SUBJECT  TO 

BEMT-OHABOE 

TO  WIFE  AND 

BEQUEST  OF 

FEB80NALTTIN 

FAYOUB  OF 

OHILDBEN. 


Appointment 
oiexecntois 
and  tmstees. 


Devise  of 
freeholds  to 
use  that  wife 
shall  take 
rent-chai^ 
for  life. 


Bemainder  to 
sons  succes- 
sively in  tail, 
remainder  to 
daughters  as 
tenants  in 
common  in 
tail. 


WILL  of  Eeal  and  Personal  Pkoperty;    Devise  of 

Freeholds  in  parish  of ,  to  secure  Rent'Charge  to 

Wifcy  and  subject  thereto  to  Sons  successitely  in  Tail, 
xcith  remainder  to  Daughters  as  tenants  in  common  in 
Tail,  with  Cross  Eemainders  {a) ;  Bequest  ^Lease- 
holds in  same  County  upon  Trusts  similar  to  Freeholds  ; 
Devise  and  Bequest  of  Residue  of  Real  and  Personal 
Estate  to  Trustees  upon  Trust  for  Sale  and  Conversion; 
Trusts  of  Residuary  Moneys  for  all  the  Testator^s 
Children  with  usual  provisions. 

I,  A.  B.,  of,  &o.  {Commencement  of  will.)  I  appoint  C.  D.,  of, 
&c.,  and  E.  F.,  of,  &o.  (hereinafter  called  "  my  trustees*'),  to  be 
the  executors  and  trustees  of  this  mj  will  for  all  the  purposes 
herein  expressed,  and  also  for  the  purposes  of  the  Settled  Land 
Act,  1882,  and  for  the  purposes  mentioned  in  section  42  of  the 
Conveyancing  and  Law  of  Property  Act,  1881 :  And  I  declare 
that  new  trustees  may  from  time  to  time  be  appointed  for  all  the 
purposes  aforescud  under  section  31  of  the  last-mentioned  Act. 
I  appoint  my  wife,  C.  B.,  during  her  life,  and  after  her  death 
my  trustees  to  be  the  guardian  and  guardians  of  my  infant 
children  :  I  devise  all  my  freehold  messuages,  tenements,  lands, 

and  hereditaments,  situate  in  the  parish  of ,  in  the  county 

of ,  to  the  following  uses  (that  is  to  say) :  To  the  use  that 

my  said  wife  C.  B.  may  receive  thereout  during  her  life  a  yearly 

rent-charge  of  £ ,  to  be  paid  by  equal  quarterly  payments, 

the  first  of  such  payments  to  be  made  at  the  expiration  of  three 
calendar  months  after  my  decease :  and  subject  to  the  said  rent- 
charge,  To  the  use  of  my  first  and  other  sons  successively 
according  to  seniority  in  tail,  with  remainder.  To  the  use  of  all 
my  daughters  in  equal  shares  as  tenants  in  common  in  tail,  with 
cross  remainders  between  or  among  them  in  tail,  with  remainder. 
To  the  use  of  my  own  right  heirs  for  ever :  And  I  declare 

(a)  It  is  unnecessary  to  give  the  trustees  of  the  above  will  a  power  of 
sale  over  the  real  property,  as  the  powers  given  by  the  Settled  Land  Act 
are  sufficient. 
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that  if  my  trustees  shall  enter  into  possession  of  the  said  here-  detisb  07 

ditaments  or  any  undivided  share  thereof  during  the  infancy  of  to  scire  suo- 

a  tenant  in  tail  by  purchase  under  this  my  will,  and  such  tenant  ^'^^o-f^ 

in  tail  shall  die  during  infancy,  and  if  a  daughter  without  ^^^/^^ 

having  been  married,  then,  and  in  such  case,  the  accumulation  to  wipe  and 

BEiQTTEST  OF 

(if  any)  arising  during  such  infancy  shall  be  held  upon  such  pebsonaltt  ik 
trusts  as  the  same  would  be  held  upon  if  the  same  were  capital     ^^^' 
money  arising  from  any  sale  of  the  said  hereditaments  under  the  r 

Settled  Land  Act,  1882 :  I  give  and  bequeath  all  my  lease-  accumuiationB 
hold  messuages,  lands,  tenements,  and  hereditaments,  situate  arising  during 

in  the  parish  of ,  in  the  county  of ,  unto  my  trustees,  t^Si^in  tail. 

for  all  the  estate,  term,  and  interest  which  I  shall  at  my  Bequest  of 
decease  have  therein  respectively,  Upon  trust  out  of  the  rents  }^**^^  to 
and  profits  of  the  said  premises  to  pay  the  rents  and  observe  pay  rent»»  &c-» 
and  perform  the  covenants  by  and  in  the  several  leases  thereof 
reserved  and  contained,  and  on  the  part  of  the  lessees  to  be 
paid,  observed,  and  performed,  and  subject  thereto,  Upon  such  and  subject 

J      •i.r.        j"i_«j_j_  i_  ji  ••  m  thereto  upon 

TRUSTS,  and  with  and  subject  to  such  powers  and  provisions  as  will  trusts  coire- 
ooixespond  as  nearly  as  the  different  tenures  will  permit  with  the  S^of^*  ^^ 
uses,  powers  and  provisions  hereinbefore  declared  and  contained  freeholds. 
concerning  the  said  freehold  hereditaments  situate  in  the  same 
parish,  but  so  as  not  to  multiply  charges,  and  so  also  that  the 
said  leasehold  premises  shall  not  vest  absolutely  in  any  person 
hereby  made  tenant  in  tail  by  purchase  of  the  said  freehold  here- 
ditaments, unless  such  person  shall  attain  the  age  of  twenty-one 
years,  but  on  the  death  of  such  person  under  that  age  shall  go 
and  devolve  as  if  the  same  were  freehold  of  inheritance  included 
in  the  devise  of  hereditaments  of  that  tenure  hereinbefore  con- 
tained :  And  as  to  all  the  best  and  residue  of  my  real  and  Devise  and 
personal  estate,  I  give,  devise,  and  bequeath  the  same  unto  my  ^duaiy  real 
trustees,  Upon  trust,  to  sell,  call  in,  and  convert  into  money  the  ^te^"^ 
same,  or  such  part  thereof  as  shall  not  consist  of  money,  and  ^^^^^^^ 
with  and  out  of  the  moneys  to  arise  from  such  sale,  calling  in,  and  conver- 
and  conversion  into  money,  and  out  of  the  money  of  which  I 
shall  be  possessed  at  my  death,  to  pay  my  funeral  and  testamen- 
tary expenses  and  debts  (other  than  mortgage  debts  affecting 
the  said  freehold  and  leasehold  hereditaments  situate  in  the 

parish  of aforesaid  hereinbefore  devised  and  bequeathed 

respectively),  and  the  legacies  bequeathed  by  this  my  will,  or 
by  any  oodicil  hereto,  and  to  invest  the  residue  of  the  said 


SLon. 
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ssvxBBOF  moneyB  in,  &c.  (Trust  for  investments  and  varying  investments^ 

TO  0O9B  sue-  suprd^  p.  535) :  And  I  declare  that  mj  tnuteeB  8hall  stand 

^^^^IxLjSui!^  possessed  of  the  said  residuaiy  moneys,  and  the  investments  for 

j^^f^j^  tte  time  being  representing  the  same  (hereinafter  called  "  the 

TO  WIFE  AHD  residuaiT  trust  fonds " ) :  In  trust,  &c.  {for  children  equally ^ 

FSBsoNAUTTiH  udtk  usuol  provisions ;  Investment  clause;  suprd,  pp.  535  to  537). 

^^^^        In  witness,  &o. 


Trusts  of 
residuaiy 
moneys. 


No.  XXIV. 
DEVISE  OP  WILL    of  Beal  and  Personal  Estate  ;   Bequest  of 

ILEAL  ESTATE  T  T\  J  TT  __ 

uTSTEicT  Leasehold      Dwelling-house      and      Household 

sETTLEMEyr.  Effects  to  Wife  ;  Deahse  of  Freeholds  to  use  of 

Trustees  for  term  of  Five  Hundred  Tears,  unth 
remainder  to  use  that  Wife  may  take  a  Bent-charge, 
and  subject  thereto  to  uses  in  favour  of  Sons  and 
Daughters  successively  in  strict  settlementy  with  an 
ultimate  remainder  to  Testator*s  Bight  Heirs  ;  Trusts 
o/^Term  of  Five  Hundred  Tears,  to  pay  Debts,  Sfc.^ 
in  aid  of  personalty^  and  then  to  raise  Portions  for 
Testator* s  Tounger  Children  ;  Name  and  Arms 
Clause  ;  Power  to  each  Male  Tenant  for  Life  to 
Jointure  tcifcy  and  to  each  Female  Tenant  for  Life 
to  appoint  Bent-charge  to  Husband  ;  Power  to  each 
Tenant  for  Life  to  charge  icith  portions  for  Tounger 
Children;  Additional  Powers;  Devise  and  Be- 
quest of  Copyholds  and  Leaseholds  to  Trmtees 
upon  trusts  to  Correspond  unth  uses  of  Freeholds  ; 
Bequest  of  Jewels,  Sfc^  as  Heir-looms;  Bequest 
of  Legacies  ;  Bequest  of  Besidue  of  Personalty  to 
Trustees  upon  same  trusts  as  money  arising  from  Sale 
of  Real  Estate. 

I,  A.  B.,  of,  &c.  {Commencetmnt  of  willy  suprdj  p.  534.) 

Appointment  1.   I  APPOINT  C.  D.,  of,  &C.,  E.  F.,  of,  &C.,  and  Q".  H.,  of,  &C. 

SndtaSiteS      (hereinafter  oaUed  "my  trustees"),  to  be  the  executors  and 
and  guardianfl.  truste6s  of  this  my  wiU  f  or  all  the  purposes  herein  expressed, 
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and  also  for  the  purposes  of  the  Settled  Land  Act,  1882,  and     devise  of 

m  m  TtKATi  ESTATE 

for  the  purposes  mentioned  in  section  42  of  the  Conveyancing      in  stbict 
and  Law  of  Property  Act,  1881 :  And  I  declare  that  new  trus-    s™^^'^=^^^^' 
tees  may  from  time  to  time  be  appointed  for  all  the  purposes 
aforesaid  under  section  31  of  the  last-mentioned  Act :  And  I 

appoint  my  dear  wife during  her  life,  and  after  her  death 

my  trustees,  to  be  the  guardian  and  guardians  of  my  infant 
children. 

2.  I  GIVE  AND  BEQUEAin  my  leasehold  messuage  or  dwelling-  Bequest  of 

house,  situate  and  being  No. in ,  in  which  I  am  now  dw^^g- 

residing,  and  the  appurtenances,  for  all  my  term,  estate,  and  hCSsehoid 
interest  therein,  and  all  my  books,  plate,  linen,  china,  household  effects. 
goods,  furniture,  and  effects,  which  shall  be  in  or  about  the  said 
messuage  or  dwelling-house  at  the  time  of  my  decease,  unto  my 

dear  wife absolutely. 

3.  I  GIVE  AND  DEVISE  my  Capital  messuage,  or  mansion-house  Devise  of  real 

called ,  and  all  my  manors,  messuages.  Lands,  tenements,  and 

hereditaments,  situate  in  the  county  of ,  or  elsewhere  in 

England  or  Wales,  and  being  freehold  of  inheritance,  To  the 

USES  following  (that  is  to  say) :  To  the  use  of  my  trustees  for  To  trustees  for 
the  term  of  five  hundred  years,  computed  from  the  day  of  my  y^.^ 
decease,  upon  the  trusts  hereinafter  declared  concerning  the 
same :  And  subject  thereto.  To  the  use  that  my  wife,  &c.  {shall  ?^^J®^*9 
receive  a  retit-charge  for  lifey  8uprdy  p.  588) ;  and  subject  thereto,  wife  may  take 
To  the  use  of  my  eldest  son  M.  B.  during  his  life,  without  im-  g^j'^  ^^^' 
peachment  of  waste,  with  remainder  To  the  use  of  his  first  and  ^^^  ^ 
other  sons  successively  according  to  seniority  in  tail  male,  with  life,  remainder 
remainder  To  the  use  of  my  second  son  N.  B.,  during  his  life,  succesSvdy  in 
without  impeachment  of  waste,  with  remainder  To  the  use  of  **^  ^®' 
his  first  and  other  sons  successively  according  to  seniority  in  second  son 
tail  male,  with  remainder  To  the  use  of  my  sons  hereafter  to  ^d  oSier^ons 
be  bom,  and  their  issue  male  in  succession,  so  that  the  elder  of  remainder  to 
my  after-bom  sons  and  his  issue  male  shall  be  always  preferred  after-bom 

i-iiti^ii  P  i»Ai  It'  sons  and  their 

to  and  take  before  the  younger  of  my  after-born  sons  and  his  or  first  and  other 
their  issue  male,  and  so  also  that  each  after-bom  son  of  mine  ^^  ***"*  *'"  * 
shall  take  an  estate  for  his  life  without  impeachment  of  waste, 
with  remainder  after  his  decease  to  the  use  of  his  first  and  other  remainder 
sons  successively  according   to    seniority  in  tail    male,  with  ^ughterand 
remainder  To  the  use  of  my  daughter  0.  B.,  during  her  life,  ^^^^^^^ 
without  impeachment  of  waste,  with  remainder  To  the  use  of  similiter, 
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DETisB  OF     the  first  and  other  sons  of  the  said  0.  B.  suooesaiyely  aooording 

TftH^T.  ESTATE  a 

iNBTBicTr  to  seniority  in  tail  male,  with  remainder  To  the  use  of  my 

fliTTLEacENT.  ^^^^  daughtor  p.  B.,  during  her  life,  without  impeachment 

to'Second'  of  waste,  with  remainder  To  the  use  of  the  first  and  other  sons 

daughter  and  of  the  Said  P.  B.  sucoossively  according  to  seniority  in  tail  male, 

other  sons  with  remainder  To  the  use  of  my  daughters  hereafter  to  be 

stmi  tier,  bom,  and  their  issue  male  in  succession,  so  that  the  elder  of  my 

remainder  to  i         i 

after-bom       after-bom  daughters  and  her  issue  male  shall  be  always  pre- 
thdf  first  ^d   f erred  to  and  take  before  the  younger  of  my  after-bom  daughters 
2m?Ji/«^        and  her  or  their  issue  male,  and  so  also  that  every  after-born 
daughter  of  mine  shall  take  an  estate  for  her  life,  without  im- 
peachment of  waste,  with  remainder  to  her  first  and  other  sons 
successively  according  to  seniority  in  tail  male,  with  remainder 
remainder  to    To  THE  USE  of  the  first  and  other  SOUS  of  the  said  M.  B.  sucoes- 
BOTa^eidMT  8iv©ly>  according  to  seniority  in  tail  general,  with  remainder 
aVef^S^     To  THE  USE  of  the  first  and  other  daughters  of  the  said  M.  B. 
general,  Successively,   according   to  seniority  in  tail  general,  with  re- 

fint^d^^er  Diainder,  &c.     {Similar  remainders  to  the  first  and  other  sons  of 
t^^^^i^     iVi  B.  successively  in  tail  general^  then  to  the  first  and  other  daughters 
remainder  to     of  N.  B,  successively  in  tail  general)  ^  with  remainder  To  the  use 
diwlhtOTs  of     ^^  ^^  ^^^  ^  succession  of  every  son  of  mine  hereafter  to  be 
B^joadand       bom  and  their  issue,  so  that  the  sons  of  every  elder  of  my  after- 
sons  similiter,   bom  SOUS  and  their  issue  shall  be  always  preferred  to  and  take 
before  the  sons  of  every  younger  of  my  after-bom  sons  and  their 
issue,  and  so  also  that  the  sons  of  each  after-bom  son  of  mine 
shall  take  successively  according  to  seniority  in  tail  general,  with 
remainder  To  the  use  of  the  daughters  in  succession  of  every 
after-bom  son  of  mine  and  their  issue,  so  that  the  daughters  of 
every  elder  of  my  after-bom  sons  and  their  issue  shall  be  always 
preferred  to  and  take  before  the  daughters  of  every  younger  of 
my  after-bom  sons  and  their  issue,  and  so  also  that  the  daughters 
of  each  after-born  8on  of  mine  shail  take  suoceasively  according 
to  seniority  in  tail  general,  with  remainder  To  the  use  of,  &o. 
{First  and  other  sons  of  0.  B.  sticcessively  in  tail  general^  then  to 
first  and  other  daughters  of  0,  B.  successively  in  tail  general^  then 
to  first  and  other  sons  and  first  and  other  daughters  of  P.  B,  sue* 
cessively  in  tail  general^  tlien  to  first  and  other  sons  and  first  and 
other  daughters  of  after-born  daughters  of  testator  successively  in 
remainder  to     tail  general),  with  remainder  To  the  use  of  my  brother,  Q.  B., 
brother  for      during  his  life,  without  impeachment  of  wastCi  with  remainderi 
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&0.     {Remainder  to  sons  and  daughters  of  Q.  -B.,  in  strict  settlementy  bbtisb  of 

similar  to  those  to  sons  and  daughters  of  testator)  j  with  remamder  in  stmot 

To  THB  USE  of  my  own  right  heirs  for  ever.  bettleicknt. 


4.  The  said  hereditaments  are  hereinbefore  limited  to  my  ^^^^  ^^^ 
trustees  for  the  said  term  of  five  hundred  years,  upon  the  Trusts  of  teim 
following  trusts  (that  is  to  say) :  Upon  trust  that  my  trustees  ^^i^J^  yearg. 
shall  in  the  first  place,  by  mortgage  of  the  premises  comprised  To  raise 
in  the  said  term,  or  any  part  thereof,  for  aU  or  any  part  of  the  ^^^^.fS 
said  term,  or  by  any  other  reasonable  ways  and  means,  raise  in  ^^  personal 
aid  of  my  personal  estate  (if  insufficient)  such  sum  or  sums  of 
money  as  may  be  required  to  satisfy  my  funeral  and  testa- 
mentary expenses  and  debts,  and  the  legacies  bequeathed  by 
this  my  will  or  any  codicil  hereto,  And  upon  further  trust  To  raise 

•^  •'  '  ,         ,  ,  portions  for 

that  my  trustees  shall,  by  mortgage,  sale,  or  other  disposition  of  younger 
the  said  hereditaments  or  any  part  thereof,  for  all  or  any  part  of  testator, 
the  said  term,  or  by  any  other  reasonable  ways  and  means,  raise 

the  sum  of  £ for  each  and  every  of  my  children  living  at 

my  decease  who  being  a  son  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  shall  attain  that  age  or  marry  (other 
than  and  not  being  a  son  or  daughter  entitled  for  the  time 
being  to  the  said  hereditaments  under  the  limitations  herein- 
before contained  as  tenant  for  life  in  possession),  with  power  for 
my  trustees  at  any  time  or  times  during  the  minority  of  any 
son  of  mine  (not  being  a  son  entitled  for  the  time  being,  as 
aforesaid)  to  raise  any  sum  or  sums  of  money,  not  exceeding 
together  the  sum  of  £ ,  and  apply  the  same  for  the  prefer- 
ment, advancement,  or  benefit  of  such  son  as  my  trustees  shall 
think  fit,  and  in  part  satisfaction  of  his  portion  under  the  trust 
last  hereinbefore  declared ;  And  also  shall  from  and  after  my  and  to  raise 
decease  raise  out  of  the  rents  and  profits  of  the  said  heredita-  for  mainte- 
ments,  and  apply  for  the  maintenance  and  education  of  each  or  SSSSmi 
any  son  and  unmarried  daughter  of  mine  entitled  for  the  time  entitled  in 

•^       ,  ^^ .  ,  expectancy, 

being  in  expectancy  to  a  portion  under  the  trusts  aforesaid,  such 
annual  sum  as  my  trustees  shall  think  fit,  not  exceeding  in  any  one 
year  for  each  such  child  what  the  interest  of  his  or  her  expectant 
portion  would  amount  to  after  the  rate  of  £4  per  cent,  per 
annum,  with  liberty  for  my  trustees  to  pay  the  same  to  the 
guardian  or  any  of  the  guardians  of  such  child  for  the  purpose 
aforesaid,  without  being  liable  to  see  to  the  application  thereof : 
And  upon  further  trust  that  so  long  as  the  portion  of  any  and  also  to 
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DBvieas  OF     child  of  mine  who  shall  have  attained  a  vested  interest  therein 

^^^T.  E8TA.TB 

IN  STRICT      shall  remain  unpaid,  my  trustees  shall,  out  of  the  rents  and 
Brrri:LEXEST,^  piofits  of  tho  Said  hereditaments,  raise  and  pay  to  such  child 
^\^d^    interest  thereon  after  the  rate  of  £4  per  cent,  per  annum,  by 
portions,  half-yearly  payments,  and  so  that  if  the  child  to  whom  interest 

shall  be  payable  as  aforesaid  shall  be  a  married  daughter  under 
the  age  of  twenty-one  years,  her  receipt  shall  be  a  sufficient 
and  to  raise      discharge  for  the  same  notwithstanding  her  infancy :  And  upon 
ezpem^.         FURTHER  TRUST  that  my  trustees  shall  raise  by  some  or  one  of 
the  ways  and  means  aforesaid  such  sum  or  sums  of  money  as 
shall  be  required  for  the  payment  of  the  costs  and  expenses 
attending  the  execution  of  the  trusts  hereinbefore    declared 
concerning  the  said  term  of  five  hundred  years,  and  shall  apply 
the  moneys  to  be  so  raised  as  last  aforesaid,  in  payment  of  the 
Ultimate  trust  said  costs  and  expenses  accordingly :  And  upon  further  trust 
enticed  in        that  my  trustees  shall  permit  the  rents  and  profits  of  the  said 
remam  er.       hereditaments,  or  so  much  thereof  as  shall  remain  after  answer- 
ing the  trusts  and  purposes  aforesaid,  to  be  received  by  the 
person  or  persons  for  the  time  being  entitled  to  the  said  here- 
ditaments in  remainder  immediately  expectant  on  the  said  term. 
Direction  as  to      5.  If  my  trustees  shall  enter  into  possession  of  the  heredita- 
of  rents  during  ments  hereinbefore  devised  during  the  infancy  of  any  tenant  for 
trafuot  for  life  lif©  or  tenant  in  tail  by  purchase  under  the  statutory  provision 
or  in  tail.         jj^  ^.j^^^  behalf,  and  such  tenant  for  life  or  in  tail  shall  die  during 
infancy,  and  being  a  female  without  having  been  married,  the 
accumulations  (if  any)  which  shall  have  arisen  during  such 
infancy,  shall  be  held  upon  such  trusts  as  would  be  applicable 
thereto  if  the  same  were  capital  money  arising  from  a  sale  of 
the  said  hereditaments  under  the  Settled  Land  Act,  1882. 
Name  and  6.  EvERY  person  who  shall  become  entitled  under  this  my 

""^  *  will  to  the  hereditaments  hereinbefore  devised  as  tenant  for  life 
or  tenant  in  tail  in  possession,  and  who  shall  not  then  bear  the 
surname  and  arms  of  B.,  shall  within  twelve  calendar  months 
after  he  or  she  shall  have  become  so  entitled  in  possession  as 
aforesaid,  or  if  he  or  she  shall  be  under  the  age  of  twenty-one 
years,  then  within  twelve  calendar  months  after  he  or  she  shall 
have  attained  that  age,  assiune  the  surname  and  arms  of  B.,  and 
apply  for  and  endeavour  to  obtain  a  royal  licence  or  other  proper 
a?uthority  for  that  purpose:  And  if  the  person  so  becoming 
entitled  as  aforesaid  shall  be  a  female  and  shall  marry,  then  her 
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husband  shall  within  twelve  calendar  months  after  she  shall     devisbop 

have  become  entitled  in  possession  as  aforesaid,  or  after  her      in8tbict 

marriage  (which  shall  last  happen),  also  assume  the  said  surname  ^]^^^^ 

and  arms,  and  apply  for  and  endeavour  to  obtain  a  royal  licence 

or  other  proper  authority  for  that  purpose :  And  if  the  person 

so  becoming  entitled  as  aforesaid,  or  in  the  case  of  a  married 

woman  her  husband,  shall  fail  to  comply  with  the  direction  last 

hereinbefore  contained,  not  being  prevented  from  so  doing  by 

death  within  the  said  period,  then  and  in  such  case,  and  at  the 

expiration  of  the  said  twelve  calendar  months,  the  estate  of  such 

person  imder  this  my  will  shall  cease  and  determine ;  And  if 

the  person  whose  estate  shall  so  determine  shall  be  a  tenant  for 

life,  the  said  hereditaments  shall  thenceforth  go  and  remain  to 

the  use  of  my  trustees  during  the  life  of  such  person,  in  trust  to 

permit  the  rents  and  profits  thereof  to  be  received  by  the  person 

or  persons  for  the  time  being  entitled  to  the  said  hereditaments 

in  remainder  immediately  expectant  on  the  death  of  such  tenant 

for  life,  and  so  that  if  the  person  for  the  time  being  entitled  as 

aforesaid  shall  be  a  minor,  my  trustees  shall  have  the  same 

powers  of  management  and  of  applying  and  dealing  with  the 

said  rents  and  profits  as  they  would  have  had  if  the  person 

whose  estate  shall  have  so  determined  as  aforesaid  were  dead ; 

And  if  the  person  whose  estate  shall  so  determine  shall  be  a 

tenant  in  tail,  then  and  in  such  case  the  said  hereditaments 

shall  immediately  go  and  devolve  to  the  person  or  persons  who 

would  be  entitled  thereto  under  this  my  will  if  such  tenant  in 

tail  were  then  dead  without  issue. 

7.  It  shall  be  lawful  for  every  person  hereby  made  tenant  for  Power  to 
life  of  the  hereditaments  hereinbefore  devised,  either  before  or  IS?  life  to" 
after  he  or  she  shall  become  entitled  under  this  my  will  to  the  c^^TO^towtfe 
possession  or  receipt  of  the  rents  and  profits  of  the  said  heredita-  or  husband, 
ments,  and  either  before  or  after  his  or  her  marriage,  by  any 
deed  or  deeds,  or  by  his  or  her  will  (but  subject  and  without 
prejudice  to  the  uses  and  estates  (if  any)  preceding  the  use  or 
estate  of  the  person  making  such  appointment,  and  to  the 
powers  annexed  to  such  preceding  uses  and  estates,  and  also 
subject  and  without  prejudice  to  the  uses  or  estates  (if  any) 
which  shall  or  may  be  limited  in  exercise  of  the  same  powers  (or 
any  of  them)),  to  appoint  to  any  wife  or  husband  of  the  person 
for  the  time  being  exercising  this  power,  for  her  or  his  life,  any 
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for  younger 
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and  limit  term 
to  trustees  to 
raise  portions. 


Power  to 
authorise 
trustees  to 
raise  annual 
sum  for  main- 
tenance of 
minors  entitled 
to  portions  in 
ezpectanoj. 


And  to  raise 
one  half  of 
presumptive 
portions  of 
sons  for 
advancement. 


yearly  rent-charge  not  exceeding  the  yearly  sum  of  £ ,  to  be 

charged  on  the  said  hereditaments,  or  any  part  thereof,  and  to  be 
paid  at  such  times  and  in  such  manner  as  the  person  exercising 
this  power  shall  think  fit :  And  also  by  any  deed  or  deeds  or  by 
his  or  her  will  (but  subject  and  without  prejudice  as  aforesaid) 
to  charge  the  said  hereditaments  or  any  part  thereof  with  any 
sum  of  money  for  the  portions  of  his  or  her  younger  children, 
not  exceeding  for  one  child  £5000,  for  two  children  between 
them  £8000,  for  three  children  between  them  £12,000,  or  for 
four  or  more  children  between  them  £15,000,  to  vest  in  and  be 
paid  to  such  child  or  children  at  such  age  or  time,  ages  or  times, 
not  being  earlier  as  to  any  son  than  his  age  of  twenty-one  years, 
except  by  way  of  advancement  under  any  power  to  be  conferred 
for  that  purpose  as  hereinafter  is  mentioned,  nor  as  to  any 
daughter  than  her  age  of  twenty-one  years  or  day  of  marriage, 
in  such  shares,  if  more  than  one,  and  in  such  manner  as  the 
person  for  the  time  beiog  exercising  this  power  shall  direct  or 
appoint :  And  also  by  the  same  or  any  other  deed,  or  by  his  or 
her  will,  to  limit  and  appoint  the  hereditaments  comprised  in 
such  charge  to  trustees  for  any  term  of  years  without  impeach- 
ment of  waste  upon  such  trusts  for  raising  the  money  to  be 
charged  for  portions  as  aforesaid,  together  with  the  costs  and 
expenses  of  and  incidental  to  the  execution  of  such  trusts,  as  the 
person  for  the  time  being  exercising  this  power  shall  think  fit : 
And  the  person  for  the  time  being  exercising  this  power  may  by 
such  appointment  direct  or  authorise  the  trustees  of  the  term  to 
be  thereby  created,  during  the  minority  of  any  child  who  if  of 
full  age  would  be  entitled  in  possession  to  a  portion,  to  raise  out 
of  the  rents  and  profits  of  the  hereditaments  comprised  in  the 
same  term  or  otherwise  such  annual  sum  as  the  person  for  the 
time  being  exercising  this  power  shall  direct,  or  as  the  said 
trustees  shall  think  fit,  not  exceeding  what  interest  on  the 
expectant  portion  of  such  minor  would  amount  to  after  the  rate 
of  £4  per  cent,  per  annum,  and  to  apply  the  same  for  the  main- 
tenance and  education  of  such  minor,  with  liberty  for  the  said 
trustees  to  pay  the  same  to  the  guardian  or  any  of  the  guardians 
of  such  minor  for  the  purpose  aforesaid,  without  being  liable  to 
see  to  the  application  thereof:  And  the  person  for  the  time 
being  exercising  this  power  may  also,  if  he  thinks  fit,  by  such 
appointment,  authorise  the  said  trustees  to  raise  by  mortgage  or 
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otherwise  any  part  or  parts  not  exceedins:  together  one  moiety     dbvibb  op 

.  .  1  .  BBALE8TATB 

of  the  presumptive  portion  of  any  son  under  such  appomtment,      dtstbict 

and  to  apply  the  same  for  the  advancement,  preferment,  or L 

benefit  of  such  son :  Provided  always,  that  if  any  tenant  for  No  rent- 
life  under  this  my  will  shall  exercise  the  power  of  appointing  a  por^to  take 
rent-charge  or  of  charging  with  portions   conferred  by  this  Je^J^unSs 
article  before  he  or  she  shall  under  this  my  will  become  entitled  p?^?  *P"   ^ 

^  pointing  same 

to  the  possession  or  the  receipt  of  the  rents  and  profits  of  the  or  hw  issue 
said  hereditaments,  then  and  in  every  such  case  the  rent-charge  entitled  in 
or  sum  of  money  charged  for  portions  under  such  exercise  of  the  P^*®®^*^^- 
said  power  shall  not  be  a  lien  or  charge  on  the  hereditaments 
expressed  to   be  charged  therewith,  or   be  payable   or  carry 
interest,  unless  and  until  the  person  by  whom  the  same  shall 
have  been  charged  or  some  issue  of  his  or  hers  shall,  or  if  of  full 
age  would,  have  become  entitled  to  such  possession  or  receipt  as 
aforesaid :  Provided  also  that  the  said  hereditaments  shall  not,  ProTiao 
under  the  power  of  appointing  rent-charges  conferred  by  this  total  amount 
article  be  at  any  one  time  subject  or  liable  to  the  payment  of  reiS^diarge 
yearly  rent-charges  exceeding  in  the  whole  (with  the  said  yearly  ^^®^  powers. 

rent-charge  of  & hereinbefore  limited  to  my  said  wife,  if 

the  same  shall  for  the  time  being  be  subsisting)  the  yearly  sum 

of  £ ,  so  that  if  the  said  hereditaments  or  any  part  thereof 

would,  but  for  this  proviso,  be  charged  with  a  greater  yearly  sum 

in  the  whole  than  the  said  sum  of  £ ,  the  payment  of  the  sum 

occasioning  such  excess,  or  such  part  thereof  as  shall  occasion 

the  same,  shall  during  the  time  of  such  excess  be  suspended,  and 

for  this  purpose  rent-charges  shall  have  precedence  according  to 

the  priority  in  order  of  limitation  of  the  estates  of  the  persons  by 

whom  the  same  shall  have  been  created:   Provided  also,  that  j?«>^ 

the  said  hereditaments  shall  not,  under  the  power  of  charging  total  amount 

with  portions  conferred  by  this  article,  be  made  subject  or  liable  forport^ 

"  >r  afore 
power. 


to  the  payment  of  any  sum  or  sums  of  money  exceeding  the  ^^®'  ****'®" 


principal  sum  of  & in  the  whole,  and  moneys  to  be  charged 

for  portions  as  aforesaid  shall  have  precedence  according  to  the 
priority  in  order  of  limitation  of  the  estates  of  the  several  persons 
by  whom  the  same  shall  have  been  charged. 

8.  The  term  "  younger  children  *'  hereinbefore  used  with  Definition 
reference  to  the  powers  of  charging  with  portions  shall  be  con-  <«  younger 
strued  to  mean  and  include,  1st,  every  son  of  the  person  for  the  <^**^^®^-" 
time  being  exercising  the  power  (in   this  article  called  the 


598 


WILLS. 


BBVISB  OP 

BBAL  ESTATE 
nr  0TBIGT 


Additional 
powers. 


Deyise  and 
bequest  of 
copyholds  and 
leaseholds  to 
trustees,  upon 
trusts  to 
correspond 
"wiih.  uses  of 
freehold. 


appointor)  not  being  at  the  time  when  he  attains  the  age  of 
twenty-one  years  an  eldest  or  only  son  entitled  under  this  my 
.  will  to  the  hereditaments  hereby  devised  for  an  estate  tail  in 
possession  or  in  remainder  immediately  expectant  on  the  life 
estate  of  his  parent,  or  on  some  estate  prior  in  order  of  limitation 
to  such  life  estate ;  and  2ndly,  every  daughter  of  the  appointor 
not  being,  at  the  time  when  she  attains  the  age  of  twenty-one 
years  or  when  she  marries  (which  shall  first  happen),  an  eldest 
or  only  daughter  entitled  for  the  time  being  imder  this  my  will 
to  the  said  hereditaments  for  an  estate  tail  in  possession :  Pro- 
vided ALWAYS  that  the  appointor  may,  if  he  thinks  fit,  declare 
by  the  deed  or  will  by  which  he  exercises  the  said  power,  that  an 
eldest  or  only  son  attaining  the  age  of  twenty-one  years  and 
dying  before  his  estate  tail  falls  into  possession  without  having 
disentailed  the  said  hereditaments  with  the  consent  of  the  pro- 
tector of  the  settlement  shall  be  deemed  a  younger  son,  and  in 
such  case  but  not  otherwise  he  shall  be  deemed  a  younger  son 
accordingly  (a). 

[9.  The  tenant  for  life  or  other  the  person  or  persons  having 
for  the.  time  being  power  under  the  Settled  Land  Act,  1882,  to 
sell  or  lease  the  hereditaments  hereinbefore  devised  (including 
my  trustees  on  behalf  of  any  infant)  shall  have  the  follovmig 
powers  in  addition  to  those  conferred  by  the  said  Act,  namely 
(additional  potrers  as  in  Precedent  of  Settlements  No.  XXVLy 
Art,  7,  suprd,  p.  352).] 

[10.  {Clause  as  to  improvements  as  in  same  Precedenty  Article 
8,  suprdy  p.  353).] 

11.  It  shall  not  be  necessary  for  any  tenant  for  life  under  this 
my  will  when  intending,  &c.  {notice  need  not  be  given  of  intended 
sales,  8fc.f  as  in  same  Precedent,  Article  9,  suprd,  p.  353). 

12,  18.  {Ckmses  as  in  Precedent  of  Settlements  No.  XXVL\ 
Articles  10,  11,  substituting  "  any  tenant  for  life  under  this  my 
will" /or  "the  said  A.  B.") 

14.  I  GIVE,  DEVISE,  jiiirD  BEQUEATH  all  my  messuages,  lands, 
tenements,  and  hereditaments,  wheresoever  situate,  being  copy- 
hold, or  leasehold  for  a  life  or  lives  or  for  years,  unto  my  trustees, 
In  trust,  out  of  the  rents  and  profits  of  the  said  copyhold  pre- 
mises, to  pay  and  render  the  customary  rents  and  services,  and 


(a)  See  p.  365,  note  (a). 


WILLS.  699 

out  of  the  rdnts  and  profits  of  the  said  leasehold  premisee  to  pay     bbtibb  of 
the  rents,  and  observe  and  perform  the  oovenants  and  conditions      in  stbioi 


SBITLBlfEZIT. 


reserved  by  and  contained  in  the  leases  under  which  the  same 
shall  be  held,  and  by  and  on  the  lessee's  part  to  be  paid,  ob- 
served, and  performed,  and  subject  thereto  as  to  all  the  said 
copyhold  and  leasehold  premises.  Upon  such  trusts,  and  with, 
tmder,  and  subject  to  such  powers  and  provisions  as  will  corre- 
spond as  nearly  as  the  difference  of  tenure  wiU  permit,  with  the 
uses,  trusts,  powers,  and  provisions  hereinbefore  declared  and 
contained  concerning  the  freehold  hereditaments  hereinbefore 
devised,  but  so  as  not  to  increase  or  multiply  charges  or  powers 
of  charging,  and  so  that  any  copyhold  hereditaments  not  ad- 
mitting of  the  creation  of  estates  tail,  and  any  leasehold  here- 
ditaments for  years,  shall  not  vest  absolutely  in  any  person 
hereby  made  tenant  in  tail  by  purchase  of  the  said  freehold  here- 
ditaments, unless  he  or  she  shall  attain  the  age  of  twenty-one 
years,  but  on  the  death  of  such  person  under  that  age  shall 
go  and  devolve  as  if  the  same  were  freehold  of  inheritance  in- 
cluded in  the  devise  of  hereditaments  of  that  tenure  hereinbefore 
contained. 

15.   I  GIVE  AND  BEQUBATH  all  my  platC,  pictures,  books,  and  Bequest  of 

furniture,  which  shall  at  my  decease  be  in  or  about  my  said  heirlooms  to 

capital  messuage  or  mansion-house,  called ,  or  belong  or  be  fSt^. 

appropriated  thereto,  imto  my  trustees,  In  trust  to  permit  the 
same  to  be  held  and  enjoyed  as  heirlooms  by  the  person  or 
persons  for  the  time  being  entitled  to  the  said  capital  messuage 
or  mansion-house  under  ihe  limitations  of  this  my  will  as  nearly 
as  the  rules  of  law  and  equity  will  permit,  but  so  that  the  said 
heirlooms  shall  not  vest  absolutely  in  any  person  hereby  made 
tenant  in  tail  by  purchase  of  the  said  capital  messuage  or 
mansion-house,  imless  he  or  she  shall  attain  the  age  of  twenty- 
one  years,  but  upon  the  death  of  such  person  under  that  age 
shall  go  and  devolve  to  the  person  or  persons  who  shall  there- 
upon become  entitled  to  the  said  capital  messuage  or  mansion- 
house  under  the  aforesaid  limitations :  And  I  direct  that  an  Liventery  to 
inventory  shall  be  made,  as  soon  as  conveniently  can  be  after  my 
decease,  of  the  plate  and  other  articles  hereinbefore  bequeathed 
as  heirlooms,  and  that  one  copy  of  such  inventory  shall  be  signed 
by  my  trustees,  and  delivered  to  and  kept  by  the  person  for  the 
time  being  entitled  to  the  use  of  the  said  heirlooms  under  this 
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DBYisE  OF  my  will,  and  that  one  other  copy  thereof  shall  be  signed  by  the 
pygrHioT  person  for  the  time  being  entitled  as  last  aforesaid  and  retained 
tukirri^EXEST^  ^^  ^^  trusteos :  And  I  direct  that  the  person  or  persons  for 


to  TO«^^    the  time  being  entitled  to  the  use  of  the  said  heirlooms  under 
heirlooms,        this  my  will  shall  keep  the  same  in  a  good  state  of  preservation 
not tohe^      *^^  adequately  insured  against  loss  or  damage  by  fire :   But  I 
reroonaibie  for  expressly  declare  that  my  trustees  shall  not  be  bound  or  obliged 
to  see  that  the  said  heirlooms  are  preserved  or  insured  as  afore- 
said, or  be  answerable  for  any  loss  or  injuiy  which  may  happen 
thereto,  unless  in  some  specifio  case  they  or  he  shall  be  called  on 
to  interfere  by  some  person  or  persons  beneficially  interested  in 
HeiriooinB        the  said  heirlooms  under  this  my  will :   and  I  also  direct  that 

may  be  Bold         i  .  . 

witii  conaent     the  powcr  of  Selling  the  said  heirlooms  or  any  of  them,  and  of 
without  Older   purchasing  chattels  with  the  proceeds  of  such  sale  conferred  by 
of  Court.         section  37  of  the  Settled  Land  Act,  1882,  may  be  exercised  by 
any  tenant  for  life  in  possession  under  this  my  will  without  its 
being  necessary  to  obtain  an  order  of  the  Court  for  that  pur- 
pose, provided  that  such  sale  or  purchase  shall  be  made  with 
the  consent  of  my  trustee. 
Legacies.  16.  I  GIVE  AND  BEQUEATH,  &c.  {Bequ^st  of  legacies.) 

Bemieet  of  17.  I  GIVE  AND  BEQUEATH  all  my  personal  estate  not  hereby 

perao^i^  otherwise  disposed  of  unto  my  trustees,  Upon  trust  that  my 
^^^^J^jjfg  trustees  shall  call  in  and  convert  into  money  the  same  or  such 
fe^^  **'  part  thereof  as  shall  not  consist  of  money,  and  shall  with  and 
out  of  the  money  produced  by  such  calling  in  and  conversion 
and  with  and  out  of  my  ready  money,  pay  my  funeral  and  tes- 
tamentary expenses  and  debts,  and  the  legacies  hereby  be- 
queathed, and  shall  stand  possessed  of  the  residue  of  the  said 
moneys,  upon  the  trusts  which  would  be  applicable  thereto  if 
the  same  were  capital  money  arising  from  a  sale  of  part  of  the 
freehold  hereditaments  hereinbefore  devised  under  the  Settled 
Land  Act,  1882. 

18.  {Investment  clause^  supra,  p.  354,  substituting  "this  my 
will  "/or  "these  presents.") 
In  WITNESS,  &c.  (a), 

(a)  In  tibie  above  Precedent  there  is  no  declaration  as  to  the  person  by 
whom  the  statutory  power  of  appointing  new  trustees  is  to  be  exerdsable, 
the  provision  in  this  respect  in  the  Act  being  sufficient. 
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No.  XXV. 


DEVISE  and  bequest  of  Real  afid  Personal  Estate  ;  of  testatob's 

FBOPEBTT 

Bequest  of  Personal  Estate  to  Trustees  to  pay  -withvaeioub 
BebtSy  8fc,y  and  invest  surplus  and  apply  income  for  visioire. 
maintenance  of  Son  during  his  minority,  and  accu' 
mulate  surplus;  Trust  for  Son  when  he  attains 
twenty-one,  but  if  he  should  die  under  twenty^one^ 
then  for  Sister  absolutely ;  Devise  o/^Real  Estate  to 
Trustees,  subject  to  Mortgages  thereon^  upon  trust 
to  manage  and  lease  same  until  the  Son  should  attain 
twenty-one,  and  subject  thereto,  to  Son  absolutely,  but 
if  he  should  die  a  Minor,  then  to  Nephews  equally  in 
Fee;  Direction  to  Trustees  to  apply  Rents  during 
minority  of  Son  for  his  maintenance,  and  accumulate 
Surplus;  Power  to  apply  Surplus  Income  and 
AocuMUiATiONS  in  Payment  of  Mortgages  and  other 
Debts;  Power  to  concur  in  Transfer  of  Mortgages, 
or  to  SELL  or  mortgage  for  Payment  of  Mortgages, 
Ac. ;  General  Power  of  Sale  or  Mortgage  for 
Payment  t)/* Debts;  Usual  Provisions. 

I,  A.  B.,  of,  &o.  {commencement  and  appointment  of  executors 
and  trustees  and  guardians,  suprd,  p.  534) :  I  give  and  bequeath  Bequest  of 
all  my  personal  estate  and  efEects  (except  chattels  real  included  ^^iste^!^ 
in  the  devise  of  real  estate  hereinafter  contained)  unto  my 
trustees.  Upon  trust  that  my  trustees  shall  c€dl  in  and  convert  Upon  tnut  to 
into  money  the  same  or  such  part  thereof  as  shall  not  consiBt  into  moiiey,^ 
of  money,  and  shall  apply  the  moneys  to  arise  from  such  calling  ^y  ^STdto. 
in  and  conversion,  and  the  money  of  which  I  shall  be  possessed  ^^ 
at  my  death,  so  far  as  the  said  moneys  will  extend,  in  the  pay- 
ment of  my  funeral  and  testamentary  expenses  and  debts  (in- 
cluding mortgage  debts  affecting  my  real  estates  hereinafter 
devised),  and  shall  invest  the  surplus  (if  any)  of  such  moneys  mveet  supiuB 
with  power  for  my  trustees  to  vary  the  investments  thereof  from  ^^  ^^^* 
time  to  time,  and  shall  apply  the  income  arising  from  such  in-  and  apply 
vestments  in  or  towards  the  maintenance  of  my  son  Q-.  B.,  until  ^^^^toumoe 
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OP  TBBTATOB'fl  he  shall  attain  the  age  of  twenty-one  years  or  previously  die, 
viTHVAEioTra  with  power  for  my  trustees,  at  their  discretion,  at  any  time 
^^^noOT?^"   during  the  minority  of  my  said  son,  to  sell  and  convert  into 
> —  money  the  whole  or  any  part  of  the  said  trust  funds,  and  to 
8on.  ftpply  ^b®  moneys  arising  thereby  for  the  advancement,  prefer- 

Power  to         ment,  or  otherwise  for  the  benefit  of  my  said  son,  as  my  trustees 

raise  money  '  */  ^  ^         ^ 

for  advance-  shall  think  fit,  And  SUBJECT  to  the  trusts  aforesaid  shall  stand 
^I'subpto  possessed  of  the  said  trust  funds,  and  the  income  thereof,  or  so 
S^uffte*^  trust  Diuch  thereof  respectively  as  shall  not  be  applied  in  manner 
for  son  abso-    aforessid,  In  trust  for  my  said  son  Q-.  B.,  as  and  when  he  shall 

lutely.  on  his  '  •'  .  , 

attaining  attain  the  age  of  twenty-one  years,  but  if  my  said  son  shall  die 
iThe  dio^d  binder  that  age,  then  In  trust  for  my  sister  S.  H. :  I  give, 
dienMer         DEVISE,  AND  BEQUEATH  all  my  mcssuagcs,  fanus,  lauds,  tene- 

then  to  sister    ments,  and  hereditaments  of  every  tenure,  situate  at ,  in 

De^  o/real   *^®  county  of ,  and  all  other  my  real  and  leasehold  estates 

estate.  (if   any)   whatsoever    and   wheresoever,   (all   which   premises 

included  in  this  present  devise  and  bequest  are  hereinafter 

called  '^  my  real  estates '')  unto  and  to  the  use  of  my  trustees, 

To  trustees       TJpoN  TRUST  that  my  trustees  shall  receive  the  rents  and  profits 

^larges  of  and  manage  my  real  estates  and  every  part  thereof,  as  they 

tarairt  to'  ^^'^  '^^y  think  proper,  with  power  to  demise  or  let  the  same,  or  any 

manage  and     pj^jt  qj.  parts  thereof,  either  from  year  to  year,  or  for  any  term 

until  son         or  number  of  years,  either  upon  repairing,  building,  or  hus- 

twenty-one,     bandry  leases,  and  generally  upon  such  terms  as  my  trustees 

shall  think  proper  (yet  so  that  no  demise  or  lease  shall  be  made 

of  any  copyhold  or  customary  hereditaments  contrary  to  the 

custom  of  the  manor  or  manors  of  which  the  same  respectively 

shall  be  holden),  with  power  to  accept  surrenders  from  and 

make  allowances  to  and  arrangements  with  tenants  and  others, 

and  with  all  other  powers  expedient  or  desirable  for  the  due 

management  of  my  real  estates,  until  my  said  son  Q-.  B.  shall 

and  subject      attain  the  age  of  twenty-one  years  or  previously  die:  And 

in^^t     "°^   UPON  TRUST  that  my  trustees  do  and  shall  assure  my  real 

estates  (subject  to  the  mortgages,  incumbrances,  and  charges 

then  existing  thereon)  unto  and  to  the  use  of  my  said  son  G.  B., 

absolutely  when  and  so  soon  as  he  shall  attain  the  age  of  twenty- 

if  son  dies        One  years:  But  if  my  said  son  shall  die  imder  the  age  of 

Sne ^to^^*^'  twenty-one  years,  then  Upon  trust  that  my  trustees  do  and  shall 

nephews.         assure  the  same  (subject  as  aforesaid)  unto  and  to  the  use  of  my 

nephews,  L.  M.  and  N.  0.,  absolutely,  as  tenants  in  common  in 
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equal  shares:  And  durino  the  minority  of  my  said  son  I  os- tbttajpob's 
direot  that  my  trustees  shall  apply  the  net  rents  and  profits  of  with  yabioub 
my  real  estates  in  the  first  place  in  and  towards  payment  of  the      yisionb. 
interest  which  for  the  time  being  shall  be  due  and  payable  in  Direction  to 
respect  of  the  mortgage  debts  affecting  the  same,  or  such  of  the  ^^j!^^  ^ 
said  debts  as  shall  for  the  time  being  remain  due  and  unsatis-  mortgagias^ 
fied,  in  aid  of  my  personal  estate,  and  shall  in  the  next  place  mjnonty. 
apply  the  said  rents  and  profits,  or  any  part  thereof,  for  or 
towards  the  maintenance  or  education,  or  otherwise  for  the 
benefit  of  my  said  son,  and  shall  invest  the  surplus  (if  any)  of 
such  rents  and  profits  so  as  to  accumulate  at  compound  interest, 
with  liberty  to  vary  the  investments  thereof  from  time  to  time, 
and  shall  stand  possessed  of  the  said  accumulations.  In  trust  ^^i^^oe 
for  the  person  or  persons  who  shall  become  absolutely  entitled  ajid  aocmnuia- 
to  my  real  estates  imder  the  trusts  hereinbefore  declared,  with 
liberty  nevertheless  for  my  trustees  to  resort  to  the  accumula- 
tions of  any  preceding  year  or  years,  and  to  apply  the  same  in 
any  succeeding  year  or  years  for  the  maintenance  and  education, 
or  otherwise  for  the  benefit  of  my  said  son ;  and  with  liberty 
also  for  my  trustees,  at  any  time  or  times,  to  apply  the  said  Power  to 

'  i  *  .^  Apply  accumii- 

surplus  rents  and  profits  and  the  accumulations  thereof,  or  any  lations  in  pay- 
part  or  parts  thereof  respectively  in  or  towards  the  payment  and  °^^  ° 
discharge  of  the  mortgage  debts  and  principal  moneys  which  for 
the  time  being  shall  affect  my  real  estates  or  any  of  them,  or 
my  other  debts  generally,  or  any  part  or  parts  thereof  respec- 
tively :  And  I  authorise  and  empower  my  trustees  at  any  time  Power  to 

,  .  .  .  .        .  ,      concur  in 

or  times,  or  from  time  to  time  during  the  minority  of  my  said  transfer  of 
son,  to  join  in  any  transfer  of  any  mortgage  or  other  charge  or  Sc-^OT^seU 
incumbrance  upon  all  or  any  part  of  my  real  estates,  or  to  give  for^^S^t 
further  security  for,  or  to  pay  ofE  all  or  any  part  of  the  money  °^  mortgages, 
secured  by  any  such  mortgage,  charge,  or  incumbrance,  and  for 
that  purpose  to  adjust  and  settle  any  accounts  with  any  mort- 
gagee or  incumbrancer,  and  if  my  trustees  shall  think  fit,  to 
raise  any  further  sum  or  sums  in  order  to  discharge  any  such 
mortgage,  charge,  or  incumbrance,  and  the  interest  thereon 
respectively,  together  with  the  costs  of  procuring  and  raising 
the  same,  either  by  mortgage  or  by  absolute  sale,  or  other  dis- 
position of  all  or  any  part  of  my  real  estates,  or  by,  with,  or  out 
of  the  rents  and  profits  of  my  real  estates,  or  any  of  them,  or 
by  any  other  reasonable  ways  and  meansi  and  to  apply  the 
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o»  ™^fjlf *■  moneys  so  to  be  raised  in  discharge  of  such  mortgage,  bharge,  or 
WITH  YABI0IJ8  inoumbranoe  acoordingly :  And  I  also  empower  my  trustees,  by 
Tmov^'  T^^^g^g^gf  selling,  or  otherwise  disposing  of  my  real  estates. 
General  power  ^'  *^y  ^^  them,  or  by,  with,  and  out  of  the  rents  and  profits  of 
^  ^1^  f  ''^y  ^^  estates,  or  any  of  them,  or  by  aU  or  any  of  the  afore- 
payment  of      Said  ways  or  means,  or  by  any  other  reasonable  ways  or  means, 

other  debts.        ,     *  ,.  ,  -  i»ij_i 

to  levy  and  raise  any  sum  and  sums  of  money  wnioh  my  trustees 
may  think  fit  to  levy  and  raise  for  the  payment  of  my  funeral 
and  testamentary  expenses  and  my  other  and  remaining  debts, 
and  to  pay  and  apply  the  moneys  to  be  levied  and  raised  by  the 
ways  and  means  aforesaid  in  or  towards  satisfaction  and  dis- 
charge of  my  funeral  and  testamentary  expenses  and  debts 
Perronai  accordingly:  Provided  always,  that  as  between  the  person  or 

eenite  to  be  c?  •/  x 

nevertheless  persons  entitled  to  my  personal  estate,  and  the  person  or  persons 
?OTp^miecQt  of  entitled  to  my  real  estates,  my  personal  estate  is  to  be  considered 
debts.  j^  j^Q  primary  fund,  and  my  real  estates  the  secondaiy  fund, 

for  the  payment  of  my  funeral  and  testamentary  expenses,  and 
my  mortgage  and  other  debts :  Akd  I  declare  that  every  mort- 
gage made  under  the  foregoing  powers  may  contain  any  powers 
and  provisions  which  my  trustees  shall  think  proper,  and  that 
no  purchaser  or  mortgagee  of  any  part  of  my  real  estates,  upon 
auy  sale  or  mortgage  expressed  to  be  made  under  the  trusts  and 
powers  of  this  my  will,  shall  be  bound  or  concerned  to  see 
whether  my  personal  estate  shall  have  been  insufiScient  for  the 
payment  of  my  debts,  nor  whether  the  money  paid  or  advanced 
by  him  is  actually  wanted  or  ought  to  be  raised  for  aU  or  any  of 
the  purposes  aforesaid,  or  otherwise  as  to  the  necessity  or  pro- 
priety of  such  sale  or  mortgage,  nor  shall  such  purchaser  or 
mortgagee  be  affected  by  notice  that  such  sale  or  mortgage  is 
unnecessary  or  improper.  {Investment  clause^  suprdy  p.  537.) 
In  witness,  &c. 
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EXEBCISB  OT 

P0WEB8T0 

JOINTUBEAND 

OHASaS  WITH 


No.  XXVI. 

WILL  by  a  Tenant  for  Life  in  Remainder  of  Settled      will  m 
Estates,  in  exercise  of  Powers  of  Jointuring  and 
Charging   toith  Portions  for  Younger  Children, 
subject  to  the  Prior  Limitations  contained   in  the      pobhonb. 
Will  creating  the  powers. 

THIS  IS  THE  LAST  WILL  AND  TESTAMENT  of  me,  ^^^^<^' 
A.  B.,  of,  &o. :  Whereas  my  late  father,  X.  B.,  Esq.,  deceased,  Eedte  wiiiof 
by  his  will  dated,  &o.  {Recite  rcill  of  testator^ s  father  devising  fS^*r '^^d 
freehold  estates  to  his  eldest  son  T.  B,  for  life,  with  remainder*  to  that  testator 

__._-,  f  *f   ^  jyjg  several 

Y,  B,  s  first  and  other  sons  in  tail  male^  tcith  remainder  to  his  children. 
second  son  (the  present  testator)  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male^  with  divers  remainders  over.  Power. to 
each  tenant  f 01'  life  to  jointure  and  charge  with  portions  and  main- 
tenance for  younger  children  in  the  usual  form)  :  And  whereas 
my  elder  brother  T.  B.  is  living,  but  he  has  no  issue :  And 
WHEREAS  I  have  several  children  by  C.  B.  my  wife,  all  of  whom 
are  infants:  And  whereas  I  am  desirous  of  exeroising  the 
several  powers  of  jointuring  my  wife  and  of  charging  with  por- 
tions and  maintenance  for  my  younger  children  given  to  me  by 
my  father's  said  will  as  aforesaid  in  the  manner  hereinafter 
expressed,  and  I  am  also  desirous  of  disposing  of  my  own  estate 
and  effects  in  the  manner  hereinafter  expressed :  Now  I  hereby 
REVOKE  all  former  wiUs  and  testamentary  appointments  and 
dispositions  made  by  me,  and  declare  as  follows : — 

1.  In  exercise  and  execution  of  the  power  for  this  purpose  Testator  in 
given  to  me  by  my  father's  said  will  as  aforesaid,  and  of  all  other  ^?J!^  ^ 
powers  (if  any)  me  hereunto  enabling,  I  hereby  appoint  unto  jJ^Sl^tohig 
my  said  wife  a  yearly  rent-charge  of  £500  to  be  charged  upon  "'^«« 
and  payable  out  of  all  and  singular  the  hereditaments  devised 
in  strict  settlement  by  my  father's  said  will  aforesaid,  and  to 
commence  from  my  decease  or  from  the  decease  and  failure  of 
issue  male  of  the  said  Y.  B.  (which  shall  last  happen),  the  said 
yearly  rent-charge  to  be  paid  by  equal  quarterly  payments,  the 
first  of  such  payments  to  be  made  on  the  expiration  of  three 
calendar  months  after  the  time  hereby  appointed  for  the  com- 
mencement of  the  said  rent-charge,  &o. 
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WILL  IN  2.  In  exercise  and  execution  of  the  power  for  this  purpose 

powEBSTo  given  to  me  by  my  father's  said  will  as  aforesaid,  and  of  all 

^JS^M^^ira  other  powers  (if  any)  me  hereunto  enabling,  I  hereby  charge 


PORTIONS. 


all  and  singular  the  hereditaments  devised  in  strict  settlement  by 
Teetator,  m      my  father's  said  will  with  the  sum  of  £15,000  for  the  portions 

exercise  of  ,  ,  *•  ,        _ 

power,  charges  of  such  of  my  youngCT  children  as  being  sons  shall  attain  the 
with  portions.  ag6  of  twenty-one  years,  or  being  daughters  shall  attain  that 
age  or  marry,  in  equal  shares,  and  for  this  purpose  the  expression 
"  younger  children  "  shall  be  construed  to  mean  and  include 
every  daughter  of  mine,  and  also  every  son  not  being  at  his  birth 
or  becoming  during  his  minority  an  eldest  or  only  son  entitled 
to  the  said  hereditaments  for  an  estate  tail  in  possession  or  in 
remainder  immediately  expectant  on  some  estate  prior  in  order 
of  limitation  to  my  life  estate  :  And  I  declare  that  if  any  son 
of  mine  being  an  eldest  or  only  son,  when  he  attains  the  age  of 
twenty-one  years,  shall  afterwards  die  before  his  estate  tail  under 
my  father's  said  will  falls  into  possession,  and  without  having 
disentailed  the  said  hereditaments  or  any  part  thereof,  with  the 
consent  of  the  said  Y.  B.  as  the  protector  of  the  settlement,  such 
son  shall  also  be  deemed  a  younger  son  for  the  purpose  of  this 
charge  {a) :  Provided  always  that  if  only  one  younger  child  of 
mine  being  a  son  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  shall  attain  that  age  or  marry,  such  child  shall 
have  the  sum  of  £5,000  only  for  his  or  her  portion,  and  if  two 
younger  children  of  mine  and  no  more  being  a  son  or  sons  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  shall  attain  that  age  or  marry,  such  two  children  shall 
have  between  them  the  sum  of  £8,000  only  for  their  portions, 
and  if  three  younger  children  of  mine  and  no  more  being  a  son 
or  sons  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  attain  that  age  or  many,  such  three 
children  shall  have  between  them  the  sum  of  £12,000  and  no 
more  for  their  portions,  And  in  either  of  the  aforesaid  cases  the 
said  sum  of  £15,000  shall  be  reduced  to  an  amount  sufficient  to 
provide  the  said  sum  of  £5,000,  £8,000,  or  £12,000  as  the  case 
jnay  be  required  for  such  portion  or  portions,  together  with  such 
sum  or  sums  of  money  (if  any)  as  may  be  applied  for  the  benefit 
of  a  son  or  sons  who  shall  not  live  to  attain  a  portion  or  portions 

(a)  See  Notes  at  pp.  346,  365,  $uprd. 
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under  the  power  of  adyancement  hereinafter  contained,  and  the      ▼n^  nr 

j'/»  1  t  •  nn  -1111       BXEBCISB  OF 

dmerence  between  the  said  sxim  of  £15,000  and  such  reduced     powbesto 
amount  shall  sink  into  the  said  hereditaments  and  cease  to  bo  ohabqe  with 
charged  thereon.  ^^"Q^"- 

3.  In  exercise  of  the  power  for  this  purpose  given  to  me  by  '^^^^  ^^^ 
my  father  s  said  will  as  aforesaid,  and  of  all  other  powers  (if  to  trusteeB  for 
any)  me  hereunto  enabling,  I  hereby  appoint  that  (subject  and  years, 
without  prejudice  to  the  uses  and  estates  preceding  my  estate 
for  life  under  my  father's  said  will  and  to  the  powers  annexed   ^ 
to  such  preceding  uses  and  estates,  and  to  the  uses  and  estates 
limited  in  exercise  of  such  powers,  and  subject  and  without  pre- 
judice also  to  the  yearly  rent-charge  hereinbefore  limited  to  my 
said  wife  and  to  the  said  powers  and  remedies  for  enforcing 
payment  thereof)  all  and  singular  the  hereditaments  devised  in 
strict  settlement  by  my  father's  said  will  shall  go,  remain,  and 
be  To  THE  USE  of  0.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  for  the  term 
of  five  hundred  years,  computed  from  my  decease,  without  im- 
peachment of  waste,  Upon  trust  that  the  said  trustees  shall  Farther  trust 

*        ,  ^  ,  to  raise  money 

(subject  to  the  trusts  hereinbefore  declared  for  securing  the  pay-  for  portions 

ment  of  the  said  yearly  rent-charge),  by  mortgage,  or  other  ohfldreiL^' 

disposition  of  the  said  hereditaments,  or  any  part  thereof,  for  all 

or  any  part  of  the  said  term,  or  by  and  out  of  the  rents  and 

profits  thereof,  or  by  any  other  reasonable  ways  or  means,  levy 

and  raise  such  sum  of  money  as  under  the  foregoing  charge  in 

that  behalf  shall  become  payable  for  a  portion  or  portions  as 

aforesaid,  at  the  time  or  respective  times  when  the  same  shall  so 

become  payable,  and  shall  pay  and  apply  the  moneys  to  be  so 

raised  accordingly :  Provided  always,  that  it  shall  be  lawful  for  AdTaacement 

the  said  trustees  at  any  time  or  times  after  niy  decease,  or  the 

decease  and  failure  of  issue  male  of  the  said  Y.  B.  (which  shall 

last  happen),  at  the  discretion  of  the  said  trustees,  to  raise  by  the 

ways  and  means  aforesaid,  or  any  of  them,  any  part  or  parts  not 

exceeding  together  the  moiety  of  the  vested  or  expectant  portion 

of  any  child  under  the  foregoing  charge,  and  to  apply  the  same 

for  the  advancement,  preferment,  or  benefit  of  such  child,  in  such 

manner  as  the  said  trustees  shall  think  fit :  And  upon  further  Further  trust 

to  raise  a-tin^ifti 

TRUST  that  in  case  at  my  decease  or  at  the  decease  and  failure  of  sum  for  main- 
issue  male  of  the  said  Y.  B.  (which  shall  last  happen),  any  child  children 
of  mine  entitled  for  the  time  being  in  expectancy  to  a  portion  ^j^*^ 
under  the  trust  aforesaid,  shall  be  under  the  age  of  twenty-one  portion. 
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WILL  nr  years,  then  and  in  such  ease  the  trustees  of  the  said  term  shall 

powzBs  TO  thenceforth  during  the  minority  of  each  such  child  by  some  or 

^^!!s^wira  ^^®  ^^  ^^3  ways  and  means  cdoresaid,  levy  and  raise  such  annual 

poBTioiTB.  gmjj  Q^  ijjQ  gg^j^  trustees  shall  think  fit,  not  exceeding  interest 

after  the  rate  of  £4  per  cent,  per  annum  on  the  amount  of  his 
or  her  expectant  portion  under  the  trusts  aforesaid,  and  shall 
apply  the  same  annual  sum  for  or  towards  the  maintenance  and 
education  of  such  child,  in  such  manner  as  the  said  trustees  or 
trustee  shall  think  fit,  with  liberty  for  the  said  trustees  to  pay 
the  same  annual  sum  to  the  guardian  or  any  of  the  guardians  of 
such  child  for  the  purpose  aforesaid,  without  being  liable  to  see 
to  the  application  thereof :  And  upon  further  trust  that  so 
long  as  any  portion  which  shall  for  the  time  have  become  pay- 
able shall  remain  unpaid,  the  trustees,  &c.  {trust  to  raise  interest 
Purtiier  tnwt    on  unpaid  portions^  suprd^  p.  594) :  And  upon  further  trust 
and  expenses,    that  the  said  trustees  do  and  shall  by  some  or  one  of  the  ways  and 
means  aforesaid,  levy  and  raise  such  sum  or  sums  of  money  as 
shall  be  sufficient  for  payment  of  the  costs  and  expenses  incurred 
by  them  or  him  in  or  about  the  execution  of  the  trusts  of  the  said 
term,  and  shall  pay  and  apply  the  moneys  to  be  so  raised  in 
and  to  pay       payment  of  such  costs  and  expenses  accordingly :  And  (subject 
to  reversioner,  to  the  trusts  hereinbefore  declared)  do  and  shall  permit  the  rents 
and  profits  of  the  said  hereditaments,  or  so  much  thereof  as  shall 
not  be  required  for  any  of  the  purposes  aforesaid,  to  be  received 
by  the  person  or  persons  entitled  for  the  time  being  to  the  said 
hereditaments,  in  reversion  or  remainder  immediately  expectant 
on  the  said  term. 
Bequest  of  4. 1  BEQUEATH  the  following  legacies  (that  is  to  say)  {Bequest 

legacies.  >.,         .    v 

*  of  legacies). 

Bequest  of  5.  I  GIVE,  DEVISE,  AND  BEQUEATH  all  the  rest,  residue,  and 

wife.  remainder  of  my  property,  whether  real  or  personal,  unto  my 

said  wife  absolutely. 
Appointment        6.  I  APPOINT  my  Said  wife  and  the  said  C.  D.  and  E.  F.  execu- 

oz  executors        ..  ,  .  pa-i*  •^^       l         t  -i** 

and  guardians,  tnx  and  executors  01  this  my  Will:  And  1  appoint  my  said  wife 
during  her  life,  and  after  her  decease  the  said  G.  D.  and  E.  F. 
and  the  survivor  of  them,  the  guardian  and  guardians  of  my 
infant  children. 
In  witness,  &c. 
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No.  xxvn. 

CODICIL  appointing  a  Trustee  and  Executor  in  the  ^^J^^ 

place  of  a  Deceased  Trustee  and  Executor  appointed  wbwteuotek 

_  ,      _  ,      __  IN  PLACE  OF 

ot/  the  Testator  8  Will.  dbobased 


TEUSTBB. 


THIS  IS  A  CODICIL  to  the  last  Will  and  Testament  of 

me,  A.  B.,  of,  &o.,  which  will  bears  date  the day  of : 

Whereas  by  my  said  will  I  have  appointed  C.  D.  to  be  one  of 
the  trustees  and  executors  thereof  [and  also  one  of  the  guardians 
of  my  infant  children  after  the  decease  of  my  wife] :  And 
whereas  the  said  C.  D.  has  lately  died :  Now  I  hereby  appoint 
E.  F.,  of,  &o.,  to  be  one  of  the  trustees  and  executors  of  my  said 
will  [and  also  to  be  one  of  the  guardians  of  my  infant  children 
after  the  decease  of  my  said  wife],  in  the  place  of  the  said  C.  D. 

deceased :  And  I  give  to  the  said  E.  F.  a  legacy  of  £ for 

his  trouble  in  acting  as  an  executor  and  trustee  of  my  said  will ; 
and  I  declare  that  my  said  will  shall  be  construed  and  take 
effect  as  if  the  name  of  the  said  E.  F.  were  inserted  in  my  said 
wiU  throughout  instead  of  the  ncmie  of  the  said  C.  D.,  And  in 
all  other  respects  I  confirm  my  said  wilL 
In  witness,  &c. 


No.  xxvm. 

CODICIL  revoking  the  Appointment  o/ovm  of  the  Trustees      oodioil 


and  Executors,  and  appointing  a  new   one  in  his 
place. 

THIS  IS  A  CODICIL,  &c.  {see  suprd) :  Whereas  by  my  said 
will  I  have  appointed  C.  D.  to  be  one  of  the  trustees  and  execu- 
tors thereof  [and  also  one  of  the  guardians  of  my  infant  children 
after  the  decease  of  my  wife],  and  I  have  given  him  a  legacy  of 
£ for  his  trouble  in  acting  as  such  trustee  and  executor  : 

vol.  II.  R  R 


EEYOEINO 
APPOINTMENT 

OP  TRUSTEE 
AND  APPOINT- 
INO  NEW  ONE. 
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ooDidL      Now  I  HEREBY  REVOKE  the  appointment  of  the  said  C.  D.  as 
AppoiNTXENT  such  trustee  and  executor  [and  guardian],  and  also,  the  said 

Ara^orar-  legacy  oi  £ given  to  him  as  aforesaid,  And  I  appoint 

iNG  MEv  pys.  j]^  -p.y  of,  &0.,  to  be  a  trustee  and  executor  of  my  said  will  [and 
also  to  be  a  guardian  of  my  infant  children  after  the  decease  of 
my  said  wife],  in  the  place  of  the  said  C.  D.,  and  I  give  to  the 

said  E.  F.  a  legacy  of  £ for  his  trouble  in  acting  as  such 

trustee  and  executor :  And  I  declare  that  my  said  will  shall 
be  construed  and  take  effect  as  if  the  name  of  the  said  E.  F. 
were  inserted  in  my  said  will  throughout  instead  of  the  name  of  the 
said  C.  D. ;  And  in  all  other  respects  I  confirm  my  said  will. 
In  witness,  &c. 


No.  xxrx. 


CODIOXL 

ApponniNa 

ADDITIONAL 
TBUSTEE. 


CODICIL  appointing  an  additional  Trustee  a>id  Exe- 
cutor. 

THIS  IS  A  CODICIL,  &c.  {see  auprdy :  Whereas  by  my  said 
will  I  have  appointed  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  to  be 
the  trustees  and  executors  of  my  said  will  [and  also  to  be  the 
guardians  of  my  infant  children  after  the  decease  of  my  wife]  : 
Now  I  HEREBY  APPOINT  G.  H.,  of,  &c.,  to  be  au  additional 
trustee  and  executor  of  my  said  will  [and  to  be  an  additional 
guardian  of  my  infant  children  after  the  decease  of  my  said 
wife],  and  I  declare  that  my  said  will  shall  be  read  and  con- 
strued as  if  the  names  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  were 
inserted  therein  instead  of  the  ncmies  of  the  said  C.  D.  and  E.  F., 
and  that  all  the  trusts  and  powers  in  and  by  my  said  will 
reposed  in  and  made  exeroiseable  by  the  said  C.  D.  and  E.  F., 
shall  be  exeroiseable  by  the  said  C.  D.,  E.  F.,  and  Q-.  H. :  And 
IN  ALL  OTHER  RESPECTS  I  confinu  my  said  will. 

In  WITNESS,  &c. 
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No.  XXX. 

CODICIL  directing  that  a  sum  paid  to  me  of  the  Testator* s  oomcil,  with 
Children  in  his  life  shall  be  taken  in  part  Satisfaction  ^^^^^^ 
of  his  Share  under  Will.  advanced  to 

*^  SON. 

THIS  IS  A  CODICIL,  &o.  {see  supra) :   Whereas  by  my  said  Recital  of  wiu. 

will  I  have  directed  that  the  residue  of  the  moneys  to  arise  from 

the  sale  and  conversion  of  my  real  and  personal  estate  shall  be 

divided  equally  between  my  children  who  being  sons  attain  the 

age  of  twenty-one  years,  or  being  daughters  attain  that  age  or 

marry :  And  whereas  since  the  making  of  my  said  will  I  have  That  testator 

paid  the  sum  of  £ to  or  for  the  benefit  of  my  son  Q-.  B. :  money  for  son. 

Now  I    HEREBY   DECLARE    that  the    Said   sum   of   £ ,  so  as  Declaration 

aforesaid  paid  to  or  for  the  benefit  of  my  said  son  G.  B.,  shall  be  ^idSi^**^^ 
taken  by  him  in  part  satisfaction  of  his  share  under  my  said  will,  JJ^aSionof 
and  accordingly  that  the  residue  of  the  moneys  to  aoise  from  the  ^^'^  ^^^*^- 
sale  of  my  real  and  personal  estate  shall  be  divided  between  the 
children  among  whom  the  same  is  directed  to  be  divided  by 
my  said  will,  in  such  manner  that  the  share  of  the  said  G-.  B. 
shall  be  less  in  amount  than  the  shares  of  the  other  children  by 

the  sum  of  £ :  And  in  all  other  respects  I  confirm  my 

said  will. 
In  witness,  &o. 


No.  XXXI. 

CODICIL    giving    a   power    to    Trustees    to   purchase  codicil  oiyino 
Government   Annuities,   or  to  Invest    Funds    to    TSwraEsro 
ineet  Annuities   bequeathed   by    Will,  and  thereupon   ^^^bchase 
Discharging  property  which  by  the  Will  toas  charged    ^^j^mrrBa. 
with  the  same. 

THIS  IS  A  CODICIL,  &c. :  Whereas  I  have  by  my  said  will  Recital  of  wiU 

bequeathed  the  following  annuities,  namely, {state  par ticu-  S^^? 

lars  of  annuities)  y  and  have  charged  the  same  on  my  freehold  ^^'^f^^Ji^. 

estates  in ,  which  estates  so  charged  as  aforesaid  are  by  my 

said  will  devised  and  bequeathed  (with  the  residue  of  my  real 

R  R  2 
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•WILLS. 


(XyDIdL  GT7IN0 

POWBSTO 

TBUST EE8  TO 

FITBCHASE 

OOVEKNMENT 

ANNT7ITIES. 

Declaration 
that  if  deyisee 
purchaseB  a 
government 
annuity  of  like 
amount  or  sets 
apart  funds  to 
meet  any 
annuity,  then 
annuitants 
shall  accept 
same  and 
discharge 
estate. 


Annuitant 

shaUif 

requested 

execute 

release. 


and  personal  estate)  to  0.  D.  absolutely:  Now  I  hereby 
DECLARE,  with  respect  to  each  and  every  of  the  said  several 
annuities  bequeathed  by  my  said  will,  that  if  the  said  0.  D.,  his 
heirs,  executors,  administrators,  or  assigns,  shall  at  any  time 
during  the  life  of  the  annuitant  to  whom  each  or  any  of  the  said 
annuities  is  bequeathed  as  aforesaid,  purchase  in  his  name,  or  in 
the  name  or  names  of  his  nominee  or  nominees,  a  government 
annuity  for  the  life  of  such  annuitant  equal  in  amount  to  the 
annuity  bequeathed  to  him  as  aforesaid,  and  so  that  the  first 
half-yearly  payment  of  the  said  government  annuity  shall  become 
due  on  a  day  not  being  later  than  the  day  on  which  the  next 
half-yearly  payment  of  the  annuity  for  which  the  same  shall  be 
substituted  would  have  become  due  if  such  purchase  had  not 
been  made,  or  if  the  said  G.  D.,  his  heirs,  executors,  administra* 
tors,  or  assigns,  shall  at  any  time  during  the  life  of  each  or  any 
such  annuitant  as  aforesaid,  transfer  or  cause  to  be  transferred 
into  the  names  of  the  trustees  for  the  time  being  of  my  said  will, 
stocks,  funds,  shares,  or  securities  of  the  nature  authorised  as 
investments  by  my  said  will,  of  such  an  amount  or  value  that 
the  annual  interest,  dividends,  or  income  thereof  shall  at  the 
time  of  such  investments  be  sufficient  to  pay  the  annuity 
bequeathed  to  such  annuitant  as  aforesaid,  to  the  intent  that  the 
said  trustees  shall  stand  possessed  of  the  said  stocks,  funds, 
shares,  and  securities,  Upon  trust  out  of  the  interest,  dividends, 
and  income  thereof,  or  if  the  same  shall  be  insufficient,  then  out 
of  the  corpus  thereof  to  pay  the  same  annuity  at  the  times  at 
which  the  same  is  made  payable  by  my  said  will,  then,  and  in 
every  or  any  such  case  as  aforesaid,  the  annuitant  for  whom  any 
such  government  annuity  shall  be  purchased,  or  whose  annuity 
shall  be  so  secured  as  aforesaid  (as  the  case  may  be),  shall  accept 
such  government  annuity,  or  the  annuity  to  be  so  secured  as 
aforesaid  (as  the  case  may  be),  in  lieu  and  satisfaction  of  the 

annuity  charged  on  the  said  premises  in as  aforesaid,  and 

the  said  premises  shall  thenceforth  be  absolutely  freed  and  dis- 
charged from  the  same  annuity  and  from  all  claims  and  demands 
in  respect  thereof :  And  I  further  declare  that  in  case  and  so 
often  as  any  government  annuity  shall  be  purchased  as  aforesaid, 
the  annuitant  for  whom  the  same  shall  be  so  purchased  shall  for 
the  greater  satisfaction  of  the  said  C.  D.,  his  heirs,  executors, 
administrators,  or  assigns,  execute  such  deed  or  deeds  (if  any) 
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as  he  or  they  may  require  for  evidenoinfi:  the  release  of  the  said  ooMcsn.  oitino 

POWBB  TO 

premises|Erom  the  same  annuity,  such  deed  to  be  prepared  and    tbubtees  to 
execnted  at  the  expense  of  the  party  requiring  the  same :  And   oovEBmcEiTT 
I  ALSO  DECLARE  that  if  any  or  either  of  the  said  annuities  shall    ^^"^^^' 
be  secured  by  the  transfer  of  stocks,  fimds,  shares,  or  securities,  ^^J;^]^  ^  be 
into  the  names  or  name  of  the  trustees  of  my  said  will  as  afore-  conciiwive 
said,  a  statement  in  writing  signed  by  the  trustees  that  stocks,  funds  have 
funds,  shares,  or  securities  of  the  required  amount  or  value  have  to  m^t  ^^ 
been  transferred  into  their  names  upon  the  trust  aforesaid  shall  "^^'y- 
be  sufficient  and  conclusive  evidence  of  the  fact  so  stated :  And 
IN  ALL  OTHER  RESFEors  I  ooufirm  my  said  will. 
In  witness,  &o. 


NoXXXn. 
CODICIL  settling  the  shares  of  Daughters,  so  as  to  make  oodioil  as  to 

BRASS  AV 

their  interests  cease  on  becoming  Beligiotjs  Sisters.  dattohteb 

BBOOlCmO  A 

THIS  IS  A  CODICIL,  &o. :  Whereas  I  am  apprehensive  that     »™«o^ 

one  or  more  of  my  daughters  may  be  induced  to  enter  into  a  — ; 

religious  sisterhood,  and  I  desire  therefore  to  make  the  following  testator's  fear 
alterations  in  my  will  respecting  the  shares  of  my  daughters  in  u^da^hten 
my  residuary  trust  funds ;  (that  is  to  say)  I  direct  my  trustees  to  2^jj^* 
stand  possessed  of  the  share  of  each  of  my  daughters  who  shall  Direction  that 
attain  the  age  of  twenty-one  years,  and  shall  not  then  be  married  daughters  ^ 
UPON  trust  to  pay  the  income  thereof  to  my  same  daughter  ^^j^^  w 
during:  hex  life,  or  until  she  shall  marry  or  become  a  sister  in  income,  &c., 

,    ,  '        t  .  I  .  to  daughter 

any  religious  sisterhood  (which  shall  first  happen),  and  if  my  until  she 
same  daughter  shall  marry  then  in  trust  for  her  absolutely,  and  becomes^a 
if  my  same  daughter  shall  become  a  sister  in  any  religious  ^'^' 
sisterhood,  then  my  trustees  may  out  of  the  income  of  her  share  to  be  hers 
make  such  allowance  (if  any)  for  her  maintenance  as  they  shall  if  ahe^eoom^ 
think  fit,  and  subject  thereto  shall  hold  the  said  share  In  trust  H^oi^T^ 
for  my  other  children,  who  being  a  son  or  sons,  shall  attain  the  ^q^^^^^q 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters,  shall  maintenance. 
attain  that  age  or  marry  under  that  age,  in  equal  shares  if  more 
than  one,  and  if  my  same  daughter  shall  die  without  having 
been  mairied,  or  become  a  sister  as  aforesaid,  then  in  trust  for 
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DjLUOHTSB 

BEOOIONO  ▲ 

BEUOIOXTB 

SZSTEB. 


ooDiciL  AS  TO  such  person  or  persons,  and  in  sucli  manner  as  she  shall  by  her 
will  appoint,  and  in  default  of  such  appointment,  and  so  far  as 
any  such  appointment  shall  not  extend,  In  trust  for  my  other 
children  who,  &o.  {as  be/ore) :  And  I  declare  that  every  or  any 
share  accruing  to  a  daughter  of  mine  under  this  codicil,  shall  be 
subject  to  the  like  trusts  as  are  hereinbefore  declared  concerning 
her  original  share :  And  I  declare  that  by  the  word  **  siBfter- 
hood"  as  above  used,  I  mean  Eoman  Catholic  as  well  as 
Protestant  Institutions  or  Associations,  but  any  daughter  of 
mine  becoming  an  associate  of  any  such  institution  shall  not 
be  considered  as  becoming  a  sister,  unless  the  becoming  an  asso- 
ciate involves  the  surrender  or  a  pledge  to  surrender  any  part  of 
her  property. 
In  witness,  &c. 


Meaning  of 
"  aisternood." 


OOOIdL  AB  TO 

LAIO)  QTTSSr 

TO  ▲  CHABITT 

BT  DEED. 


Becite  convey- 
ance bv  deed 
of  land  for  a 
charitable 
purpose. 


That  deed  will 
be  void  if 
testator  dies 
within  twelve 
months. 

Devise  of  land 
in  that  event 
to  CD. 


No.  XXXTTT. 

CODICIL  by  a  Testator  who  has  cameyed  Land  by  deed  for 
a  Charitable  Purpose  to  provide  for  the  event  of  the  deed 
becoming  void  by  his  death  within  twelve  months  (a). 

THIS  IS  A  CODICIL,  &c.  (supra) :  Whereas  hy  an  indenture 
dated,  &c.,  and  made,  &c.,  and  which  is  intended  to  he  enrolled 
in  the  High  Court  of  Justice,  Chancery  Division,  pursuant  to 
the  Mortmain  and  Charitable  Uses  Act,  1888, 1  have  conveyed 
a  piece  of  land,  situate  at,  &c.,  therein  described,  unto  and  to  the 

use  of {trustees)^  upon  certain  trusts  therein  declared,  for 

the  erecting  thereon  of,  &c.  {state  charitabk  mes  shortly) :  And 
whereas  I  am  advised  that  the  said  conveyance  will  be  void  if 
I  die  within  twelve  calendar  months  after  the  date  thereof: 
Now  I  hereby  devise  the  said  piece  of  land  in  the  event  of  my 
death  within  twelve  calendar  months  from  the  date  of  the  said 
indenture  imto  C.  D.,  of,  &c.y  for  his  absolute  use:  And  I 


(a)  This  codicil  will  be  valid  if  the  testator  makes  no  commuiiieation  in 
his  lifetime  to  the  devisee  as  to  bis  wish  and  intention  in  giving  him  the 
land.  If  he  does,  a  promise  to  carry  out  that  wish  or  intention  might  be 
implied,  and  the  declaration  at  the  end  of  the  codicil  to  the  contrary  could 
not  be  safely  relied  on.   See  p.  489,  supra. 
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declare  that  the  said  0.  D.  shall  be  under  no  obligation,  legal  or  codicil  as  to 
equitable,  to  confirm  the  conveyance  of  the  said  land  made  by  the  to  jl  chabitt 


BTDEED. 


said  indenture,  but  he  shall  be  at  perfect  liberty  to  confirm  the 

same  or  not,  as  he  thinks  fit.  R®^*™2^ . 

^wf  MM  *xw  *'  **•*•  that  no  trust  u 

In  witness,  &0.  unposed  on 

nun  to  oonfiim 
charitable  dis- 
position. 


No.  XXXIV. 
FORM  of  Memorial  of  a  Will.  mkhoeial  op 

▲  WILL. 

A  MEMORIAIi  to  be  registered  of  the  last  will  and  testament 

of  A.  B.,  late  of,  &c.,  deceased,  dated  the  day  of  ^ 

whereby  he  devised  and  bequeathed  all  his  real  and  personal 
estate  and  effects  imto  and  to  the  use  of  C.  D.,  of,  &c.,  and 
E.  P.,  of,  &c.,  upon  and  for  the  trusts,  intents  and  purposes 
therein  expressed  and  declared  concerning  the  same,  which 
will  was  duly  executed  in  the  presence  of  (mtneases.) 

As  WITNESS  the  hand  and  seal  of  the  said  C.  D.,  one  of  the 
said  devisees. 

Signed  and  sealed  in  the 
presence  of  C.  D. 

{Two  toitnesses.) 
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DISCLAIMERS. 


BY  ONE  OF 

8SVEBAL 

TBUSTEES  OF 

A  WILL. 

Becite  will 
and  appoint- 
ment of 
executors. 


Disclaimer  by 
trustee. 


No.  I. 

DISCLAIMER  of  the  Trusteeship  of  a  Will  by  onb  of 
several  Tkustees  (a). 

TO  ALL  TO  WHOM  these  presents  shall  come,  A.  B.,  of,  &o. 
{disclaiming  party) ^  sends  greeting:  Whbreas  Q-.  H.,  late  of, 

&o.,  Esq.,  deceased,  died  on  the day  of ,  18 — ,  having 

by  his  will,  dated  the day  of ,  devised  and  bequeathed 

all  his  real  and  personal  estate  unto  the  said  A.  B.  and  C.  D., 
upon  the  trusts  and  with  and  subject  to  the  powers  and  provi- 
sions therein  declared  and  contained  concerning  the  scmie  re- 
spectively :  NOW  THESE  PRESENTS  WITNESS  that  he 
the  said  A.  B.  hereby  disclaims  the  office  of  trustee  under  the 
said  will,  and  all  real  and  personal  estate  whatever  devised  and 
bequeathed  to  him  as  a  trustee  by  the  said  will  (5). 
In  w^itness,  &o. 


BT  TBT78TEE. 


No.n. 

DISCLAIMER  by  Trustee  {s/wrtfomi). 

KNOW  ATT.  MEN  BY  THESE  PRESENTS,  that  I,  A.  B., 
of,  &c.  {disclaiming  party)  J  hereby  disclaim  the  office  of  trustee 

under  the  will  of  G.  H.,  late  of,  &c.  (who  died  on  the day 

of 18 — ),  and  all  estates  and  powers  thereby  expressed  to 

be  given  to  or  vested  in  me  as  a  trustee. 
In  witness,  &c. 

(a)  Under  33  &  34  Vict.  c.  97,  a  diBclaimer  deed  not  being  expressly 
mentioned  in  the  schedule  thereto,  is  liable  to  a  10*.  stamp  duty, 

(b)  The  trustee  should  simply  disclaim,  and  not  profess  to  convey  the 
property  limited  to  him  in  trust.  See  Nioolson  v.  Wordsworth,  2  Swanst. 
365. 


DISCLAIMERS. 


617 


No.  rn. 

DISCLAIMEB  by  the  Tkusteb  of  a  Settlement.  op  thb  tbttbts 

TO  ATT.  TO  WHOM  these  presentB  shaU  come,  A.  B.  of,  &c.       '°°"- 
(th4  disclaiming  party),  sends  greeting:  Whbreas  "bj  an  inden-  Eedte 
ture,  &G.  {date  and  parties)  ^  certain  messuages^  lands,  and  here-  appointing 
ditamentfl  situate,  &o.,  were  conveyed  by  the  said  0.  D.  unto  and  tJS^J^S^of 
to  the  use  of  the  said  A,  B.  and  Q-.  H.,  their  heirs  and  assigns  *^®  trustees, 
for  eyer,  upon  the  trusts  therein  declared  concerning  the  same 
\ar  were  settled  to  the  use  of  X.  Y.  for  her  life  with  remainders 
over,  and  the  said  A.  B.  and  Q-.  H.  were  constituted  the  trustees 
of  the  indenture  and  powers  of  sale  and  exchange,  and  divers 
other  powers  and  trusts  were  conferred  on  the  said  A.  B.  and 
G.  H.  as  such  trustees] :  And  whereas  the  said  A.  B.,  hath  not 
executed  the  said  indenture,  nor  in  any  manner  acted  as  a  trus- 
tee thereof :  NOW  THESE  PEESENTS  WITNESS  that  the  Disclaimer  by 
said  A.  B.  hereby  disclaims  and  renounces  the  office  of  trustee 
of  the  said  indenture,  and  aU  estate  and  interest  in  the  heredita- 
ments thereby  conveyed  [or  settled],  or  expressed  so  to  be,  and 
all  powers  (c)  and  trusts  created  by  the  said  indenture,  and 
thereby  made  exercisable  by  the  said  A.  B.  and  Q-.  H.  as  the 
trustees  thereof. 

In  WITNESSy&C. 


No.  IV. 


DISCLAIMEE  of  the  Trusts  of  a  Settlement  {to  be  oj  the  teuwb 


written  at  the  foot  of  the  Settlement^ — a  short  form). 


OF  A  8BTTLE- 
UBNT. 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  Disclaimer  by 
of,  &c.  (who  am  named  as  a  party  to  and  trustee  of  the  above  *™^®" 
written  indenture),  hereby  declare  that  I  have  not  accepted 
the  trusteeship  nor  acted  in  any  manner  as  a  trustee  thereof ; 
And  I  DISCLAIM  the  said  trusteeship  and  all  estates,  interests  and 
powers  by  the  said  indenture  expressed  to  be  vested  in  me. 
In  witness,  &o. 

(c)  Under  the  Conveyancing  Act,  1882,  sect.  6,  one  of  several  trustees 
may  disclaim  powers  smiply  collateral,  in  which  case  tiie  powers  will  be 
ezercLBable  by  the  others  or  other  of  them. 


1 


APMNTMENTS  OP  NEW  TRUSTEES. 


tiS^^Act'  '^^^  Conveyancing  and  Law  of  Property  Act,  1881, 
S^toteX**^  contains  important  provisions  relating  to  the  appoint- 
IS^S^^J^™*  ment  of  new  trustees,  which  are  set  out  in  the  Disserta- 

property  on  an  * 

n?w  tS^°^  tion  on  Trustees  (a).  The  Act  also  provides  in  section 
34  as  follows : — 

(1.)  When  a  deed  by  which  a  new  trustee  is  appointed  to  per- 
form any  trust  contains  a  declaration  by  the  appointor  to 
the  effect  that  any  estate  or  interest  in  any  land  subject 
to  the  tmst,  or  in  any  chattel  so  subject,  or  tbe  right  to 
recover  and  receive  any  debt  or  other  thing  in  action  so 
subject,  shall  vest  in  the  persons  who  by  virtue  of  the 
deed  become  and  are  the  trustees  for  performing  the 
trust,  that  declaration  shall,  without  any  conveyance  or 
assignment,  operate  to  vest  in  those  persons,  as  joint 
tenants,  and  for  the  purposes  of  the  trust,  that  estate, 
interest,  or  right. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged 
under  this  Act  contains  such  a  declaration  as  is  in  this 
section  mentioned  by  the  retiring  and  continuing  trustees 
and  by  the  other  person,  if  any,  empowered  to  appoint 
trustees,  that  declaration  shall,  without  any  conveyance, 
or  assignment,  operate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenants,  and  for  the  purposes  of  the  trust, 
the  estate,  interest,  or  right  to  which  the  declaration 
relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest 
in  copyhold  or  customary  land,  or  to  land  conveyed  by 
way  of  mortgage  for  securing  money  subject  to  the  trust, 

(a)  Supra,  p.  189. 


APPOINTMENTS  OF  NEW  TRUSTEES. 
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or  to  any  Buoh  share,  stock,  annuity,  or  property  as  is 
only  transferable  in  books  kept  by  a  company  or  other 
body,  or  in  manner  prescribed  by  or  under  Act  of 
Parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registry, 
the  person  or  persons  making  the  declaration  shall  be 
deemed  the  conveying  party  or  parties,  and  the  convey- 
ance shall  be  deemed  to  be  made  by  him  or  them  under 
a  power  conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  Act. 

The  above  section  dispenses  with  the  necessity  of  when  power 

•   •  .1  (t     ji  •    •  18  vested  in 

requiring  the  concurrence  oi  the  surviving  or  con-  tenant  for  life, 

•  ••jj  ."I  ii»  p      1      1  ••         concurrence 

tmuing  trustees,  or  the  representative  of  a  last  surviving  of  continuing 

.••..  f  .1  •  A     t     •      trustees  may 

or  continuing  trustee,  where  the  power  is  vested  m  be  dispensed 
some  one  else,  ^.^.,  the  beneficiary  for  life,  inasmuch 
as  the  latter  can  by  a  simple  declaration  divest  the  trust 
property  out  of  the  persons  in  whom  it  may  be  vested 
at  the  time  of  the  appointment  for  the  purpose  of  vest- 
ing it  in  the  persons  who  will  be  the  trustees  after  the 
appointment  (b). 


(6)  By  the  Stamp  Act  now  in 
force  (33  &  34  Vict.  c.  97),  an  appoint- 
ment of  a  new  trustee  is  made  liable 
to  a  stamp  duty  of  10s.  And  sect. 
78  provides  thit  every  instrument 
and  every  decree  or  order  of  any 
court  or  of  any  commissioners  where- 
by any  property  on  any  occasion, 
except  a  sale  or  mortgage,  is  trans- 
ferred to  or  vested  in  any  person,  is 
chargeable  with  duty  as  a  convey- 
ance or  transfer  of  property,  subject 


to  a  proviso  that  a  conveyance  or  gx^ 
transfer  made  for  effectuating  the  deeds^ 
appointment  of  a  new  trustee  is  not  appoint  new 
to  oe  charged  with  any  higher  duty  trustees, 
than  10«.    it  has  been  held  that  if 
an  instrument  contains  an  appoint- 
ment of  a  new  trustee  and  also  a 
conveyance  of  the  trust  property,  it 
requires  two  stamps  of  10«.  each. 
Hadgett  v.  Inland  Eevenue  Com- 
missioners, 3  Ex.  D.  46. 
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No.  I. 


OF  8ETTLB- 
1CE2VT  IN  THB 

PLAGE  OF 

DECEASED  AMD 

BETEBIVO 

TBU8TEE8. 


APPOINTMENT  of  Two  Nbw  Trustees  of  a  Settle- 
MENT  of  Personalty  in  the  place  of  a  Deceased 
Trustee  and  of  a  Retiring  Trustee  re^pecU^ly ; 
where  the  Trust  Funbs  conmt  of  Stock  aYid  Monet 
INVESTED  ON  MORTGAGE  of  Real  Estate  and  Bail  way 
Stock  (a). 


Becite  0ettle< 
ment. 


(A.)   JFhere  the  settlement  is  recited. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.y  of,  &c.y  and  C.  his  wife  {settlor  and  mfe)^  of  the  first  part ; 
G.  H.,  of,  &o.  {retiring  trustee)^  of  the  second  part ;  and  L.  M., 
of,  &o.,  and  N.  O.  of,  &c.  {new  trustees) ^  of  the  third  part: 

Whereas  by  an  indenture  dated  the day  of ^  18 — ^ 

and  made  on  the  marriage  of  the  said  A.  B.  and  C.  B.,  between 
the  said  A.  B.,  of  the  first  part,  the  said  C.  B.,  then  C.  D.,  of 
the  second  part,  and  E.  F.,  the  said  Q-.  H.,  and  I.  E.,  of  the 
third  part,  of  which  indenture  the  said  E.  F.,  GI-«  H.,  and  I.  K., 

were  the  trustees,  a  sum  of  £ consolidated  £3  per  cent. 

annuities  was  settled  upon  trusts  for  the  benefit  of  the  said  A«  B. 
and  G.  B.  and  their  issue :  And  by  the  said  indenture  it  was 
declared  that  the  power  of  appointing  new  trustees  conferred  by 
statute  should  for  the  purposes  of  the  said  indenture  be  vested  in 
the  said  A.  B.  and  0.  D.  during  their  joint  lives :  [If  the  pmcer 
is  not  given  by  reference  to  the  statute  it  may  be  recited  thus :  And 
a  power  was  thereby  given  to  the  said  A.  B.  and  0.  B.  to 
appoint  a  new  trustee  or  new  trustees  in  the  place  of  any  trustee 
dying  or  desiring  to  be  discharged  from  the  trusts  of  the  said 

indenture :]  And  whereas  the  said  I.  K.  died  on  the day 

of :  And  whereas  the  said  Q-.  H.  is  desirous  of  being 


Death  of  one 
trustee,  and 
that  another 
desires  to  be 
discharged. 


(a)  This  and  some  of  the  subsequent  precedents  are  framed  with  varia- 
tions, adapted  to  eadi  of  the  following  plans,  viz. — (A.)Where  the  a]>point- 
ment  is  by  a  separate  deed  reciting  tne  settlement ;  (£.)  Where  it  is  b^  a 
deed  expressed  to  be  supplemental  to  the  settlement  in  accordance  with 
sect.  53  of  the  Gonveyancmg  Act,  1881 ;  and  (G.)  Where  it  is  indorsed  on 
the  settlement. 
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discharged  from  the  trusts  of  the  said  indenture  of  settlement     ofbettle- 

as  he  doth  hereby  declare:  And  whereas  the  sum  of  £ place  of 

consolidated  £3  per  cent,  annuities,  part  of  the  stock  settled  by  ^^^JSm?^ 
the  said  indenture,  was  some  time  since  sold  by  the  trustees,  and      tbubtees. 

the  money  produced  by  such  sale  was  invested  as  to  £ part  state  of  trust 

thereof  on  mortgage  of  hereditaments  situate  at  ,  which 

mortgage  was  effected  by  an  indenture  dated,  &c.  {date  mid 

parties)  y  and  as  to  the  residue  thereof,  in  the  purchase  of  £ 

preference  stock  of  the Railway  Company :  NOW  THIS 

INDENTUEE  WITNESSETH,  that  the  said  A.  B.  and  C. 
his  wife,  in  exercise  of  the  power  for  this  purpose  conferred  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  [or,  if  the 
power  is  given  by  the  settlement  without  reference  to  the  statute,  in 
exercise  of  the  power  for  this  purpose  contained  in  the  said 
indenture  of  settlement],  and  of  all  other  powers  (if  any)  them 
hereunto  enabling,  hereby  appoint  the  said  L.  M.  and  N.  0.  to  •^pointment 
be  trustees  of  the  said  indenture  of  settlement  in  the  place  of  trustees,  and 
the  said  I.  K.  deceased,  and  Q-.  H.  respectively,  and  direct  that  trust  fm^** 
the  said  trust  funds  shall  be  forthwith  transferred  (6),  so  as  to  tomstored 
vest  in  the  said  E.  F.,  L.  M.,  and  N.  0.,  as  joint  tenants,  to  be  accordingly. 
held  by  them  upon  the  trusts  now  affecting  the  same  under  the 
said  indenture  of  settlement. 
In  witness,  &c. 


(B.)   Where  the  deed  of  appointment  is  expressed  to  he  supplemental 

to  the  settlement. 

THIS  INDENTUEE,  made,  &c.  {date  and  parties),  and  supple-  By  supple- 
mental  to  an  indenture  dated,  &c.,  and  made  on  the  marriage  of  ^^      ^  ' 
the  said  A.  B.  and  C.  B.,  between,  &o.  {parties),  being  a  settle- 
ment of  a  sum  of  £ consolidated  £3  per  cent,  annuities, 

upon  trusts  for  the  benefit  of  the  said  A.  B.  and  C.  B.  and  their 
issue,  and  of  which  indenture  the  said  E.  F.,  G-.  H.,  and  I.  K. 
were  the  trustees :  Whereas  the  said  I.  E.  died,  &c.  {the  rest  to 
be  the  same  as  (A.)). 

{b)  It  will  be  observed,  that  in  this  case  the  trust  funds,  being  stock  in 
the  runds,  railway  stodk,  and  a  mortgage,  cannot  be  made  to  vest  in  the 
new  trustees  by  a  declaration  under  sect.  34  of  the  Conveyancing  Act,  1881, 
but  must  be  separately  transferred.  For  the  proper  form  of  a  transfer  of 
mortgage  on  a  change  of  one  of  several  trustees,  see  Vol.  I.,  **  Mortgages," 
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OFSBTTLE- 

HEStTJS  THB 

PLACE  OF 

DECEAfiED  Ain> 

BETIBINa 

TBITSTEES. 

By  deed 
written  at  the 
end  of  the 
settlement. 


Or, 

THIS  INDENTUEE  (c),  made,  &o.  {date  and  parties  as  above), 
and  supplemental  to  the  above  written  indenture  of  settlement, 

dated  the day  of ,  18  —  :  Whereas  I.  K.,  one  of  the 

trustees  of  the  said  indenture  of  settlement,  died  on  the day 

of 18  — ,  leaving  his  oo-trustees  E.  F.  and  the  said  G.  H. 

him  surviving :  And  whereas  the  sum  of  £ — ■ —  consolidated 
£3  per  cent,  annuities,  &c.  {the  rest  to  be  the  same  as  {A..)). 


By  indorse- 
ment. 


(C.)  Bf/  deed  indorsed  on  the  settlement 


THIS  INDENTUEE,  made  the 


day  of 


18—, 


Between  the  within  named  A.  B.  and  0.  his  wife,  fonnerly 
C.  D.  {settlor  and  tci/e),  of  the  first  part ;  the  within  named  G.  H. 
{retiring  trustee)  of  the  second  part ;  and  L.  M.,  of,  &c.,  and 
N.  0.,  of  &c.    {new  trustees)^  of  the  third  part :   Whereas 

the  within  named  I.  K.  died  on  the day  of ,  18 — j 

leaving  the  within  named  E.  F.  and  the  said  G.  H.  his  co-trus- 
tees him  surviving :  And  whereas  the  said  G.  H.  is  desirous 
of  being  discharged  from  the  trusts  of  the  within  written 
indenture  as  he  doth  hereby  declare :  {The  rest  to  be  the  same  as 
(A.),  substituting  ^^  the  within  written  indenture*'  fof*  ^^  the  said 
indenture  of  settlement,**) 


(c)  This  will  be  used  where  the  appointment  is  written  at  the  end  of  the 
settlement,  there  being  a  spaoe  left  for  that  purpose.  If,  as  is  sometimes 
done,  the  appointment  is  engrossed  on  a  separate  parchment,  and  attached 
to  the  settlement  after  execution,  the  settlement  must  be  recited  or  referred 
to  sufficiently  for  identification,'  just  as  if  there  were  no  annexation. 
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No.  n. 

APPOINTMENT  of  New  Trustees  of  a  Settlement  of    op  settle- 

1^  KENT  OP 

reversionary  Property  in  the  phce  of  a  deceased  bevebsionabt 
and  a  retiring  Trustee.  v^vebj^. 

(A.) 

THIS   INDENTUEE,  made,   &o.    (date  and  parties,  as  in  Bedtaiof 
Precedent  No.  L) :  Whereas  by  an  indenture,  dated,  &o.,  and  reversionary 
made,  &o.  {as  in  Precedent  No.  L)tOi  wliich  indenture  the  said  ^u^*" 
E.  F.,  G.  H.,  and  I.  K.,  were  the  trustees,  the  reversianary 
share  of  the  said  C.  B.  expectant  on  the  decease  of  her  father 
and  mother and ,  in  certain  trust  fimds  therein  men- 
tioned or  referred  to,  and  a  policy  of  assurance  on  the  life  of 

the  said  A.  B.  for  the  sum  of  £ ,  eflfeoted  with  the 

Assurance   Society,   and    the   moneys   thereby   assured   were 
settled  upon  trusts  for  the  benefit  of  the  said  A.  B.  and  C.  D. 
and  their  issue :  And,  &o.  {power  to  appoint  new  h^mtees) :  And 
WHEREAS,  &c.  {death  of  L  K,^  and  that  G.  H.  is  desirous  ofre^ 
tiring^  suprdy  p.  621) :  Now,  &c.  {Appointment  of  new  trustees,  witneasmg 
as  in  Precedent  No.  J.,  suprd,  p.  621,  knitting  t/ie  direction  to  P*^* 
transfer  the  trmt  funds) :  And  the  said  A.  B.  and  0.  his  wife  o/new    ^ 
hereby  declare  that  the  right  to  recover  and  receive  the  said  ^J^^'  ^^ 
reversionary  share  and  policy  moneys  settled  by  the  said  inden-  declaration, 
ture  shall  henceforth  vest  in  the  said  E.  F.,  L.  M.,  and  N.  0., 
as  joint  tenants  upon  the  trusts  affecting  the  same  under  the  said 
indenture. 

In  WITNESS,  &o. 

(B.) 

THIS  INDENTUEE,  made,  &c.  {date  and  parties),  and  sup-  By  supple- 
plemental  to  an  indenture,  dated,  &c.,  and  made  on  the  marriage  ^^^ 
of  the  said  A.  B.  and  C.  B.,  between,  &c.  {parties),  being  a 
settlement  of  the  reversionary  share  of  the  said  C.  B.  in  certain 
trust  funds  therein  mentioned,  and  a  policy  of  assurance  on  the 
life  of  the  said  A.  B.  for  the  sum  of  JB— — ^  effected  with  the 
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OFSETHS- 
KKNTOF 


Assuranoe  Society,  upon  trusts  for  the  benefit  of  the  said 

Bsv^sioirABT  A.  B.  and  C.  B.  and  their  issue,  of  which  indenture  the  said 
'^™'^'     E.  P.,  a  H.,  and  I.  K  were  the  trustees :  Whereas  the  said 
I.  K.  died,  &o.  {Best  the  same  as  (A.)  ). 

Or, 

Bydood         THIS  rNDENTTTEE,  made,  &o.  (date  and  parties),  and  sup- 
ofsetuement.   plemcntal  to  the  above  written  indenture  of  settlement,  dated 


the 


day  of ,  18 — :  Whereas  I.  K.,  one  of  the  trustees 


named  in  the  said  indenture  of  settlement,  died  on  the 

day  of ,  18 — y  leaving  his  co-trustees  E.  F.,  and  the  said 

G-.  H.,  him  surviving :  And  whereas,  &c.  {Best  to  be  the  same 
as  (A.),  omitting  "  «atirf  "  before  "  reversionary  share  "  in  the  vesting 
declaration,) 


By  indone* 
ment. 

Vesting 
dedaiation. 


(0.) 

THIS  INDENTUEE,  made,  &c.  {date  and  parties,  reeitab  of 
death  of  L  K.  and  that  O.  H.  is  desirous  of  retiring,  as  in 
Precedent  No.  L  (C.)  ).  NOW  THIS  INDENTURE  WIT- 
NESSETH, that,  &c.  {Appointment  of  new  trustees,  as  in 
Precedent  No.  I.  (0.),  omitting  the  direction  to  transfer  trust 
funds) :  And  the  said  A.  B.  and  C.  his  wife  hereby  declare  that 
the  right  to  recover  and  receive  the  reversionary  share  of  trust 
funds  and  policy  moneys  settled  by  the  within  written  indenture 
shall  henceforth  vest  in  the  said  E.  F.,  K  M.,  and  N.  O.,  as 
joint  tenants  upon  the  trusts  affecting  the  same  under  the  within 
written  indenture. 
In  witness,  &c. 
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No.  in. 

APPOINTMENT  of  one  New  Trustee  in  the  place  of  two     of  sbttlb- 
Deceased  Trustees  (a)  of  a  Settlement  including  peesonamt  in 
Personalty  in  Possession  and  Eeversion.  ^^^^^^  • 

BEVEBSION. 


THIS  INDENTUEE,  made  the  day  of  ,  18—,  Parties. 

Between  A.  B.,  of,  &o.,  and  C,  his  wife  (settlor  and  wife),  of 
the  one  part,  and  L.  M.,  of,  &c.  {netc  trustee),  of  the  other  part : 
Whereas  bj  an  indenture  dated,  &c.,  and  made  on  the  mar-  Recital  of 
riage  of  the  said  A.  B.  and  C.  B.,  between  the  said  A.  B.  of  the 
first  part,  the  said  C.  B.,  then  C.  D.,  of  the  second  part,  W.  B. 
(the  father  of  the  said  A.  B.)  of  the  third  part,  X.  D.  (the  father 
of  the  said  C.  B.)  of  the  fourth  part,  andE.  F.,  G.  H.,  and  I.  K., 
of  the  fifth  part,  of  which  indenture  the  said  E.  F.,  Q-.  H.,  and 
I.  K.  were  the  trustees,  the  moneys  and  property  therein  men- 
tioned were  settled  upon  trusts  for  the  benefit  of  the  said  A.  B. 
and  0.  B.  and  their  issue :  And,  &o.  {power  to  appoint  new  trus^ 
teesy  suprdy  p.  620) :  And  whereas,  &o.  {deaths  of  E.  F.  and  Present  state 

/•TT-xA  XT-  "LI-  i*i_  ««o£  trust  funds. 

.  K.) :  And  whereas  there  have  been  several  changes  oi  m- 

vestment  of  the  moneys  and  property  settled  by  the  said  inden- 
ture, and  additions  have  been  made  thereto  imder  an  agreement 
for  settling  after-acquired  property  contained  in  the  said  inden- 
ture, and  the  trust  property  now  consists  of  the  particulars 
mentioned  in  the  schedule  to  these  presents  {b) :  NOW  THIS  Witnessing 
INDENTUEE  WITNESSETH,  that  the  said  A.  B.  and  0.  ^* 
his  wife,  in  exercise  of  the  power  for  this  purpose  conferred  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  [or,  con- 
tained in  the  said  indenture  of  settlement,]  and  of  all  other 

(a)  TJpon  an  appointment  of  new  trostees,  the  original  number  may  be 
increased  or  reduoed,  provided  that  there  are  at  least  two.  See  Convey- 
ancingAct,  1881,  s.  31. 

(6)^efore  new  trustees  accept  the  office,  they  should  require  to  be 
furnished  with  an  account  showmg  the  dealings  with  the  trust  funds  up 
to  the  time  of  their  appointment,  and  should  satisfy  themselves  that  the 
funds  originallv  settled  are  duly  represented  by  those  proposed  to  be 
transferred  to  them.  But  it  is  not  usual  to  state  in  detail  on  the  face  of 
the  deed  of  appointment  all  the  intermediate  chants  of  investment  where 
they  have  been  numerous,  although  under  some  cuxsumstances  it  may  be 
convenient  to  do  so.    See  Precedent  No.  YUI.,  infra. 

VOL.  II.  S  S 
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ovsBnxE-    powers  (if  anj)  them  hereunto  enabling,  hereby  appoint  the 


vEsaovAurr  nr  said  L.  M.  to  be  a  trustee  of  the  said  indenture  of  settlement  in 

^^^^^^    the  place  of  the  said  E.  F.  and  I.  K.  both  deceased,  and  jointly 
BbYgJigioy.    ^^jj  ^]^Q  ggi^j  Q.  2  .  ^j^  ii^Q  gjj^  j^  -Q^  ^^^  Q  jjjg  yj^Q  hereby 

fj^"^^«f*    direct  and  declare  that  the  trust  funds  comprised  in  the  first 
Direction  for    port  of  the  Schedule  hereto  shall  be  forthwith  transferred  so  as 
part  oTtrast     ^  become  vested  in  the  said  G*.  H.  and  L.  M .,  and  that  the 
TM^ff^^        right  to  recover  and  receive  the  moneys  and  things  in  action 
dedfUBtion  as   comprised  in  the  second  part  of  the  said  schedule,  and  also  all 
moneys  and  things  in  action  (if  any)  which  may  hereafter  be- 
come subject  to  the  trusts  of  the  said  indenture  of  settlement 
imder  the  agreement  therein  contained  for  settling  a(ter-ao- 
quired  property  of  the  said  C.  B.,  shall  forthwith  vest  in  the 
said  G.  H.  and  L.  M.,  and  as  to  all  the  said  premises  as  j'oint 
tenants  upon  the  trusts  now  affecting  the  same  under  the  said 
indenture. 
In  witness,  &c. 


The  Schedule  above  referred  to. 

PartL 
1.  A  sum  of  £ secured  on  mortgage  of  real  estate  at 


by  an  indenture  dated,  &c.,  and  made,  &o. 

2.  £ East  India  £4  per  cent,  stock  standing  in  the  names 

of . 

3.  £ Consolidated  £3  per  cent,  annuities  standing  in  the 

names  of . 

Part  II. 

4.  A  sum  of  £ in  and  by  the  said  indenture  of  settlement 

covenanted  to  be  paid  by  the  said  W.  B.  to  the  trustees. 

5.  The  reversionary  share  of  the  said  C.  B.  expectant  on  the 
decease  of  her  father  and  mother,  X.  D.  and  G.  D.,  in  certain 
trust  funds  mentioned  or  referred  to  in  the  said  indenture  of 
settlement. 

6.  A  yearly  sum  of  £ by  the  same  indenture  covenanted 

to  be  paid  by  the  said  X.  D.  to  the  trustees  for  the  period  therein 
mentioned. 

7.  A  policy  of  assurance  on  the  life  of  the  said  A.  B.  for  the 
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sum  of  £ effected  with  the Afisurance  Society,  dated,     op  sbttle- 

&o.,  and  numbered .  pebsonaltt  in 

N.B. — ^The  above-mentioned  East  India  Stock  represents  a     ''*'^^?^^ 

sum  of   £ ,  to  which   the   said  C.   B.   became    ^^^'^'^o^' 

entitled  under  the  will  of  her  aunt,  0.  B.,  deceased, 
and  which  became  subject  to  the  trusts  of  the  in- 
denture of  settlement,  under  the  agreement  for  settling 
after-acquired  property  therein  contained.  The  rest 
of  the  above-mentioned  trust  funds  and  property  are 
or  represent  property  originally  settled. 

{The  above  Precedent  can  be  easily  converted  into  a  supplemental 
or  endorsed  deed  by  reference  to  Precedent  No.  J.  (B.) 
and  (C.).) 


No.  IV. 

APPOINTMENT  of  new  Trustees  of  a  Settlement,      ofnxw 
tchere  there  has  been  a  previous  Appointment,  or  ^^^^^ia 

SEVERAL  PREVIOUS  APPOINTMENTS.  =^^  »™^ 

PKEVI0T7S 
/  >    X  APP0XN13CENTB. 

(A.)  

THIS  INDENTUEE,  made  the  day  of  ,  18—,  Parties. 

Between  A.  B.,  of,  &c.,  and  C,  his  wife  {settlor  and  mfe),  of 
the  first  part,  L.  M.,  of,  &o.  {retiring  trustee)  ^  of  the  second 
part,  and  P.  Q.,  of,  &c.,  and  R.  S.,  of,  &c.  {new  trustees),  of  the 
third  part.     {Recite  settlement  as  in  mie  of  former  precedent's)  : 
And  whereas  by  an  indenture,  dated,  &c.,  and  made,  &c.  {date  Redtai  of 
and  parties),  the  said  L.  M.  and  N.  0.  were  appointed  to  be  appointment, 
trustees  of  the  said  indenture  of  settlement  in  the  place  of  the 
said  I.  K.,  deceased,  and  of  the  said  G-.  H.,  who  was  desirous 
of  being  discharged  from  the  trusts  thereof  [or,  if  there  have 
been  several  previous  appointmentsy  And  whereas  new  trustees  of  oraeverai 
the  said  indenture  of  settlement  have  been  appointed  from  time  appointaientB. 
to  time,  and  after  the  last  appointment,  which  was  made  by  an 
indenture,  dated,  &c.,  and  made,  &c.  {date  and  parties),  E.  F., 

ss2 


628 


APPOINTMENTS  OF  NEW  TRUSTEES. 


OF  NEW       L.  M.,  and  N.  0.  were  the  trustees]  :  And  whereas,  &o.  {ReciU 

WHERE  THBEE  dcatk  of  N.  0.,  ttud  that  L.  M.  is  desirous  of  being  discharged j 

^Bsvi^     ^wc?  state  of  trmt  funds) :  Now,  &o.  {Appointment  of  P.  Q,  and 

APPonnacEMTs.  ^  g  ^^  j^  ,j^,^  trmteeSy  and  direction  and  declaration  for  transfer 

of  trust  funds,  and  for  vesting  things  in  action,  as  in  one  of  former 

precedents.) 

In  witness,  &c. 


ByiUTOle- 
mental  deed. 


By  deed 
written  at 
the  end  of 
settlement. 


(B.) 

THIS  INDENTUEE,  &c.  {date  and  parties  as  above),  and  sup- 
plemental to  an  indenture,  dated,  &c.,  and  made,  &o.  {describe 
the  settlement,  as  in  one  of  the  former  Precedents),  and  supple- 
mental also  to  an  indenture,  dated,  &o.  {date  and  parties), 
being  an  appointment  of  the  said  L.  M.  and  N.  0.  to  be  new 
trustees  of  the  said  indenture  of  settlement  in  the  place  of  the 
said  Q-.  H.  and  I.  K.  [or,  if  there  have  been  several  previous 
appointments,  and  supplemental  also  to  the  following  deeds, 
whereby  new  trustees  were  from  time  to  time  appointed,  namely, 
an  indenture,  dated,  &o.,  and  made,  &c.,  an  indenture,  dated, 
&o.,  and  made,  &c.,  and  an  indenture,  dated,  &c.,  and  made, 
&o.]     {Recite  death  of  N.  0,,  and  rest  the  same  as  (A,).) 

Or, 

THIS  INDENTUEE,  made,  &c.  {date  and  parties  as  above), 
and  supplemental  to  the  above- written  indenture  of  settlement, 

dated  the day  of ,  and  supplemental  also  to  the  other 

above  written  indentures,  dated  the day  of [or,  if  there 

have  been  several  previous  appointments,  and  supplemental  also 
to  the  other  above  written  indentures,  dated  respectively,  &o. 
{state  dates)2 :  Whereas  N.  0.,  one  of  the  trustees  of  the  said 

indenture  of  settlement,  died  on  the day  of ,  18 — , 

leaving  his  co-trustees  E.  F.  and  L.  M.  him  surviving :  And 
WHEREAS,  &o.  {Rest  the  same  as  (A,).) 


By  indone* 
ment. 


(0.) 

THIS  INDENTUEE,  made  the  day  of  ,  18—, 

Between  the  within-named  A.  B.  and  C.  his  wife,  formerly 
G.  D.  {settlor  and  wife),  of  the  first  part,  L.  M.,  named  in  the 
indenture  dated  the day  of ,  18 — ,  indorsed  on  the 
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within-written  indenture  (retiring  trustee),  of  the  second  part,       orv^:^ 

1  •     ^  TBU8TKE8 

and  P.  Q.,  of,  &c.,  and  R.  8.,  of,  &c.  {new  frmtees),  of  the  third  where  thbeb 
part :  Whereas  N.  0.,  who  was  appointed  to  be  a  trustee  of      previous 
the  within  written  indenture  by  the  indenture  indorsed  thereon,  ^^o^^^^- 

dated  the day  of ,  18 — ,  died  on  the day  of ^ 

18 — y  leaving  E.  F.  and  L.  M.  his  co-trustees  him  surviving : 
(Best  the  sanie  as  (A.),  substituting  "the  within-written  indenture" 
for  the  "  indenture  of  settlement.") 


No.  V. 
APPOINTMENT  of  New  Trustees  of  a  deed  of  Con-    of  oonvbt- 

J*    ■^  »        ,         ,      t>  1  •  ANOB  IN  TRUST 

veyance  of  Ijand  m  trust  for  sale  accompanying  a     for  sua. 
settkment. 

(A) 

THIS  INDENTUEE,  made  the day  of ,  18—,  Be-  Parties. 

XWEEN  A.  B.,  of,  &e.,  and  C.  his  wife,  of  the  one  part,  and 
L.  M.,  of,  &c.,  and  N.  0.,  of,  &o.  {netc  trustees),  of  the 
other  part :  Whereas  by  an  indenture  dated,  &o.  {date  and  Eedtai  of 

,.    X      .  •J       i»  p  ii  •  Ji  •    J       "1    "1  J  conveyance  in 

parties),  m  consideration  oi  the  mamage  then  mtended,  and  trust  lor  sale, 
shortly  afterwards  solemnized  between  the  said  A.  B.  and  C.  D., 

a  messuage  or  dwelling-house  known  as ,  situate  in,  &c.  [or 

certain  lands  and  hereditaments  situate  at,  &c.,  therein  particu- 
larly described],  was  [or  were]  conveyed  unto  and  to  the  use  of 
the  said  E.  F.,  G*.  H.,  and  I.  K.,  their  heirs  and  assigns,  upon 
the  trusts  therein  declared  concerning  the  same :  And  it  was  de- 
clared, &c.  {power  to  appoint  netc  trustees) :  And  whereas  {recite 
deaths  of  G.  H.  and  L  K,) :  NOW  THIS  INDENTUEE  Appointaient 
WITNESSETH,  that  the  said  A   B.   and  C.  his  wife,  in  ^TdJ^^ 
exercise,  &c.,  hereby  appoint  the  said  L.  M.  and  N.  0.  to  be  riSwwV^^ 
trustees  of  the  said  indenture  of  settlement  in  the  place  of  the  continuing 

,,,■*•.  trastee  and 

said  Gr.  H.  and  I.  K.  deceased,  and  jointly  with  the  said  E.  F.  new  trustees 
for  all  the  purposes  for  which  the  said  E.  F.,  G.  H.,  and  I.  K.  ^^^  ^' 
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OP  ooiTTBT-  were  appointed  trustees  by  the  said  indenture,  and  also  for  the 
FOB  sAus.  purposes  of  the  Settled  Land  Act,  1882 :  And  the  said  A.  B. 
and  C.  his  wife  hereby  declare  that  the  lands  and  hereditaments 
comprised  in  the  said  indenture  shall  forthwith  and  without  any 
conveyance  vest  in  the  said  E.  F.,  L.  M.,  and  N.  0.  as  joint 
tenants  in  fee  simple,  upon  the  trusts  affecting  the  same  imder 
the  said  indenture. 
In  witness,  &c. 


(B.) 

By  supple-  THIS  INDENTUEE,  made,  &o.  (date  and  parties  as  abore), 
mental  deed.  ^^^^  supplemental  to  an  indenture  dated,  &c.,  and  made,  &c. 
{date  and  parties)^  being  a  conveyance  to  the  said  E.  F.,  Q-.  H., 
and  I.  K.  in  trust  for  sale  of  a  messuage  or  dwelling-house 
situate  at,  &c.  [or  certain  lands  and  hereditaments  situate  at, 
&c.]  {the  rest  the  same  as  (A.) ). 


(C.) 

By  indone-      THIS  INDENTUEE,  made  the day  of ,  Between 

™^  *  the  within-named  A.  B.  and  C.  his  wife,  formerly  C.  D.,  of  the 

one  port,  and  L.  M.  of,  &c.,  and  N.  0.  of,  &c.  {new  trustees)^ 
of  the  other  part :  WITNESSETH,  that  in  consequence  of  the 
deaths  of  the  within-named  G*.  H.  and  I.  X.,  which  events 

happened  on  the day  of ,  18 — ,  and  the day  of 

,  18 — ,  respectively,  the  said  A.  B.  and  C.  his  wife,  in  exer- 
cise, &c.,  hereby  appoint  the  sedd  L.  M.  and  N.  0.  to  be  trustees 
of  the  within-written  indenture,  &c.  {the  rest  the  safne  as  (A.) ). 
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No.  VI. 

APPOINTMENT  o/htew  Trustees  of  a  Mortgage  Debt,  opakobtoaob 

forming  part  of  the  property  originally  settled^  and  which  ! 

had  been  transferred  to  the  Trustees  hy  a  deed  of 
even  date  with  the  Settlement. 

(A.)   Where  the  mortgage  is  recited. 

THIS  INDENTUEE,  made  the  day  of  ,  18—,  Partiea. 

Between  A.  B.,  of,  &c.,  and  C.  his  wife  {appointors)  ^  of  the 
first  part,  E.  P.,  of,  &c.  {continuing  trmtee)^  of  the  second 
part,  and  L.  M.,  of,  &o.,  and  N.  0.,  of,  &c.  {new  trustees)^  of 
the  third  part :  Whereas  by  an  indenture,  dated,  &o.,  and  Recital  of 
made,  &o.  {date  and  parties)^  certain  lands  and  heredita-  * 
ments,  situate  in,  Ac,  were  conveyed  unto  and  to  the  use  of 
the  said  A.  B.  in  fee  simple,  by  way  of  mortgage  to  secure  pay- 
ment of  the  sum  of  £ ,  with  interest  thereon  :  And  whereas  and  teuwfer 

by  an  indenture,  dated,  &c.,  and  made,  &o.  {date  and  parties)  ^  tmatoes. 
in  consideration  of  the  marriage  then  intended,  and  shortly 
afterwards  solemnized  between  the  said  A.  B.  and  C.  B.,  the 
principal  sum  of  £ ,  secured  by  the  said  indenture  of  mort- 
gage, and  the  interest  thereof,  were  assigned  by  the  scdd  A.  B. 
unto  the  said  E.  F.,  G-.  H.,  and  I.  K.  upon  the  trusts  therein 
mentioned  or  referred  to :  And  by  the  same  indenture  the  said 
lands  and  hereditaments  were  conveyed  by  the  said  A.  B.  unto 
and  to  the  use  of  the  said  E.  F.,  G-.  H.,  and  I.  K.  in  fee  simple, 
subject  to  such  right  or  equity  of  redemption  as  was  then  sub- 
sisting therein  under  the  said  indenture  of  mortgage :  And  by 
the  said  indenture  it  was  declared,  &c.  {Power  to  appoint  new 

t)nistees) :  And  whereas  the  said  Q-.  H.  died  on  the day  Deaths  of 

of ,  18 — ;  and  the  said  I.  K.  died  on  the day  of , 

18— :  NOW  THIS  INDENTUEE  WITNESSETH,  that  the  Appointment 

said  A.  B.  and  C.  his  wife,  in  exercise,  &c.,  hereby  appoint  the  ^J^^ms. 

said  L.  M.  and  N.  0.  to  be  trustees  of  the  said  indenture  of  the 

day  of ,  18^,  in  the  place  of  the  said  Q.  H.  and  I.  K.,  i 


i 
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OFAXOBTOAOB 
DEBT. 

Transfer  of 
mortgage  debt 
to  new 

trustees  jointly 
with  continu- 
ing trustee. 


Gonve3^anceof 

mortgaged 

lands 


to  trustees, 
subject  to 
right  of 
redemption. 


and  jointly  with  the  said  E.  F. :  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that  in  consideration  of  the  premises 
the  said  E.  F.,  as  mortgagee,  herehj  assigns  unto  the  said  E.  F., 

L.  M.,  and  N.  0.  the  principal  sum  of  £ ,  secured  by  the 

said  indenture  of  mortgage,  and  all  interest  due  and  to  become 
due  thereon,  and  the  benefit  of  all  securities  for  the  same,  To 
HOLD  the  same  unto  the  said  E.  F.,  L.  M.,  and  N.  0.  upon  the 
trusts  declared  or  referred  to  concerning  the  same  in  and  by  the 

said  indenture  of  the  day  of ,  18— :  AND  THIS 

INDENTURE  ALSO  WITNESSETH,  that  in  consideration 
of  the  premises  the  said  E.  F.,  as  mortgagee,  hereby  conveys 
unto  the  said  E.  F.,  L.  M.,  and  N.  0,  the  lands  and  heredita- 
ments comprised  in  the  said  indenture  of  mortgage.  To  hold  the 
same  unto  and  to  the  use  of  the  said  E.  F.,  L.  M.,  and  N.  O. 
in  fee  simple,  subject  to  such  right  or  equity  of  redemption  as  is 
now  subsisting  therein  under  the  said  indenture  of  mortgage. 
In  witness,  &o. 


By  supple- 
mental deed. 


(B.)   Where  the  appointment  is  by  deed  mpplemental  to  the 
mortgage  deed,  and  the  previous  transfer. 

THIS  INDENTURE,  made,  &c.  {date  and  parties  as  above), 
and  supplemental  to  an  indenture,  dated,  &c.  {date  and  parties), 
being  a  mortgage  to  the  said  A.  B.  of  certain  lands  and 

hereditaments,  situate  at,  &c.,  to  secure  the  sum  of  £ ,  and 

interest  thereon,  and  supplemental  also  to  an  indenture  dated, 
&c.,  and  made,  &c.,  being  a  transfer  of  the  said  mortgage  to  the 
said  E.  F.,  Q-.  H.,  and  I.  K.  upon  the  trusts  therein  mentioned : 
Whereas,  &c.  {Deaths  of  G.  H.  and  L  K.) :  Now,  &o.  {Best 
the  same  as  (A.) ) 
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No.  VII. 

APPOINTMENT  of  New  Trustees  of  a  Settlement,  op  settle- 

comprising  the  Proceeds  of  Land  conveyed  to  Trua-  peoceedbop 

tees^  an^  a  Mortgage  Debt  assigned  to  them  by  deeds  ^^^da^^ 

of  even  date.  ^'^^^^ 

•^  DEBT. 


(A.) 

THIS  INDENTUEE,  made,  &o.  (date  and  parties  as  in  last 
Precedent):  Whereas  by  an  indenture  dated,  &o.,  and  made,  Bedtalof 
&e.,  of  wliioh  indenture  the  said  E.  F.,  G.  H.,  and  I.  K.  were  ■®"^^^*' 
the  trustees,  the  moneys  to  arise  from  the  sale  of  certain  lands 
and  hereditaments  at ,  conveyed  to  the  trustees  by  an  in- 
denture bearing  even  date  therewith,  and  also  a  sum  of  £ 

secured  on  mortgage  of  lands  at ,  and  assigned  to  the  said 

trustees  by  another  indenture  bearing  even  date  therewith,  were 

settled  upon  trusts  for  the  benefit  of  the  said  A.  B.  and  C.  B. 

and  their  issue  :  And,  &o.  {power  to  appoint  new  trmteesy  suprdy 

p.  620) :  And  whereas,  &c.  {deaths  of  O,  JT.  and  L  K,) :  And  and  appoint- 

WHEREAs  the  said  L.  M.  and  N.  0.  have  been  appointed  to  be  S^J^  of  ^o 

trustees  of  the  said  two  several  indentures  bearing  even  date  deeds  bearing 

o  ^      even  date  'witb 

with  the  said  indenture  of  settlement  in  the  place  of  the  said  settlement. 
G.  H.  and  I.  K.,  by  two  deeds  indorsed  thereon  respectively, 
and  bearing  even  date  with  these  presents :  Now,  &o.  {appoint-  "VTitneaaing 
ment  of  i.  M.  and  If.  0.  to  be  new  trmtees^  as  in  Precedent  P*^* 
No.  I.yp.  621,  suprdy  omitting  the  direction  for  transfer.) 
In  witness,  &c. 

(B.)   Where  the  appointment  is  tcritten  at  the  end  of  the 

settlement. 

THIS  INDENTUEE,  made,  &c.  {date  and  parties)  j  and  sup-  Appointment, 
plemental  to  the  above-written  indenture  of  settlement,  dated 

the  day  of ,  18 — :  Whereas,  &o.  {redte  deaths  o/*  By  deed 

O.  H.  and  I.  K.) :  And  whereas  by  two  several  indentures  o/i^^^f 
bearing  even  date  with  these  presents  the  said  L.  M.  and  N.  0. 
have  been  appointed  trustees  of  the  two  several  indentures  of 
conveyance  and  transfer  of  mortgage,  bearing  even  date  with 


634 


APPOINTMENTS  OF  NEW  TRUSTEES. 


OF  BBrrLB-  and  recited  in  the  said  indenture  of  settlement,  in  the  place  of 

FBOGEEDe  07  the  Boid  G.  H.  and  I.  K. :  NOW,  &c.  {as  in  (A.)). 

SAIiEOFLAHD 

AJSIBA,  

^"^^^^  (^0   ^f^T^^^  ^^  appointment  is  by  indorsement. 


By  indone-  THIS  INDENTUEE,  made,  &c.  {date  and  parties) :  Whereas, 
&o.  {the  same  as  (B.)  to  the  end^  substituting  "the  within- written 
indenture"/^  "tli®  s^id  indenture  of  settlement") 


No.  vni. 


07  A  SETTLE- 
XENT  WHEBE 
CSILDSEM*8 
BHABESHAYE 
BEEN  DEALT 
WITH. 


Parties. 


Death  of  hus- 
band leaving 
children. 

Death  of    - 
trustee,  &c. 

Changes  of 
inyesttnent  and 
additions  to 
trust  funds. 


APPOINTMENT  by  a  Widow  of  New  Trustees  of  her 
Marriage  Settlement,  comprising  Personal  Estate 
of  Various  Kinds,  where  the  shares  of  sotne  of  the 
children  have  been  dealt  tcith  in  various  tcays  (a). 


THIS  INDENTUEE,  made  the 


day  of ,  18 — ,  Be- 


tween 0.  B.,  of,  &o.,  widow  {appointor) J  of  the  first  part,  G.  H., 
of,  &c.  {retiring  trustee)^  of  the  second  part,  and  L.  M.,  of,  &o., 
and  N.  0.,  of,  &c.  {neic  trustees)^  of  the  third  part:  Whereas, 
&c.  {recite  settlement  as  in  Precedent  No.  III.) :  And,  whereas 

the  said  A.  B.  died  on  the  day  of ,  18 — ,  leaving 

several  children  of  the  said  marriage :  And  whereas,  &c.  {recite 
death  of  L  -ST.,  and  that  O,  H.  is  desirous  of  being  discharged)  : 
And  whereas  there  have  been  divers  changes  of  investment  of 
and  dealings  with  the  trust  funds  and  property  settled  by  the 
said  indenture  of  settlement,  and  additions  have  been  made 
thereto  under  the  agreement  for  settling  after-acquired  property 
of  the  said  A.  B.,  contained  in  the  said  indenture,  and  moneys 
have  been  from  time  to  time  raised  thereout  for  the  advancement 


(a)  It  sometimes  happens  that  when  new  trustees  are  appointed  there 
haye  been  dealings  by  tne  cesiuis  jt«e  trust  with  their  beneficial  interests 
in  tlie  trust  funas,  of  which  dealings  the  retiring  trustees  haye  notice. 
"When  this  is  the  case,  the  new  trustees  ou^ht  to  be  informed  of  such  deal- 
ings, and  the  most  convenient  mode  of  givmg  the  information  is  to  notice 
them  in  the  deed,  as  is  done  in  the  above  precedent. 
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and  benefit  of  children  under  a  power  for  that  purpose  contained   of  a  agma- 
in  the  said  indenture :  And  whereas  in  the  first  schedule  to    childbhn's 
these  presents  are  set  forth  the  particulars,  1st,  of  the  trust   ^^^S£S* 
funds  and  property  originally  settled  by  the  said  indenture;        '^''^°' 
2ndly,  of  the  changes  of  investment  and  dealings  with  the  trust  Contents  of 
funds,  and  of  the  additions  thereto,  and  the  moneys  raised 
thereout;  and  3rdly,  of  the  trust  funds  and  property  now 
subject  to  the  trusts  of  the  said  indenture:  And  whereas. That appoint- 
several  appointments  have  been  made  of  the  trust  funds  to  or  in  t^  mad^^in 
favour  of  children  of  the  said  marriage,  under  a  power  in  that  ^^n'and 
behalf  contained  in  the  said  indenture  of  settlement,  and  some  of  ^®  ^i^^ 

,       snares  have 

the  reversionary  shares  therein  have  been  assigned  or  otherwise  been  dealt 
dealt  with,  ai^d  the  deeds  by  which  appointments  have  been 
made  and   shares   have   been   assigned   and   dealt   with   are 
mentioned  in  the  second  schedule  to  these  presents:  NOW  Appointment 
THIS  INDENTUEE  WITNESSETH,  that,  the  said  0.  B.,  SL,  and 
in  exercise  of,  &c.,  hereby  appoints,  &c.  {Appointment  of  L.  M.  J^J^^  ^^ 
and  N.  0.  to  be  new  tmstees^  suprd,  p.  621) :  And  as  regards  the  and  direction 
property  subject  to  the  trusts  of  the  said  indenture  of  settlement,  trust  fonds. 
the  said  C.  B.  declares  and  directs  that  the  right  to  recover  and 
receive  such  part  thereof  as  consists  of  debts  or  things  in  action 
within  the  meaning  of  section  34  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  shall  henceforth  vest  in  the  said  E.  F., 
L.  M.,  and  N.  0.,  and  that  the  residue  of  the  said  trust  property 
shall  be  forthwith  duly  transferred  so  a&-to  vest  in  them  as  joint 
tenants,  upon  the  trusts  now  affecting  the  same  respectively 
imder  the  said  indenture  of  settlement  and  the  several  deeds 
mentioned  in  the  second  schedule  hereto. 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 

{ITie  first  part  to  state  the  particulars  of  the  property  originally 
settled;  the  second  part  to  state  the  changes  of  investment  and 
dealings  tcith  the  trust  funds^  and  the  additions  thereto^  and 
the  moneys  raised  for  advancement^  8fc. ;  and  the  third  part  to 
state  the  particulars  of  the  trust  funds  now  subject  to  the 
trusts,) 
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OF  A  BETTLE- 
3CENT  WHEBE 

chiij>een's 
8haseshayb 

BEENDEAI/r 
WITH. 


The  Second  Schedule  above  refebred  to. 

(Bate),  Deed-poll  under  the  hands  and  seals  of  the  said  A.  B., 
and  C,  his  wife,  being  an  appointment  of  part  of  the 
trust  funds  to  their  daughter  P.  B.,  in  contemplation 
of  her  marriage. 

{Date).  Indenture  between,  &o.  {state  parties) j  whereby  the 
share  appointed  by  the  above-mentioned  deed  was 
assigned  to  trustees. 

{Date),  Deed-poll  under  the  hands  and  seals  of  the  said  A.  B., 
and  C,  his  wife,  being  an  appointment  of  the  residue 
of  the  trust  funds  among  their  children. 

{Date).  Indenture  between  {state parties) y  being  an  assignment 
by  Q.  B.,  one  of  the  sons  of  the  said  A.  B.,  and  C. 
his  wife,  to  E.  S.  by  way  of  mortgage. 


No.  IX. 


OF  A  8TBIGT 

SETTLEiaiNT 

IN  THE  PLACE 

OF  BETIBINa 

TBUSTEE. 


APPOINTMENT  of  a  New  Trustee  of  a  strict  Settle- 
ment (/Freehold  Property. 


(A.) 


PartieB.  THIS  INDENTTJEE,  made  the day  of 


Between 


Recite  settle- 
ment. 


A.  B.,  of,  &c.  {appointor) J  of  the  first  part,  E.  F.,  of,  &o.  {retiring 
trustee)^  of  the  second  part,  and  L.  M.,  of,  &o.  {new  tmstee),  of 
the  third  part :   Whereas  by  an  indenture  of  release,  dated 

the day  of ,  groimded  on  a  lease  for  a  year,  and  made 

between,  &c.  {parties)  (being  a  settlement  made  in  contempla- 
tion of  the  marriage  between  the  said  A.  B.  and  0.  his  wife), 
certain  messuages,  farms,  lands,  and  hereditaments,  situate  in, 
&c.,  in  the  said  indenture  of  release  more  particularly  described 
(being  of  freehold  tenure),  were  conveyed  to  the  use  of  the  said 
A.  B.  during  his  life,  without  impeachment  of  waste ;  [and  from 
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and  after  the  determination  of  that  estate  by  any  means  in  his    op  a  btbiot 
lifetime,  To  the  use  of  the  said  E.  P.  and  G.  H.,  and  their  heirs  in  thb  piaob 
during  the  life  of  the  said  A.  B.,  upon  trust  to  preserve  con-    °t»^^^ 
tangent  remainders],  with  divers  remainders  over :  And  by  the       '' 
said  indenture,  &c.  {Recite  power  to  appoint  mw  trustees)  :  And  Sale  of  part  of 
WHEREAS  under  a  power  of  sale  contained  in  the  said  indenture  under  a  power, 
of  settlement  parts  of  the  freehold  hereditaments  thereby  settled  of  o&er 
have  been  sold,  and  the  moneys  produced  by  such  sale  have  ^hereditaments, 
been  laid  out  in  the  purchase  of  other  hereditaments  which  have 
been  conveyed  to  the  uses  of  the  said  indenture  of  settlement 

by  an  indenture  dated  the day  of ,  and  made  between 

(parties) :  And  whereas  the  said  E.  P.  is  desirous  as  he  hereby  Desire  of  one 
declares  of  being  discharged  from  the  trusts  of  the  said  inden-  be  discharged, 
ture    of    settlement.      NOW   THIS   INDENTUEE   WIT-  witnessing 
NESSETH,  that  the  said  A.  B.,  in  exercise  of  the  power  for  Appointment 
this  purpose  contained  in  the  said  indenture  of  settlement,  [or  ofnew trustee. 
conferred  by  the  Oonveyetncing  and  Law  of  Property  Act,  1881,] 
and  of  all  other  powers  (if  any),  him  hereunto  enabling,  hereby 
appoints  the  said  L.  M.  to  be  a  trustee  of  the  said  indenture  of 
settlement  in  the  plsioe  of  the  said  E.  F.,  and  jointly  with  the 
said  G-.  H.  for  all  the  purposes  for  which  the  said  E.  F.  and 
G-.  H.  were  appointed  trustees  by  the  said  indenture,  and  also  for 
the  purposes  of  the  Settled  Land  Act,  1882 :  And  the  said  A.  B.  5®*?*^*?"  ^ 

_        ,      *  ,  ,  that  estate  of 

hereby  declares  that  all  the  estate  and  interest  of  the  said  E.  F.  trustees  in 
and  G-.  H.  in  such  of  the  messuages,  lands,  and  hereditaments  shau  vest  in 
comprised  in  the  said  indenture  of  settlement  as  remain  unsold,  ^'J^'SSSew^^ 
and  in  the  lands  and  hereditaments  comprised  in  the  said  in-  io^^Y- 

denture  of  the day  of respectively  shall  forthwith  and 

without  any  conveyance  vest  in  the  said  Q-.  H.  and  L.  M,,  as 
joint  tenants  upon  the  trusts  affecting  the  same  under  the  said 
indenture  of  settlement  (a). 
In  witness,  &c. 

(B.) 

THIS  INDENTURE,  &c.  {date  and  parties  as  above)  ^  and  sup-  By  suppie- 
plemental  to  an  indenture  dated,  &c.  {date  and  parties),  being  "^«^*«^deed. 

(a)  If  by  the  original  settlement  no  estate  is  created  to  preserve  con- 
tingent remainders,  and  the  trustees  take  no  other  estate  or  interest  in  the 
freeholds,  this  declaration  will  be  omitted. 
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OF  A  8TBICT  a  settlement  made  on  the  marriage  of  A.  B.  and  C.  B.  of  divers 
IN  THE  PLACE  ireeliold  messuages,  lands,  and  hereditaments  situate  in,  &o., 
TEUBTEE.  of  which  settlement  the  said  E.  F.,  Or.  H.,  and  I.  K.  were  the 
trustees  [or  if  the  appointment  is  tcritten  at  the  end  of  the  settlement^ 
supplemental  to  the  above-written  indenture  of  settlement]: 
"Whereas  under  a  power  of  sale,  &o.  (the  same  as  (A.)  to 
the  end). 


By  indone- 
ment. 


(C.) 
THIS    INDENTTJRE  made  the 


day  of 


18-, 


Between  the  within-named  A.  B.  of  the  first  part,  the  within- 
named  E.  F.  of  the  second  part,  and  L.  M.,  of,  &c.  {new  trustee) 
of  the  third  part :  Whereas  under  a  power  of  sale  contained  in 
the  within-written  indenture  of  settlement,  &c.  {the  rest  the  same 
as  (A.)). 


No.  X. 


OF  8ETTLE- 

XEMTOF 

FBEEHOLDB, 

OOFYHOLDS, 

ANDLEASE- 

H0IJ)8,  AUD 

MONEY 

BEPBESENTINa 

LAND. 


Parties. 


Bedtalof 
settlement  of 
freeholds, 
copyholds,  and 
leaseholds. 


APPOINTMENT  o/New  Trustees  of  a  Settlement  of 
B*£AL  Estate  including  Freeholds,  Copyholds,  and 
Leaseholds,  and  Money  liable  to  be  laid  out  in  the 
Purchase  ©/"Land  {a). 


THIS    INDENTUEE,  made  the 


day  of 


18-, 


Between  A.  B.,  of,  &c.  {appointor),  of  the  one  part,  and  0.  D., 
of,  &c.,  and  E.  F.,  of,  &c.  {new  trustees)  of  the  other  pai-t: 
Whereas  by  an  indenture  dated,  &c.,  and  made,  &c.  {date  and 
parties),  divers  messuages,  lands,  or  hereditaments  situate,  &o., 
therein  described,  were  settled  and  assured  to  the  use  of  A.  B. 
during  his  life  with  remainder  (subject  to  a  rent-charge  thereby 
limited),  to  the  use  of  the  said  G-.  H.,  I.  K.,  and  L.  M.,  their 
executors,  administrators,  and  assigns,  for  a  term  of  1,000  years 
upon  the  trusts  therein  declared,  with  remainders  over :  And  by 


(a)  It  is  supposed  in  this  Precedent  that  a  term  of  1 ,000  years  is  vested 
in  the  trustees  and  no  other  legal  estate  in  the  freeholds. 
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the  same  indenture  divers  copyhold  and  leasehold  hereditaments  op  bettle- 
were  respectively  covenanted  to  be  surrendered  or  assigned  unto  freeholds, 
the  said  G.  H.,  I.  K.,  and  L.  M.,  their  heirs,  executors,  admin-  ^^^^1 
istrators,  and  assigns,  upon  the  trusts  therein  declared  concerning  ^^l^^ 
the  same  respectively :   And  by  the  said  indenture  it  was  de-  BBPUESENTiNa 

clared  that  the  power  of  appointing  new  trustees  conferred  by  - 

statute  should  be  vested  in  the  said  A.  B.  during  his  life  :  And  Surrender  of 
WHEREAS  the  copyhold  hereditaments  comprised  in  the  said  trustees,  and 

indenture  of  settlement  were  on  the  day  of  ,  duly  m^  *ns'. 

surrendered  to  the  use  of  the  said  G-.  H.,  I.  K.,  and  L.  M., 
and  their  heirs,  pursuctnt  to  the  covenant  on  that  behalf  con- 
tained in  the  said  indenture :   And  the  said  Q,  H.  and  I.  K. 
were  on  the  same  day  admitted  tenants  to  the  said  copyhold 
hereditaments  upon  such  surrender :  And  whereas  divers  sales,  Sales,  ex- 
exchanges,  purchases,  and  investments  have  been  made  from  purcS^,  and 
time  to  time  imder  the  powers  of  the  said  indenture,  or  of  the  J^®f*™®^*"- 
Settled  Land  Act,  1882  :  And  whereas  the  particulars  of  the  cuiars  of 
hereditaments  which  have  become  subject  to  the  uses  of  the  said  E^ditaments 
indenture  by  purchase  or  exchange  are  shortly  stated  in  the  JSteS^Tand 
first  schedule  hereunder  written:   And  whereas  the  money,  particulars  of 

,  ,  ,  ,  investments  in 

stocks,  funds,  and  securities  mentioned  in  the  second  schedule  second 
hereunder  written  represent  so  much  of  the  proceeds  of  the  sales 
made  as  aforesaid  as  have  not  been  laid  out  in  the  purchase  of 
other  hereditaments,  or  applied  in  the  payment  of  costs  cmd 

expenses :  And  whereas  the  said  G.  H.  died  on  the day 

of ,  18 — ,  and  the  said  I.  K.  died  on  the day  of , 

18— :  NOW  THIS   INDENTUEE  WITNESSETH,  that  Appointment 

oi  n6\7 

the  said  A.  B.,  in  exercise  of  the  power  for  this  purpose  con-  trustees, 
ferred  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  [or 
contained  in  the  said  indenture  of  settlement,]  and  of  all  other 
powers  (if  any)  him  hereunto  enabling,  hereby  appoints  the  said 
C.  D.  and  E.  E.  to  be  trustees  of  the  said  indenture  of  settle- 
ment of  the day  of ,  18 — ,  in  the  place  of  the  said  G.  H. 

and  I.  K.  respectively  and  jointly  with  the  said  L.  M.  for 
all  the  purposes  for  which  the  said  G.  H.,  I.  K.,  and  L.  M. 
were  appointed  trustees  by  the  said  indenture,  and  also  for  the 
purposes  of  the  Settled  Land  Act,  1882 :   And  the  said  A.  B.  Dedaration 
hereby  declares  that  all  the  freehold  lands  and  hereditaments  wwied  land 
comprised  in  the  said  indenture  of  settlement  and   thereby  J^^^Sid 
limited  to  the  use  of  the  said  Gt.  H.,  I.  K.,  and  L.  M.  for  and  ?ew  trustees 

'  '  Jomtly. 
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OF  BETTLE- 

XENTOF 
FREEHOLDS, 
COPYHOLDS, 
AND  LEASE- 
HOLDS, AND 
KONEY 
BEPBE8ENTINO 
LAND. 


Direction  that 
oonyhold  lands 
andinyest- 
ments  repre- 
senting money 
arising  from 
sales  shall  be 
surrendered 
and  trans- 
ferred to 
surriving  and 
new  trustees. 


during  the  "term  of  one  thousand  years  computed  from  the 
decease  of  the  said  A.  B.,  except  such  of  them  as  have  been  sold 
or  disposed  of  since  the  date  of  the  said  indenture,  and  also  all 
the  freehold  lands  and  hereditaments  mentioned  in  the  first 
schedule  hereto,  and  all  other  (if  any)  the  freehold  lands  and 
hereditaments,  which  by  virtue  of  any  conveyance  or  exchange, 
or  by  any  other  means  whatsoever,  have  become  and  now  are 
subject  to  the  uses  of  the  said  indenture  of  settlement,  and  also 
all  the  leasehold  lands  and  hereditaments  comprised  in  the  said 
indenture  of  settlement,  and  now  remaining  unsold,  shall  forth- 
with and  without  any  assignment  vest  in  the  said  0.  D.,  E.  F., 
and  L.  M.  as  joint  tenants  as  to  the  said  freehold  lands  and 
hereditaments  for  all  the  unexpired  residue  of  the  said  term  of 
one  thousand  years,  and  as  to  the  said  leasehold  lands  and 
hereditaments  for  the  imexpired  residue  of  the  several  terms  of 
years  subsisting  therein  under  the  leases  mentioned  in  the  said 
indenture,  and  as  to  all  the  said  premises  upon  the  trusts  affect- 
ing the  same  respectively  under  the  said  indenture :  And  thb 
said  A.  B,  hereby  directs  that  the  said  L.  M.  as  such  surviving 
trustee  as  aforesaid  shall  at  the  cost  of  the  trust  estate  make  such 
surrender  or  surrenders  of  the  copyhold  lands  and  hereditaments 
now  subject  to  the  trusts  of  the  said  indenture,  and  such  transfers 
of  the  stocks,  funds,  and  securities  mentioned  in  the  second 
schedule  hereto,  as  will  vest  the  same  respectively  in  the  said 
C.  D.,  E.  E.,  and  L.  M.  as  joint  tenants  upon  the  trusts  now 
affecting  the  said  copyhold  premises,  stocks,  funds,  and  securities 
respectively  under  the  said  indenture. 
In  witness,  &c. 


The  First  Schedule  above  refeered  to. 

1.  A  freehold  farm  and  lands  called farm,  situate  in 

the  parish  of ,  containing or  thereabouts,  purchased 

from ,  which  premises  were  conveyed  to  the  uses  of  the 

said  indenture  of  settlement  by  an  indenture  dated,  &c.,  and 
made,  &c.  {date  mid  parties). 

2.  A  PIECE  of  freehold  land  containing or  thereabouts 
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situate  in  the  parish  of ,  purchased  from ,  which  pre-     of  septlb- 

miseswere  conveyed,  &o.  {as  above).  febbholds, 

3.  A  COPYHOLD  messuage  or  tenement  held  of  the  manor  of    j^nd  lbabb- 

— — ,  purchased  from ,  to  which  premises  the  said  G.  H.,     ^^^^^f^ 

I.  K.,  and  L.  M.  were  admitted  tenants  on  the day  of ,  bbpbbsentino 

18—. 

4.  A  FREEHOLD  picco  of  land  situate,  &c.,  and  containing,  &c., 

received  in  exchange  from ,  under  an  order  of  exchange, 

dated  the day  of ,  18 — . 


LAND. 


The  Second  Schedule  above  referred  to. 

1.  The  sum  of  £ Consolidated  £3  per  Cent.  Annuities 

standing  in  the  names  of in  the  books  of  the  Q-ovemor  and 

Company  of  the  Bank  of  England. 

2.  The  sum  of  £ invested  on  mortgage  of  real  estate 

situate  at,  &o. 

3.  The  sum  of  £ Debenture  Stock  of  the Railway 

Company. 

4.  The  sum  of  i cash  at  the Bank. 


No.  XI. 


SURRENDER  of  Copyholds  to  New  Trustees,  and  their    ^^^^^^ 
Admission  pursuant  to  the  last  Precedent. 


TO  AND 

IDIOBSION  OV 

MBW  TBXT8IEE8. 


TJie  MAi>i0R  of 
the  County  of 


— ,  in  1  BE  IT  REMEMBERED  that  on  surviviiig 

— .         )         this    day    of    ,    18—,  Burrendem 

L.  M.,  of,  &c.  {surviving  trustee)^  comes  before ,  steward  of  copyi^oi^ 

the  said  manor  out  of  Court,  and  in  consideration  of  five  shil- 
lings paid  to  him  by  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  {new  trus- 
tees) y  surrenders  into  the  hands  of  the  lord  of  the  said  manor  by 
the  hands  and  acceptance  of  his  steward  according  to  the  custom 
thereof:   All,  &c.  {parcels) ^  To  which  hereditaments  G.  H., 


VOL.  II. 


T  T 
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fitmHENDEE    of,  &0.  (since  deceased),  I.  K.,  of,  Ac.  (since  deceased),  and  the 

jkDMssioN  OP  said  L.  M.  were  admitted  tenants  out  of  Court  on  the day 

'^™^'™^'  of ,  18— :  To  THE  USE  of  the  said  0.  D.,  E.  F.,  and  L.  M., 

tnuteefl  Md^    and  their  heirs,  at  the  will  of  the  lord,  according  to  the  custom 
•urviving         of  the  Said  manor,  and  by  and  under  the  rents,  suits,  and 

trustee,  upon  ,  . 

tru8t8  of  services  therefor  due  and  of  right  accustomed :  Nevertheless 

upon  the  trusts  declared  concerning  the  same  by  an  indenture 

Admitfamoe  of  dated,  &0.,  and  made,  &c.  {settlement) :  AND  BE  IT  ALSO 

^SSj^ngiy.      EEMEMBEEED  that  on  this  day  of ,  18—,  the 

above-named  C.  D.,  E.  E.,  and  L.  M.,  come  before  the  said 
steward  out  of  Court,  and  pray  to  be  admitted  tenants  to  the 
copyhold  hereditaments  surrendered  to  their  use  as  aforesaid: 
To  which  said  C.  D.,  E.  E.,  and  L.  M.,  the  lord  of  the  said 
manor  by  his  said  steward  grants  seisin  thereof  by  the  rod ;  To 
HOLD  the  said  copyhold  hereditaments  unto  the  said  C.  D.,  E.  F., 
and  L.  M.,  and  their  heirs,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  by  and  under  the  rents,  suits,  and 
services  therefor  due  and  of  right  accustomed :  Nevertheless 
upon  the  trusts  above  referred  to :  And  so  (saving  the  right  of 
the  lord)  the  said  C.  D.,  E.  E.,  and  L.  M.  are  admitted  tenants 
thereof,  and  pay  to  the  lord  for  a  fine  on  such  their  admittance 
the  sum  of  £ ,  and  their  fealty  is  respited. 


No.  XII. 

OP  BTBioT  APPOINTMENT  of  New  Trustees  of  an  Old  Settle- 

MENT  of  Beal  Estate,  where  there  hare  been  several 

Prior  Appointments,  and  where  the  property  has  been 
Disentailed  and  Eesettled,  keeping  on  foot  the  first 
Settlement. 

Parties.  THIS  INDENTURE,  made  the day  of ,  18—,  Be- 

tween A.  B.,  of,  &c.  {tenant  for  life)^  of  the  one  part,  and  0.  D., 
of,  &c.,  and  E.  E.,  of,  &c.   {new  trustees)  ^  of  the  other  part. 
{Recite  settlement^  and  surrender  of  copyholds  to  trustees  as  in 
Kecite .  Precedent  No.  X,  svprd,  pp.  638, 639 :)  And  whereas  the  deeds 

execution  of     mentioned  in  the  first  schedule  hereunder  written  have  been 
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executed   since  the  date  of  the  said  indenture  of  settlement,      opstbiot 

affecting  the  hereditaments  thereby  settled,  and  after  the  execu- '- 

tion  of  the  indenture  dated  the  day  of ,  18—,  men-  deeds^a^cting 

tioned  in  the  said  schedule  (beiug  the  last  appointment  of  new  ^^yf  ^^' 
trustees),  L.  M.,  N.  0.,  and  P.  Q.  were  the  trustees  of  the  said 
indenture  of  settlement  for  all  the  purposes  for  which  the  said 
G.  H.,  I.  K.,  and  L.  M.  were  thereby  appointed  trustees :  And  Sales,  ex- 

■I*  1  1  1  -I    •  X  J     changes,  &c. 

WHEREAS  divers  sales,  exchanges,  purchases,  and  investments 
have  been  made  from  time  to  time  imder  the  powers  of  the  said 
indenture  of  settlement,  or  of  the  Settled  Land  Act,  1882 :  And  ^iiat  parti- 

,  ,      '  culaTB  of 

WHEREAS  the  particulars  of  the  hereditaments  which  have  become  prop«r^  pur- 
subject  to  the  uses  of  the  said  indenture  of  settlement  by  pur-  are  stated  m 
chase  or  exchange  are  shortly  stated  or  referred  to  in  the  second  ®* 

schedule  hereunder  written :  And  whereas  the  money,  stocks,  and  also 
funds,  ctnd  securities  mentioned  in  the  third  schedule  hereunder  moneys,  &e., 
written,  represent  part  of  the  moneys  produced  by  sales  as  iSdoutin 
aforesaid,  and  are  liable  to  be  laid  out  in  the  purchase  of  here-  ^^l*'**®  °' 
ditaments  to  be  settled  to  the  uses  of  the  said  indenture  of 

settlement :  And  whereas  the  said  N.  0.  died  on  the day  Deaths  of  two 

of ,  18 — ^  and  the  said  P.  Q.  died  on  the day  of , 

18— :  NOW  THIS  INDENTUEE  WITNESSETH,  that  the  Appointment 

said  A.  B.  in  exercise,  &c.,  hereby  appoints  the  said  0.  D.  and  ^1]^^^^^ 

E.  P.  to  be  trustees  of  the  said  indenture  of  settlement  in  the 

place  of  the  said  N.  0.  and  P.  Q,.,  deceased,  and  jointly  with  the 

said  L.  M.  for  all  the  purposes  for  which  the  said  G.  H.,  I.  K., 

and  L.  M.,  were  appointed  trustees  by  the  said  indenture,  and 

also  for  the  purposes  of  the  Settled  Land  Act,  1882 :  And,  &c.  Declarations 

{declaration  that  freeholds  and  leaseholds  shall  vest  in  new  trus' 

tees,  jointly  toith  surviving  trustee,  as  in  Precedent  No,  X,  p.  639, 

substituting  "  second  schedule  "  for  "  first  schedule,"  and  add  at 

the  end,  after  "  under  the  said  indenture,"  the  words  "  and  the 

several  deeds  mentioned  in  the  first  schedule  hereto  ") ;  and  the 

said  A.  B.  hereby  directs  that,  &o.  {direction  that  copyhold  lands 

and  investments  shall  be  surrendered  and  transferred  to  surviving 

and  new  trustees,  as  in  Precedent  No.  X.,  p.  640,  substituting 

"third  schedule"  for  "second  schedule,"  adding  at  the  end, 

after  "  under  the  said  indenture,"  the  words  "  and  the  several 

deeds  mentioned  in  the  first  schedule  hereto"). 
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OF  9Ptact 


The  Fibst  Schedule  above  repebred  to. 

{Date.)  Ixdenture  between,  &c.y  being  a  deed  chaTglng  the 

settled  property  with  a  jointure  for ^  and  portions 

for  the  younger  children  of . 

(Date.)  Indenture  between,  &c.,  being  a  deed  appointing  a  new 
trustee. 

{Date.)  Indenture  between,  &g.,  being  another  deed  appointing 
a  new  trustee. 

{Date.)  Indenture  between,  &c.,  being  a  disentailing  deed. 

{Date.)  Indenture  between,  &c.,  being  a  deed  of  resettlement. 


The  Second  Schedule  above  referred  to. 

1.  Divers  lands  and  hereditaments  situate  in  the  parishes  of 
-,  and ,  the  particulars  of  which  are  stated  in  the  first 


schedule  to  the  above-mentioned  indenture,  dated,  &c.  {the  first 
appointment  of  new  trustees). 

2.  Divers  lands  and  hereditaments  situate,  &c.,  the  particu- 
lars of  which  are  stated  in  the  first  schedule  to  the  above  men- 
tioned indenture,  dated,  &c.  {the  second  appointment  of  new 
trustees). 

3.  A  freehold  farm  and  lands  containing,  &c.,  situate,  &c., 
purchased  from ,  and  conveyed  to  the  uses  of  the  said  in- 
denture of  settlement  by  an  indenture,  dated,  &c.,  and  made,  &c. 


The  Third  Schedule  above  referred  to. 
{Same  as  second  schedule  to  Precedetit  No,  X.,  p.  641.) 
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No.  XIII. 

APPOINTMENT  hy  Tenant  for  Life  of  a  New  Trustee       of  kbw 

rr\  -TT-  TEUafTBB  OF 

of  a  Term  of  Tears  {a)  created  by  a  Settlement  of       tbem. 


Beal  Estate,  by  deed  Indorsed  or  Written  at  the 
EooT  of  the  Settlement. 

THIS  INDENTUEE,  made  the day  of ,  18—,  Be-  Parties. 

tween  the  within  \or  above]  named  A.  B.  {appointor)  ^  of  the 
one  part,  and  C.  D.,  of,  &o.  {new  trustee) ^  of  the  other  part : 
WITNESSETH  that  in  consequence  of  the  death  of  the  within  Appointoent 

_  _^  of  now  tnistoo 

[or  above]  named  G.  H.  (which  event  happened  on  the of  term,  and 

day  of ,  18 — ),  the  said  A.  B.,  in  exercise  of  the  power  for  that  term  ahaU 

this  purpose,  &c.,  hereby  appoints  the  said  0.  D.  to  be  a  trustee  ^JiJ^^" 

of  the  term  of  years  created  by  the  said  indenture  of  nowtnwtee. 

settlement  in  the  place  of  the  said  G-.  H.  deceased,  and  jointly 
with  the  within-named  E.  F.,  and  declares  that  all  the  lands 
and  hereditaments  comprised  in  and  subject  to  the  uses  of  the 
said  indenture,  shall  forthwith  and  without  any  assignment  vest 
in  the  said  C.  D.  and  E.  F.  as  joint  tenants  for  the  residue  of 

the  said  term  of years  upon  the  trusts  now  affecting  the 

same  imder  the  said  indenture. 
In  witness,  &o. 


No.  XIV. 

APPOINTMENT  by  a  Surviving  Trustee  of  one  New       ofonb 
Trustee  o/*  Freeholds  held  upon  a  trust  for  sale  in  the  place  of  two. 
plaee  of  Two  Deceased  Trustees  where  three  uere 
originally  appointed  {by  indorsement), 

THIS  INDENTUEE,  made  the day  of ,  18—,  Be-  PartieB. 

TWEEN  the  within-named  A.  B.  {surviving  trustee)^  of  the  one 
part,  and  0.  D.,  of,  &c.  {new  trustee)^  of  the  other  part :  WIT-  Appointment 
NESSETH,  that  in  consequence  of  the  deaths  of  the  within-  trustee  in 
named  E.  F.  and  Q-.  H.,  which  events  happened  on  the day  ^^*^  ^^  ^^' 

(a)  It  is  supposed  in  this  case  that  by  the  settlement  different  trustees 
are  appointed  for  the  tenn  of  years  to  those  appointed  for  general 
purposes. 
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OF  ONB  of 

TBUSTEE  Ur 


-,  18 — ,  and  the 


—  day  of ,  18 — ,  respectively, 

plIot  oFTwo.  the  said  A.  B.,  in  exercise  of  the  power  for  this  purpose  conferred 

by  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  of  all 

other  powers  (if  any)  hijn  hereunto  enabling,  hereby  appoints 

the  said  C.  D.  to  be  a  trustee  of  the  within-written  indenture  in 

the  place  of  the  said  E.  F.  and  G.  H.  deceased,  and  jointly  with 

him  the  said  A.  B.  for  all  the  purposes  for  which  the  said  A.  B., 

E.  F.,  and  Or.  H.  were  appointed  trustees  by  the  said  indenture, 

and  also  for  the  purposes  of  the  Settled  Land  Act,   1882 : 

&toSr  of  AND  THIS  INDENTUEE  ALSO  WITNESSETH,  that  in 

trustees.  consequence  of  the  foregoing  appointment,  and  to  give  full  effect 

thereto,  the  said  A.  B.  as  trustee  hereby  conveys  {a)  unto  the 

said  A.  B.  and  C.  D.,  all  the  lands,  tenements,  and  heredita« 

ments  comprised  in  the  within-written  indenture :   To  hold  the 

same  unto  and  to  the  use  of  the  said  A.  B.  and  C.  D.  as  joint 

tenants  in  fee  simple.  Upon  the  trusts  affecting  the  same  under 

the  said  indenture. 

In  witness,  &c. 


No.  XV. 


OF  6EPABATB 

TBUSTEES  FOB 

DISnNCT 

FUMDB^ 


Parties. 


Bedtals. 


APPOINTMENT  o/Nbw  Trustees  of  a  Will,  a  Separate 
Trustee  being  Appointed  for  each  of  Two  Distinct 
Funds  (J). 

THIS  INDENTURE,  made  the day  of ,  18—,  Be- 

tween  a.  B.,  of,  &c.  {surviving  trustee  of  will),  of  the  first  part, 
CD.,  of,  &c.  {new  trustee  of  one  fund)  y  of  the  second  part,  and 
E.  F.,  of,  &o.  {new  trustee  of  the  other  fund) ^  of  the  third  part. 
{Recite  unll,  giving  two  legacies  of  £5,000  each  upon  trusts  far  two 
daughters,  L.  JH,  and  M,  H.,  and  their  children  respectively^  and 
state  what   investments  represent  each  legacy,  and  dexith  of  one 

(a)  In  this  case  the  suryiTing  trustee,  bemg  the  appointor,  may  as  well 
convey  the  legal  estate  as  make  a  vesting  declaration  under  s.  34  of  the 
Act. 

(Jb)  See  Conveyancing  Act,  1882,  s.  5. 
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trmteey  X.   F".,   having  A.  B.   the  survimng  trustee)  :   NOW   qvbepaj^te 
THIS  INDENTUEE  WITNESSETH,  that  the  said  A.  B.,  ^''S^c^'' 
in  exercise  of  the  power  for  this  purpose  conferred  by  the  Con-       ^^^- 
veyancing  Acts,  1881, 1882,  and  of  all  other  powers  (if  any)  hini  -Appointment 
hereunto  enabliug,  hereby  appoints  the  said  0.  D.  to  be  a  trustee  for  one  fund, 
of  the  said  will  in  the  place  of  the  said  X.  T.  deceased,  and  Siatee^fOTthe 
jointly  with  him  the  said  A;  B.,  so  far  as  regards  the  said  trust  ot^^^^^''^- 
legacy  of  £5,000,  by  the  said  will  directed  to  be  held  on  trust 
for  the  said  L.  H.  and  her  children  as  aforesaid,  and  the  invest- 
ments representing  the  same,  and  the  said  E.  E.  to  be  a  trustee 
of  the  said  will  in  the  place  of  the  said  X.  Y.  deceased,  and 
jointly  with  him  the  said  A.  B.,  so  far  as  regards  the  said  trust 
legacy  of  £5,000  by  the  said  will  directed  to  be  held  in  trust  for 
the  said  M.  H.  and  her  children  as  aforesaid,  and  the  investments 
representing  the  same  (c). 
In  witness,  &c. 


No.  XVI. 
DEED  to  Discharge  a  Trustee  wishing  to  Betire  from  dibghabot  o» 

TBUBTEiB. 

the  trmts  of  a    Settlement  comprising  Land  and 

Personal  Estate. 

THIS  INDENTTJEE,  made  the day  of ,  18—,  Be-  Parties. 

TWEEN  A.  B.,  of,  &c.,  and  0.  D.,  of,  &c.  {continuing  trustees)^  of 
the  first  part,  E.  F.,  of,  &c.  {person  empowered  to  appoint  new 
trustees)  y  of  the  second  part,  and  G.  H.,  of,  &c.  {retiring  trustee) , 
of  the  third  part,  and  supplemented  to  an  indenture  dated,  &c. 
{date  and  parties)^  being  a  settlement,  &c.  \pr  to  the  above- 
written  indenture  of  settlement,  dated  the day  of  — r— , 

18—] :  WITNESSETH,  that  the  said  G.  H.  hereby  declares  Diwharge  of 
that  he  is  desirous  of  being  discharged  from  the  trusts  of  the.*'^*^' 
said  indenture  of  settlement :  And  the  said  A.  B.  and  G.  D.,  and 
also  the  said  E.  F.,  hereby  consent  to  the  discharge  of  the  said 

(c)  It  is  assumed  that  the  inyestments  will  be  transferred  by  separate 
instroments. 
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lands  to  con 

tinaing 

trustees, 


DiscHABaE  OP  Gr.  H.  from  the  said  trusts,  and  to  the  vesting  in  the  said  A.  B. 
^'''^'      and  C.  D.  alone  of  the  trust  property :  AND  THIS  INDEN- 

SS&ieai«8  TUBE  ALSO  WITNESSETH,  that  in  consideration  of  the 
premises  the  said  G.  H.  as  trustee  hereby  releases  (a)  unto  the 
said  A.  B.  and  C.  D.,  All  the  lands,  tenements,  and  heredita- 
ments comprised  in  the  said  indenture  of  settlement :  To  hold 
the  same  unto  and  to  the  use  of  the  said  A.  B.  and  C.  D.  in  fee 
simple,  upon  the  trusts  now  affecting  the  same  under  the  said 
indenture :  And  the  said  G.  H,  hereby  covenants  with  the  said 
A.  B.  and  0.  D.  that  he  the  said  G.  H.  will  forthwith  duly 
transfer  the  stocks,  funds,  and  securities  mentioned  in  the 
schedule  hereto,  and  which  now  represent  the  stocks,  funds,  and 
securities  settled  by  the  said  indenture  so  as  to  vest  the  same  in 
the  said  A.  B.  and  C.  D.  alone,  to  be  held  by  them  upon  the 
trusts  affecting  the  same  under  the  said  indenture. 
In  witness,  &c. 


and  ajErees  to 
trana^to 
them  trust 
funds. 


The  Schedule  above  keferred  to. 


No.  xvn. 


APPOINTMENT  by  Surviving  Trustee  of  a  New 
Trustee  of  a  Will  of  Beal  and  Personal  Estate — 
where  the  Estate  has  not  been  realized  {b). 

THIS  INDENTTJEE,  made  the day  of ,  18—,  Be- 
tween A.  B.,  of,  &c.  {surviving  trustee),  of  the  one  part,  and 
Bedtaiof  wiiL  E.  F.,  of,  &c.  {new  trustee),  of  the  other  part :  Whereas  X.  T., 
late  of,  &c.,  deceased,  duly  made  his  will  dated  the day  of 


OF  WILL  IN 

PLACE  OF 

DECEASED 

TRUSTEE. 

Parties. 


,  18 — ,  and  thereby  (after  sundry  devises  and  bequests) 

gave,  devised,  and  bequeathed  all  his  real  and  personal  estate 

(a\  See  note  to  Precedent  No.  XIV. 

lb)  Where  the  particulars  of  the  property  have  been  ascertained  and  the 
debts,  &c.  paid,  tne  next  Precedent  should  be  used. 
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not  thereby  otherwise  disposed  of  unto  the  said  A.  B.  and  C.  D.,  of,     of  will  in 
&o.,  upon  the  trusts  therein  declared  concerning  the  same :  And,      decbabed 
&o.  {poicer  to  appoint  new  trustees^  and  appointment  of  A,  B,  and      TBUsiisji. 
0.  D.  to  be  executors — death  of  testator,  and  probate  of  his  will  by  both 
executors — death  of  C,  D,) :  And  whereas  the  estate  of  the  said 
testator  has  not  been  fully  got  in  nor  have  all  his  debts  been 
yet  paid :  NOW  THIS  INDENTUEE  WITNESSETH  that,  Appointment 

,  •  •  -I      A       -rt      •  •  e    ai_  i»        xt_  •  01  new  trustee. 

the  said  A.  B.  m  exercise  of  the  power  for  this  purpose 
conferred  by  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  of  all  other  powers  (if  any)  him  hereunto  enabling,  hereby 
appoints  the  said  E.  F.  to  be  a  trustee  of  the  said  will  in 
the  place  of  the  said  0.  D. :  And  the  said  E.  F.  hereby 
consents  to  be  a  trustee  of  the  said  will  accordingly :  AND 
THIS  INDENTUEE  ALSO  WITNESSETH,  that  in  con-  conveyance 
sideration  of  the  premises,  the  said  A.  B.  as  trustee  hereby  ^^^^^ 
conveys  unto  the  said  A.  B.  and  E.  F.,  All  the  testator's  real  «>  m  to 

•^  ,  ,  .    ,  vest  in  8ur- 

estate  vested  in  the  said  A.  B.,  as  the  surviving  trustee  of  the  viving  and 
said  will :  To  hold  the  same  unto  and  to  the  use  of  the  said  upon  trosto  of 
A.  B.  and  E.  F.,  their  heirs  and  assigns.   Upon  the  trusts  ^^* 
and  with  and  subject  to  the  powers  and  provisions  by  and 
in  the  said  will  declared  and  contained  of  and  concerning  the 
same :  Provided  alwavs,  and  it  is  hereby  declared,  that  these  ProTiso  iliat 
presents  shall  not  operate  as  an  assent  by  the  said  A.  B.  in  his  ^^i^^^ 
character  of  executor  to  the  aforesaid  residuary  bequest  nor  ^®  surviving 

,  executor  as 

prevent  him  from  calling  in  the  outstanding  personal  estate,  or  such  ahaU  not 
any  part  thereof,  or  applying  the  same  in  payment  of  debts  or 
otherwise  in  a  due  course  of  administration,  or  from  doing  any 
other  act  or  thing  in  his  character  of  executor  which  he  might 
have  done  if  these  presents  had  not  been  executed,  but  the  posi- 
tion of  all  parties  after  the  execution  of  these  presents  shall  be 
the  same  in  all  respects  as  if  the  said  E.  F.  had  been  named 
in  the  scdd  will  as  a  trustee  (but  not  an  executor)  in  the 
place  of  the  said  C.  D.,  and  these  presents  had  not  been 
executed. 
In  witness,  &c. 
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No.  xvm. 

OP  A  WILL  APPOINTMENT  by  a  Continuing  Trustee  of  a  New 

DiscLAnoNo  Trustee  of  a  Will  ©/"Eeal  and  Personal  Estate  in 

TBU8TEE.  the  place  of  a  Disclaiming  Trustee  where  the  Estate 

has  been  realized, 

PartieB.  THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  {continuing  trustee)^  of  the  one  part,  and  E.  F.,  of, 
&c.  {neic  trustee)^  of  the  other  part  {Recite  mil  as  in  last  PrecC" 

Disclaimer  of    dent,  death  of  testator  and  probate  by  A.B,  alone) :  And  whereas 

'  the  said  0.  D.  has  by  a  deed  poll  under  his  hand  and  seal,  dated 

the day  of ,  diselainied  the  office  of  trustee  under  the 

That  debts,      gaid  will :  And  whereas  the  funeral  and  testamentary  expenses 

ac,  have  been  ,  ^ 

paid.  of  the  said  testator  and  his  debts  (so  far  as  they  have  been  as- 

certained) and  the  legacies  given  by  his  will  have  been  paid 

^^^ii^a"  of  and  satisfied :  And  whereas  the  real  and  residuary  personal 
estate  of  the  said  testator  now  consists  of  or  is  represented  by 
the  particulars  mentioned  and  set  forth  in  the  schedule  hereto  : 
NOW  THIS  INDENTUEE  WITNESSETH,  that,  &c.  {ap^ 
pointment  of  new  trustee,  as  in  last  Precedent,  suprd,  p.  649) : 

Continuing      AND  THIS  INDENTUEE  AI£0  WITNESSETH,  that  the 

trustee  ,  i  •  t* 

conveys  said  A.  B.  as  trustee  hereby  conveys  unto  the  said  A.  B.  and 

E.  F.  ALL  the  freehold  hereditaments  described  in  the  first  part 
of  the  schedule  hereto.  And  all  other  (if  any)  the  freehold  here- 
ditaments of  or  to  which  the  said  X.  Y.  was  seised  or  entitled 
at  the  time  of  his  decease,  and  which  are  now  vested  in  the  said 

^^^f       _  A.  B.  as  the  continuing  trustee  of  the  same  will  {a)  :  To  hoij) 

continuing  and  ^  ,  ^  ' 

new  trustees,  the  same  unto  and  to  the  use  of  the  said  A.  B.  and  E.  P.  in  fee 
Continuing  simple :  AND  THIS  INDENTUEE  ALSO  WITNESSETH, 
leaseholds'^  that  the  said  A.  B.  as  trustee  hereby  assigns  unto  the  said  A.  B. 
ottOT  personal  ^^^  jj  ji^  q^^.^  ^ll  the  leasehold  hereditaments  described  in 

the  second  part  of  the  schedule  hereto,  and  all  other  (if  any)  the 
leasehold  hereditaments  of  or  to  which  the  said  testator  X.  T. 
was  possessed  or  entitled  at  the  time  of  his  decease,  and  which 
are  now  vested  in  the  said  A.  B.  as  the  continuing  trustee  of 

(a)  If  the  testator  died  before  1st  January,  1882,  and  the  will  contained 
a  devise  of  trust  and  mortgage  estates  to  the  trustees,  add  here  **  other  than 
and  except  any  hereditaments  which  were  vested  in  the  said  X.  T.  as  a 
trustee  or  mor^gee." 
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the  same  will :  And,  secondly,  all  the  furniture  and  other  per-     o'  ^  vnx 
sonal  estate  mentioned  in  the  fourth  part  of  the  schedule  hereto,    DiscLAnoNa 

and  all  other  (if  any)  the  personal  estate  of  the  said  testator      "'^^^'' 

X.  T.  now  Tested  in  the  said  A.  B.  as  such  continuing  trustee 
as  aforesaid  (except  the  moneys,  stocks,  funds,  and  securities 
mentioned  in  the  third  part  of  the  schedule  hereto,  which  are 
intended  to  be  transferred  to  the  said  A.  B.  and  E.  F.  in  the 
manner  mentioned  on  that  behalf  in  the  said  third  part  of  the 
said   schedule)  :    To    hold  the  premises    firstly  hereinbefore  J^^  ^^' . 

,  ,  unuing  and 

assigned  unto  the  said  A.  B.  and  E.  F.  for  the  several  terms,  new  tnutees. 
estates,  and  interests  now  subsisting  therein  respectively :  And 
TO  HOLD  the  premises  secondly  hereinbefore  assigned  unto  the 
said  A.  B.  and  E.  F.  absolutely :  And  it  is  hereby  agreed  and  Declaration  of 
declared  that  the  said  A.  B.  and  E.  F.  shall  stand  seised  and 
possessed  of  all  the  said  freehold  and  leasehold  hereditaments 
and  personal  estate  hereby  conveyed  and  assigned  respectively, 
and  also  the  moneys,  stocks,  funds,  and  securities  mentioned  in 
the  third  part  of  the  schedule  hereto,  and  the  rents,  profits,  and 
income  thereof  respectively,   upon  the  trusts  and  with  and 
subject  to  the  powers  and  provisions  bj  and  in  the  said  will 
declared  and  contained  concerning  the  same  respectively,  or 
such  of  them  as  are  now  subsisting  and  capable  of  taking 
effect. 
In  witness,  &c. 


The  Schedule  above  referred  to. 

The  Mrst  Part. 

A  freehold  farm  and  lands,  called ,  situate  in  the  parish 

of ,  containing or  thereabouts,  and  in  the  occupation 

of . 

The  Second  Pari. 

A  leasehold  farm  and  lands,  called ^  situate  in ,  held 

under  a  lease  dated  or  for  the  term  of years,  computed 

from,  &c. 

The  Third  Part. 

1.  A  sum  of  £ ,  Consolidated  £3  per  Cent.  Annuities, 

standing  in  the  name  of  the  said  testator. 
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OP  A  WILL         2.  A  sum  of  £ ,  secured  by  a  mortgage  of  real  estate, 

DiBcauLmiNa    situate  at  ,  which  mortgage  was  made  by  an  indenture 

TBT78TBB.  J    j.    J      P  J  J         P 

dated,  &o.,  and  made,  &o. 

3.  The  sum  of  £ debenture  stock  of  the Railway 

Company,  &c.,  &o. 

It  is  intended  that  No.  1  shall  be  transferred  into  the  names 
of  the  said  A.  B.  and  E.  F.,  and  that  No.  2  and  the  security  for 
the  same  shall  be  assigned  unto  the  said  A.  B.  and  E.  F.  by  an 
indenture  already  prepared  and  indorsed  on  the  said  indenture 
of  mortgage,  and  that  No.  3  shall  be  also  forthwith  transferred 
to  them  by  a  deed  already  prepared  for  that  purpose. 

The  Fourth  Part. 
The  furniture  in  and  about,  &o. 

(Other  Particulars.) 
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A  TENANT  in  tail  in  possession  of  freehold  land  may,  Powers  of  a 
under  the  Fines  and  Recoveries  Abolition  Act  (a),  dis-  ^'^^^ion 
pose  of  the  fee  simple  or  anj  less  estate  by  a  deed  or  remainder. 
enrolled  in  the  Chancery  Division  of  the  High  Court 
of  Justice  (b) ;  but  if  the  estate  tail  is  preceded  by  an 
estate  for  years  determinable  on  the  dropping  of  a  life 
or  lives,  or  any  greater  estate  (not  being  an  estate  for 
years),  created  by  the  same  settlement,  the  tenant  in 
tail,  unless  he  is  also  tenant  in  fee  simple  in  remainder 
expectant  on  his  own  estate  tail,  cannot,  without  the 
consent  of  the  person  called  by  the  Act  "  the  protector 
of  the  settlement "  (c),  create  any  larger  estate  than  a 
base  fee,  i.e.^  an  estate  which  will  be  a  complete  bar 
to  the  issue,  but  not  to  those  in  remainder  or  rever- 
sion, and  during  the  continuance  of  such  issue  will 
devolve  or  be  disposable  of  by  him  as  a  fee  simple. 

A  tenant  in  tail  who  has  created  a  base  fee  may  Enlargement 
convert  such  base  fee  into  a  fee  simple  by  another  «>*^>^*®®* 
enrolled  deed,  so  soon  as  there  ceases  to  be  a  protector 
of  the  settlement  (t/),  or  during  the  protectorship  with 
the  protector's  consent.  And  if  the  owner  of  a  base 
fee  becomes  entitled  to  the  immediate  reversion  in  fee 
simple,  the  estate  is  enlarged  ipso  facto  (e). 

The  general  rule  laid  down  by  the  Act  as  to  pro-  General  rule 
tectors  is,  that  where  there  is  a  tenant  in  tail  under  a  ^o^^ho 
settlement,  and  there  is  subsisting  under  the  same  *^jj^y 
settlement  any  estate  for  years  determinable  on  the 
dropping  of  a  life  or  lives,  or  any  greater  estate  f not 
being  an  estate  for  years),  prior  to  the  estate  tail,  tnen 
the  owner  of  the  prior  estate,  or  the  first  of  such  prior 
estates,  if  more  than  one,  then  subsisting  under  the 
same  settlement,  or  the  person  who  would  have  been 
so  if  no  absolute  disposition  thereof  had  been  made 

ra)  3  &  4  Will.  4,  c.  74,  s.  15.  Land  Act,  1882,  without  having  the 

{h)  Sect.  41.     A  tenant  in  tail  deed  enrolled, 

ma^  exercise  the  powers  of  sale,  (c)  Sect.  34. 

leasing,  &c.,  conferred  by  the  Settled  (d)  Sect.  19.              (e)  Sect.  39. 
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(the  first  of  such  prior  estates,  if  more  than  one,  being 
tor  all  the  purposes  of  the  Act  deemed  the  prior 
estate),  is  the  protector  of  the  settlement,  and  is  to  be 
deemed  the  owner  of  such  prior  estate,  although  the 
prior  estate  may  have  been  charged  by  the  owner 
thereof,  or  by  the  settlor,  or  otherwise  howsoever,  and 
altliough  the  whole  of  the  rents  and  profits  be  required 
for  the  payment  of  the  charges  thereon,  and  although 
such  prior  estate  may  have  been  absolutely  disposed  of 
by  the  owner  thereof,  or  by  or  in  consequence  of  the 
bankruptcy  or  insolvency  of  such  owner,  or  by  any 
other  act  or  default  of  such  owner,  and  that  an  estate 
by  the  curtesy  in  respect  of  the  estate  tail,  or  of  any 
prior  estate  created  by  the  same  settlement,  is  to  be 
deemed  a  prior  estate  under  the  same  settlement,  and 
that  an  estate  by  way  of  resulting  use  or  trust,  to  or 
for  the  settlor,  is  also  to  be  deemed  an  estate  under 
the  same  settlement  (/). 
Power  to  The  settlor  may  appoint  any  person,  or  number  of 

appoint  a        pcrsous,  not  excoediiig  three,  to  be  protector  or  pro- 
protector.        tcctors  in  Hou  of  the  person  who  would  have  been  the 

protector  if  there  had  been  no  such  appointment  (g). 

offi^^  If  two  or  three  protectors  are  appointed,  the  office 

BilJrvivea'and    passcs  to  the  survivors  and  survivor  (A);  and  if  all  the 

protectora^ief  protcctors  die,  and  the  settlement  contains  no  power 

fa'^ro^tor^^^  to  perpetuate  the  protectorship,  or,  there  being  such  a 

power,  it  is  not  exercised,  the  tenant  for  life  becomes 

protector  (i\ 

Lunatic  Whorc  tuo  protcctor  is  a  lunatic,  the  Lord  Chan- 

^^      ''        cellor,  or  other  person  for  the  time  being  intrusted 

with  the  care  of  lunatics,  is  the  protector  in  the  place 

of  such  lunatic  (y). 

^^^Sctor^'how      ^^^  consent  of  the  protector  must  be  given  by  the 

given.    '        same  assurance  by  which  the  disposition  is  effected,  or 

by  another  deed  executed  on  or  before  the  day  on 

which  the  assurance  is  made  (k).     And  the  protector 

cannot  revoke  his  consent  (/).     If  the  consent  is  given 

(/)  Sect.  22.    The  reader  is  re-         {h)  Bell  v.  Koltby,  L.  B.  15  Eq. 
f erred  to  the  fifteen  foUowing  sec-      178. 
tions  of  the  Act  for  further  proyi-         (t)  Clarkei;.Chamberlin,16Ch«D. 


sions  respectmg  protectors.  176. 

[l)  Sect.  44. 


{g)  Sect.  32.  (j)  Sect.  33.  {k)  Sect.  42, 
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by  a  distinct  deed,  it  must  be  enrolled  at  or  before  the 
time  when  the  assm'ance  of  the  tenant  in  tail  is  en- 
rolled (m). 

The  Act  provides  that  where  the  tenant  in  tail  is  a  DispoBition  by 
married  woman,  the  concurrence  of  her  husband  shall  ^Sen  tenants 
be  necessary,  and  the  deed  must  be  acknowledged  by  ^  **^- 
her(w);  and  in  a  recent  case,  Jessel,  M.  R.,  expressed 
an  opinion  (though  it  was  unnecessary  to  decide  the 
point)  that  such  concurrence  and  acknowledgment  are 
necessary,  even  when  the  wife  is  equitable  tenant  in 
tail  for  her  separate  use(o).     Whether  this  view  is 
correct  or  not,   it   is   apprehended    that  under    the 
Married  Women's  Property  Act,  1882,  which  makes  a 
married  woman  competent  to  dispose  of  real  or  per- 
sonal property  as  if  she  were  a  feme  sole,  a  woman 
who  has  married  or  acquired  an  estate  tail  since  the 
31st  December,  1882,  can  bar  the  entail  without  her 
husband's   concurrence   and  by   an  unacknowledged 
deed.     The   acknowledgment   of    a   married  woman 
may  be  taken  subsequently  to  the  enrolment  of  the 
deed,    and   after  the   expiration   of   the   six   months 
limited  for  enrolment  (jt?).     Where  a  married  woman  Married 
is  protector  she  may  consent  to  a  disposition  by  the  pro^or. 
tenant  in  tail  as  if  she  were  a  feme  sole  (q). 

The  powers  of  disposition  given  to  tenants  in  tail  Tenants  in  tau 
are  applicable  to  copyholds,  except  that  the  disposi-  by  copy  of 
tion  in  the  case  of  an  estate  at  law  is  to  be  made  by  ^™^  ^^ 
surrender,  and,  in  the  case  of  an  equitable  estate,  by 
surrender,  or  deed  entered  on  the  court  rolls  of  the 
manor,  instead  of  being  enrolled  in  the  Chancery 
Division.     The  protectors  consent  to  a  disposition  of 
copyholds  may  be  by  deed,  to  be  produced  to  the  lord 
of  the  manor  at  or  before  the  time  when  the  disentail- 
ing surrender  is  made,  and  then  entered  on  the  court 
rolls,  or  it  may  be  given  to  the  person  taking  the  sur- 
render, in  which  case  the  fact  of  the  consent  must  be 
mentioned  in  the  memorandum  of  surrender  (r). 

A  deed  to  bar  an  equitable  entail  of  copyholds  must  5^^^. 

[m)  Sect.  46.  («)  Ex  parte  Tayerner,   1  Jur. 

n)  Sect.  40.  N.  S.  1194. 

[o)  Cooper  v,  Macdonald,  7  Ch«        .  (a)  Sect.  45. 
D.  288.  (r)  Sects.  61—54. 
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holds  must  be 
entered  on 
court  rolls 
Within  six 
months. 

A  voidable 
estate  by  a 
tenant  in  tail 
in  favour  of  a 
purchaser 
confirmed  by  a 
Bubsec^uent 
disposition  of 
such  tenant  in 
tail  imder  the 
Act,  but  not 
against  a 
purchaser 
without  notice. 


Disposition  of 
lands  of  bank- 
rupt tenant  in 
tail. 


Money  subject 
to  be  invested 
in  the  pur- 
chase of  lands 
to  be  entailed, 
may  be  dis- 
entailed. 


Betrospective 
effect  of 
enrolment. 


Possession 
adverse  to  a 
tenant  in  tail 


be  entered  on  the  court  rolls  within  six  months  after 
its  execution  (s). 

If  a  tenant  in  tail  creates  a  voidable  estate  in  favour 
of  a  purchaser  for  valuable  consideration,  and  after- 
wards, under  the  Act,  makes  a  disposition  of  the  same 
lands,  such  disposition,  whatever  its  object  may  be, 
has  the  ejBfect  of  confirming  the  voidable  estate  to  the 
extent  to  which  the  second  deed  is  an  effective  disposi- 
tion, except  that  if  the  second  disposition  is  made  to  a 
purchaser  for  valuable  consideration  who  has  not  express 
notice  of  the  voidable  estate,  then  the  voidable  estate  is 
not  confirmed  as  against  such  purchaser  and  the  per- 
sons claiming  under  him  (t). 

Where  a  tenant  in  tail  of  lands  becomes  bankrupt, 
the  trustee  appointed  in  the  bankruptcy  is  empowered 
to  deal  with  the  lands  in  the  same  manner  as  the  bank- 
rupt might  have  dealt  with  the  same  (u). 

Lands  to  be  sold,  where  the  money  arising  from  the 
sale  thereof  is  subject  to  be  invested  in  the  purchase  of 
land  to  bo  settled  so  that  any  person,  if  the  lands  were 
purchased,  would  have  an  estate  tail  therein,  and  also 
money  subject  to  be  invested  in  the  purchase  of  lands 
to  be  settled,  so  that  any  person,  if  the  lands  were  pur- 
chased, would  have  an  estate  tail  therein,  may  be 
disentailed,  and  they  are,  for  this  purpose,  considered 
subject  to  the  same  estates  as  the  lands  to  be  purchased 
would,  if  purchased,  have  been  actually  subject  to ;  but 
where  the  property  thus  disentailed  consists  of  leasehold 
lands  for  years,  or  of  money,  such  leasehold  lands  or 
money  are,  as  to  the  person  in  whose  favour  or  for 
whose  benefit  the  disentailing  disposition  is  made, 
treated  as  personal  estate  (e^). 

Every  deed  required  to  be  enrolled  operates  (when 
enroUea)  from  the  time  of  its  execution,  except  as 
against  any  person  claiming  for  valuable  consideration 
under  any  subsequent  deed  duly  enrolled  before  the 
enrolment  of  the  first  deed  (x). 

When  the  right  of  a  tenant  in  tail  to  recover  land 
has  been  barred  by  the  Statute  of  Limitations,  all  per- 


(a)  Honywood  v.  Foster,  30  Beav. 
1 ;  Gibbons  v.  Snape,  32  ib,  130. 
(0  Sect.  38. 


(m)  See  32  &  33  Vict.  c.  71,  s.  25; 
3  &  4  Will.  4,  c.  74,  ss.  56—73. 
{v)  Sect.  71.  (x)  Sect.  74. 
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sons  claiming  any  estate,  interest,  or  right  which  such  runaagaiMt 
tenant  in  tail  might  lawfully  have  barred,  are  barred  could  h^e 
also,  and  when  time  has  begun  to  run  against  a  tenant  ^^*^^^^- 
in  tail,  it  continues  to  run  after  his  death  against  all 
persons  whom  he  might  have  barred  (y). 

If  a  tenant  in  tail  makes  an  assurance,  which  is  not  An  asBurance 
effectual  to  bar  the  remainders  over,  and  the  person  ^^w^^iT 
claiming  by  virtue  of  such  assurance  enters  into  pos-  ^*^^^**^ 
session  or  receipt  of  the  profits,  the  remaindermen  are  maindera,  if 
barred  (under  the  new  AQi){z)  at  the  end  of  twelve  i2w^on^ 
years  from  the  time  at  which  such  assurance,  if  it  had  ^®^^iS^ 
then  been  executed  by  the  tenant  in  tail,  would,  without  therem^der- 
the  consent  of  any  other  person^  have  operated  to  bar  the  end  of  twelve 
remainder.  ^  ^  ^  ST^n^e 

But  the  above  provision  only  applies  to  assurances  ^^^^^ 
which  are  effectual  to  bar  the  issue,  and  not  to  an  un-  would  have 
enrolled  deed  (4  ....  Paired  them. 

If  an  estate  pur  autre  vie  is  limited  in  the  form  of  an  Eetatee  iwir 
estate  tail,  although  it  will  descend  according  to  the  ^^^^^* 
terms  of  the  limitation  during  its  continuance,  the  quasi 
tenant  in  tail  can  bar  the  entail  and  the  remainders 
over  by  any  act  inter  vivosy  without  observing  the  for- 
malities prescribed  by  the  Fines  and  Recoveries  Aboli- 
tion Act,  but  not  by  will,  and  the  existence  of  prior 
incumbrances  creates  no  impediment  (b).  The  renewal 
by  a  quasi  tenant  in  tail  of  a  lease  for  lives  will  bar  the 
entail  and  the  remainders  over,  and  the  result  will  be 
the  same,  although  the  surrendered  lease  may  be  vested 
in  trustees  and  they  do  not  concur  in  the  surrender  (<?). 
If  the  qtiasi  entail  is  preceded  by  a  life  interest,  the 
remainders  over  will  not  be  barred  without  the  con- 
currence of  the  tenant  for  life  (d ),  although  without 
such  concurrence  it  would  seem  that  the  qtuisi  tenant 
in  tail  can  bar  himself  and  his  issue  (e). 

(y)  3  &  4  W.  4,  c.  27,  ss.  21,  22;  (c)  Grey  v.  Mannock,  Eden,  339; 

37  &  38  Vict.  0.  67,  s.  9.  Blake  v,  Blake,  1  Cox,  266;  Camp- 

a37  &  38  Vict.  c.  57,  8.  6.  bell  v.  Sandys,  1  Sch.  &  Lef.  226 ; 

Penny  v.  AUen,  7  D.  M.  &  G-.  Doe  d.  Blake  v,  Luxton,  6  Term 

409 ;   Morgan  v,  Morgan,  L.  B.  10  Eep.  289. 

Eq.  99.  (d)  Wastney  v.  Ghappell,  3  Bro. 

{h)  AUen  v.  AUen,  2  Dru.  &  War.  P.  0.  63,  Tom.  Ed. 

327.  (e)  AUen  v.  AUen,  2  Dru.  &  War. 

337. 

VOL.  II.  U  U 
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DXSENTinJNG 
AflSUBAKCE  BT 

TKKAJXT  IN 
TAZLDT 

F0S8B88I0N. 

PartieB. 

Bedtalof 
setUement. 


Death  of 
tenant  for  life, 
and  attain- 
ment hj  tenant 
in  tail  of  his 
majority. 

Witnessing 
part. 


GonYeyanoe  of 
parcels 


to  grantee  to 
use  of  ^prantor 
in  fee  simple. 


No.  I. 

DISENTAILING  Assurance  of  Freeholds  Jy  a  Tenant 
IN  Tail  in  Possession. 

THIS  INDENTURE,  made,  &o..  Between  A.  B.,  of,  &o. 
(tenant  in  tait)^  of  the  one  part,  and  C.  D.,  of,  &o.  {grantee  to 
uses),  of  the  other  part:  Whereas  hy  an  indenture  dated,  &c., 
and  made,  &o.,  the  capital  messuage  or  mansion  house  called 

,  and  divers  other  messuages,  lands,  and  hereditaments 

situate  in  the  parishes  of ,  in  the  county  of ,  in  the  said 

indenture  and  the  schedules  thereto  particularly  described,  were 
settled  and  assured  to  the  use  of  H.  B.  during  his  life,  with 
remainder  (subject  to  certain  charges  which  have  determined)  to 
the  use  of  the  first  son  of  the  said  H.  B.  in  tail  male  with  divers 

remainders  over :  And  whereas  the  said  H.  B.  died  on  the 

day  of ,  18 —  :  And  whereas  the  said  A.  B.  is  the  first  son 

of  the  said  H.  B.,  and  he  attained  the  age  of  twenty-one  years 

on  the day  of ,  18— :  NOW  THIS  INDENTURE 

WITNESSETH,  that  the  said  A.  B.  doth  by  this  deed  intended 
to  be  enrolled  in  the  High  Court  of  Justice  (Chancery  Division) 
pursuant  to  the  statute  in  that  behalf,  convey  unto  the  said  C.  D. 
All  the  capital  and  other  messuages,  lands,  tenements,  and  here- 
ditaments comprised  in  and  settled  by  the  hereinbefore  recited  in- 
denture, and  all  other  (if  any)  the  lands,  tenements,  and  heredita- 
ments in  England  or  Wales  of  or  to  which  the  said  A.  B.  is  seised  or 
entitled  as  tenant  in  tail,  whether  at  law  or  in  equity,  imder  the 
said  indenture,  or  otherwise  howsoever:  To  hold  the  same 
(freed  and  discharged  from  the  estate  tail  of  the  said  A.  B.,  and 
all  remainders,  estates,  and  powers,  to  take  effect  after  the 
determination  or  in  defeasance  of  such  estate  tail),  unto  the 
said  C.  D.  in  fee  simple,  To  the  use  of  the  said  A.  B.  in  foe 
simple. 
In  witness,  &o. 


K>8SE88ION. 


Parties. 
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No.  11. 

CONVEYANCE  by  a  Tenant  in  Tail  in  Possession  to    oonvetanob 
a  Purchase}' for  an  Estate  in  Fee  Simple.  ot^^ 

THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  {vendor)^  of  the  one  part,  and  C.  D.,  of,  &c.  {pur- 

chaser)^  of  the  other  part  {Recite  settkinent^  death  of  S.  -B.,  ani 

that  A.  B,  is  eldest  son  as  in  last  Precedent) :  And  whereas  the  ARreementfor 

said  A.  B.  has  agreed  to  sell  to  the  said  C.  D.  the  heredita-  Snpie.  ^ 

ments  hereinafter  described  (being  part  of  the  hereditaments 

settled  by  the  hereinbefore  recited  indenture)  at  the  price  of 

£ :  NOW  THIS  INDENTURE  WITNESSETH,  that  in 

pursuance  of  the  aforesaid  agreement,  and  in  consideration  of 
the  sum  of  £ ,  &o.  {t/ie  receipt ^  4*6'.),  the  said  A.  B.,  as  bene- 
ficial owner,  doth  by  this  deed  intended  to  be  enrolled  in  the 
High  Court  of  Justice  (Chancery  Division)  pursuant  to  the 
statute  in  that  behalf  convey  unto  the  said  C.  D.,  All,  &c. 
{parcels) :  To  hold  the  same  (freed  and  discharged  from  the  Conveyance  of 
estate  tail  of  the  said  A.  B.,  and  all  remainders,  estates,  and  mo^aBerin 
powers  to  take  eflEect  after-  the  determination  or  in  defeasance  eetetT^dTSd 
of  such  estate  tail)  unto  and  to  the  use  of  the  said  0.  D.  in  fee  wnuundera 

'  over. 

smiple. 

In  witness,  &o. 


No.  in. 

DISENTAILING  Assurance  by  a  Tenant  in  Tail  in     bttenaotj 
Bemainder  :  the  Vrotectoil  joins  to  give  his  Consent,     micaindkb 

WITH  CONSENT 

THIS  INDENTURE,  made  the day  of ,  Between  of  pbotectob. 

A.  B.,  of,  &o.  {tenant  in  tail  in  remainder)  y  of  the  first  part,  Parties. 
H.  B.,  of,  &o.  {protector)^  of  the  second  part,  and  C.  D.,  of,  &c. 

{releasee) y  of  the  third  part:   Whereas  M.  N.,  late  of  :,  Eedtowfll. 

deceased,  duly  made  his  will,  dated  the day  of ,  and 

thereby  gave  and  devised  all  his  manors,  messuages,  lands, 

tenements,  and  hereditaments  situate  in  the  county  of ,  being 

uu2 


669  DISENTAILING  ASSURANCES. 

BY  TKNJLNT    freehold  of  inheritance,  to  the  use  of  the  said  H.  B.  and  his 

jjT  T ATT.  m 

BEMAiNDEE    assigns  for  his  life,  without  impeachment  of  waste,  with  re- 

OF  FBOTB^^  mainder  after  his  decease  to  the  use  of  his  first  and  other  sons 

successively  in  tail  male,  with  divers  remainders  over  {Death 

of  testator  and  probate  of  his  will,  and  that  A,  B.  is  eldest  son  of 

E.  £.,  and  ha^  attained  twenty-om)  :   NOW  THIS  INDEN- 

Conyeyance     TUEE  WITNESSETH  that  the  said  A.  B.,  with  the  consent 

tui  with  ^     of  the  said  H.  B.  as  the  protector  of  the  settlement  made  hy  the 

j^^J^torf        ^^  ^^^  (testified  by  his  being  a  party  to  and  executing  these 

presents),  doth  by  this  deed  intended  to  be  enrolled  in  the  High 

Court  of  Justice  (Chancery  Division)  pursuant  to  the  statute  in 

that  behalf  convey  unto  the  said  C.  D.,  All  and  singular  the 

manors,  messuages,  lands,  and  hereditaments  devised  by  the 

said  wiU,  or  which  have  by  any  means  become  subject  to  the 

To  grantee  in    xises  thereof :  To  HOLD  the  same  (subject  to  the  estate  for  life 

fee  simple  to  ,  ,  \       j 

uaeof  ^prantor  of  the  said  H.  B.  therein,  and  to  the  powers  and  privileges  an- 

8ubJ^M^^liie   nexed  to  or  ezerciseable  during  the  continuance  of  the  same 

JJJjtajtor.         ©state,  but  freed  and  absolutely  discharged  of  and  from  the  said 

estate  tail  of  the  said  A.  B.,  and  all  remainders,  estates,  and 

powers  to  take  effect  after  the  determination  or  in  defeasance  of 

such  estate  tail)  unto  the  said  C.  D.  *in  fee  simple.  To  tub  use 

of  the  said  A.  B.,  in  fee  simple. 

In  witness,  &c. 


No.  IV. 

ovsiFooKTo  DEED  barring  the  Entail  in  Stock  liable  to  be  laid  out  in 

nr  LAND.  the  purchase  of  Land. 


Partiee.  THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  {tenant  for  life)j  of  the  first  part,  C.  D.,  of,  &o. 
{tenant  in  tait)^  of  the  second  part,  and  L.  M.,  of,  Ac,  and  N.  O., 

Eedtewin.      of,  &c.  {trustees) ,  of  the  third  part:   Whereas  Q-.  H.,  late  of 

,  deceased,  duly  made  his  will,  dated  the day  of , 

and  thereby  gave  and  bequeated  a  sum  of  £1,600  Consolidated 
£3  per  Cent.  Annuities,  then  standing  in  his  name,  unto  the 
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said  L.  M.  and  N.  0.,   their  executors,  administrators,  and    ofbtockto 

.  -  ,  BE  T'ATT>  OUT 

assigns,  upon  trust  to  convert  the  same  into  money  as  soon  as      in  land. 

conveniently  might  be  after  his  (the  said  testator's)  decease, 

and  to  lay  out  the  moneys  to  arise  thereby  in  the  purchase  of 

freehold  lands  of  inheritance:   And  the  said  testator  directed 

that  the  lands  so  to  be  purchased  should  be  conveyed  and 

settled  to  the  use  of  his  wife  the  said  A.  B.  for  her  life,  and 

after  her  decease  to  the  use  of  his  eldest  son  the  said  0.  D.  in 

tail  male,  with  divers  remainders  over  (Death  of  testator  and  Death  of 

probate  of  mil) :   And  whereas,  shortly  after  the  death  of  the  probate  of 

said  testator,  the  said  sum  of  £1,500  Consolidated  £3  per  Cent.  ^'  .•  ^^ 

...  .  .        ■*■  That  stock  has 

Annuities  was  transferred  into  the  names  of  the  said  L.  M.  and  not  been  laid 
N.  0.  in  the  books  of  the  Governor  and  Company  of  the  Bank  *^^  ™  "^ 
of  England,  and  the  same  has  since  been  converted  into  £1,500 
£2|  per  Cent.  Consolidated  Stock,  but  no  part  thereof  has  been 
laid  out  in  the  purchase  of  land  pursuant  to  the  aforesaid 
trust  and  direction  in  that  behalf  contained  in  the  said  will : 
And  whereas  the  said  A.  B.  and  C.  D.  have  agreed  to  dis- 
entail the  said  stock  in  the  manner  hereinafter  expressed:  NOW 
THIS  INDENTURE  WITNESSETH,  that  the  said  A.  B. 
and  C.  D.  do  by  this  deed  intended  to  be  enrolled  in  the  High 
Court  of  Justice  (Chancery  Division)  pursuant  to  the  statute  in 
that  behalf  assign  unto  the  said  L.  M.  and  N.  0. :   All  that  Assignment  of 
THE  SAID  sum  of  £1,500  2f  per  Cent.  Consolidated  Stock,  and  trS^ea, 
the  dividends  thereof  :  To  hold  the  same  (freed  and  discharged 
from  the  trust  or  direction  contained  in  the  said  will  for  laying 
out  the  said  stock  or  the  moneys  to  arise  by  the  sale  thereof  in 
the  purchase  of  lands,  and  from  the  estate  tail  of  the  said  C.  D. 
therein,  and  all  remainders,  estates,  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estate  tail)  unto 
the  said  L.  M.  and  N.  0.,  as  personal  estate :  In  trust  as  to  the  in  trust  for 
dividends  thereof,  for  the  said  A.  B.  during  her  life ;  and  from  with  re-        ' 
and  after  her  decease,  In  trust  for  the  said  C.  D.  absolutely.       tmwiUn^taa 

In  witness,  &C.  abuolntely. 


ded 
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No.  V. 


OOHYETAVCB 


Ajn> 

ZXVjUITDI 


TnxUe$. 


Bedte 
•ettlement. 


Sale  of  part  of 
Mttled  pro- 
perty, and 
myenment  of 
TOOoeedBin 
ComoIb. 


OONYETANCE  btj  a  Texaxt  for  Lipe  and  Tenant  ijj 
TAIL  in  remainder  o^  Lands,  and  Stock  liable  to  be  laid 
out  in  landsy  to  such  uses  as  they  shall  joiktlt  appoint^ 
and  in  default  of  such  Appointment,  to  the  subsisting 
USES  under  the  original  Settlement. 

THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &o.  {tenant  for  life)^  of  the  first  part,  D.  B.,  of,  &e. 
(tenant  in  tail  in  remainder)^  of  the  seoond  part,  and  E.  F.,  of, 
&o.  (grantee  to  uses),  of  the  third  part :  Whereas  hj  an  inden- 

tnie  dated,  do.,  and  made,  &c.,  the  manor  of ,  and  the 

capital  mefisnage  or  manaion-houBe  called ,  and  divers  other 

messuages,  lands,  tenements,  and  hereditaments  situate  in  the 

parishes  of  ,  in  the  said  indenture  particularlj  described 

were  limited  and  assured,  from  and  after  the  solemnization  of 
the  said  then^  intended  marriage,  to  the  use  of  the  said  A.  B. 
during  his  life  without  impeachment  of  waste,  with  remainder 
after  his  decease  to  the  use  and  intent  that  if  0.  B.  {the  \cife  of 
A.  B,)  should  surviye  the  said  A.  B.,  she  should  receiye  there- 
out a  yearly  rent-charge  of  £ during  her  life  by  way  of 

jointure,  and  subject  thereto  to  the  use  of  the  said  {trustees  of 
term)  J  their  executors,  administrators,  and  assigns,  for  the  term 
of  1,000  years  computed  from  the  decease  of  the  said  A.  B., 
Upon  the  trusts  therein  declared  for  raising  portions  for  the 
yoimger  children  of  the  said  then  intended  marriage,  with 
remainder  to  the  use  of  the  first  son  of  the  said  then  intended 
marriage  in  tail  male,  with  remainders  over :  And  in  the  said 
indenture  is  contained  the  usual  power  of  sale  and  exchange, 
and  a  direction  that  the  moneys  to  arise  from  any  such  sale 
shall  be  laid  out  in  the  purchase  of  other  hereditaments,  and 
shall  in  the  meantime  be  invested  in  or  upon  the  public  stocks 
or  funds  of  the  United  Kingdom,  or  upon  government  or  real 
securities :  And  whereas  some  of  the  hereditaments  comprised 
in  the  said  indenhire  of  settlement  have  been  from  time  to  time 
disposed  of  by  way  of  sale  or  exchange  under  the  powers  in  that 
behalf  contained  in  the  said  indenture,  and  part  of  the  moneys 


UVS  AND 

TESfAJSmSt 

TAIL. 
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arising  from  suoh  salee  has  been  laid  out  and  invested  in  the  ooirvxTANCB 
purchase  of  other  hereditaments  which  have  been  conveyed  to  tbnant  pob 
the  uses  of  the  scdd  indenture  of  settlement,  and  the  remainder 

thereof  is  represented  by  the  sum  of  £ Consolidated  £3  per 

cent.  Annuities  standing  in  the  names  of  the ,  the  trustees 

of  the  said  indenture,  in  the  books  of  the  Grovemor  and  Com- 
pany of  the  Bank  of  England :  And  whereas  the  said  D.  B.  is 
the  first  son  of  the  said  A.  B.  and  C.  his  wife,  and  he  attained 

the  age  of  twenty-one  years  on  the day  of last :  And  Agreement  to 

WHEREAS  the  said  A.  B.  and  D.  B.  have  agreed  that  the  said 
hereditaments  and  stock  shall  be  respectively  disentailed  for  the 
purposes  and  in  the  manner  hereinafter  expressed :  NOW  THIS  Witneaaing 
INDENTURE  WITNESSETH,  that  in  pursuance  of  the  said  J^t  for  life 
agreement  in  this  behalf.  The  said  A.  B.  and  D.  B.,  with  the  and  tenant  in 

,  tail  oonYey. 

consent  as  to  the  said  D.  B.  of  the  said  A.  B.  as  the  protector 
of  the  settlement,  do  by  this  deed  intended  to  be  enrolled  in 
the  High  Court  of  Justice  (Chancery  Division)  pursuant  to 
the  statute  in  that  behalf  convey  unto  the  said  E.  F.,  All  Paroeb. 
the  manor,  messuages,  lands,  tenements,  and  hereditaments 
comprised  in  and  settled  by  the  hereinbefore  recited  indenture 
of  settlement,  except  such  of  them  as  have  been  disposed  of 
by  way  of  sale  or  exchange  as  aforesaid.  And  also  (by  way 
of  conveyance  and  not  of  exception)  all  other  the  here- 
ditaments which  by  purchase,  exchange,  inclosure,  or  other- 
wise, have  become  and  are  now  subject  either  at  law  or  in 
equity  to  the  uses  of  the  said  indenture:   To  hold  the  said  Habendum 

premises   (subject   to  the  said  yearly  rent-charge  of  £ charges). 

by  the  said  indenture  of  settlement  limited  to  the  said  G.  B. 
as  aforesaid,  and  the  powers  and  remedies  for  enforcing  pay- 
ment thereof,  and  subject  also  to  the  said  term  of  1,000  years 
limited  by  the  same  indenture  and  the  trusts  thereof,  but  freed 
and  discharged  from  the  estate  in  tail  male  therein  of  the  said 
D.  B.,  and  all  remainders,  estates,  and  powers  to  take  effect  after 
the  determination  or  in  defeasance  of  such  estate  in  tail  male), 
unto  the  said  E.  F.,  in  fee  simple :  To  such  uses,  upon  such  To  suoh  usee 
trusts,  and  with  and  subject  to  such  powers  and  provisions  as  the  life  u^tenLt 
said  A.  B.  and  D.  B.  shall  by  any  deed  or  deeds  jointly  appoint :  jSiJ^y^^*^ 
And  in  default  of  and  until  such  appointment,  and  so  far  as  ^^^t^f^f 
any  such  appointment  shall  not  extend,  To  such  uses,  upon  such  appointment, 
trusts,  and  with  and  subject  to  suoh  powers  and  provisions  as  sisting  under 

lettlement. 
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OOKVK  VANCE 

TO  USES  BY 

TENA17T  FOB 

UFE  AND 

TENANT  nr 

TAIL. 

AsBigmiient  of 
stock. 


npo&rimilar 
trusts. 


were  Bubsisting  in  the  said  premises  respectively  immediately 
before  the  execution  of  these  presents :  AND  THIS  INDEN- 
TURE ALSO  WITNESSETH,  that  in  further  pursuance  of 
the  said  agreement,  The  said  A.  B.  and  D.  B.  do  by  this  deed 
intended  to  be  enrolled  as  aforesaid  assign  imto  the  said  E.  F., 

The  said  sum  of  £ Consolidated  £3  per  cent.  Annuities, 

and  all  other  (if  any)  the  moneys,  stocks,  funds,  and  securities 
liable  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the 
uses  of  the  said  indenture  of  settlement:  To  hold  the  name 
(freed  and  discharged  from  the  estate  in  tail  male  of  the  said 
D.  B.  and  all  remainders,  &c.  (as  before)) ^  unto  the  said  E.  F., 
Upon  such  trusts  and  with  and  subject  to  such  powers  and  pro- 
yisions  as  the  said  A.  B.  and  D.  B.  shall  by  any  deed  or  deeds 
jointly  appoint :  And  in  default  of  and  imtil  such  appointment, 
and  so  far  as  any  such  appointment  shall  not  extend,  upon  the 
trusts,  and  with  and  subject  to  the  powers  and  provisions  which 
were  subsisting  therein  immediately  before  the  execution  of  these 
presents. 

In  witness,  &c. 


No.  VI. 


BY  TENANT 

IN  TALL  IN 

BEICAINDEB 

WITHOONSSNT 

OF  PBOTECTOB 

TO  USES. 


Parties. 


Bedte  settle- 
ment  creating 
the  entail. 


CONVEYANCE  of  an  Estate  by  a  Tenant  in  Tail  in 
remainder^  icith  the  consent  of  the  Tenant  for  Life 
{subject  to  the  uses  by  the  Settlement  limited  to  take 
effect  prior  to  the  Estate  Tail),  to  like  uses  as  in  the 
last  Precedent. 


THIS  INDENTURE,  made  the 


day  of ,  Between 


D.  B.,  of,  &c.  {tenant  in  tail  in  remaifider),  of  the  first  part,  A.  B., 
of,  &c.  {tenant  for  life),  of  the  second  part,  and  E.  F.,  of,  &c. 
{grantee  to  uses),  of  the  third  part  {recite  indenture  whereby 
divers  hereditaments  therein  described  were  settled  to  use  of  A,  JB. 
for  life,  with  remainder  to  the  first  and  other  sons  of  A.B,  in  tail 
male,  with  remainder  to  C.  B.  for  life,  with  remainder  to  the  first 
and  other  sons  of  C  B.  successively  in  tail  male,  with  divers  re- 
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maindera  over)  :   And  whereas  in  exercise  of  powers  in  that     by  tenant 
behalf  contained  in  the  said  indenture  of  settlement,  some  of  the    bemaindeb 
hereditaments  therein  comprised  have  been  from  time  to  time  ^^jraoraCTOB 
sold,  and  the  moneys  arising  from  such  sales  have  been  laid  out      ^Q^^^^- 
in  the  purchase  of  other  hereditaments  which  have  been  conveyed  Excrdse  power 
to  the  uses  of  the  said  indenture  of  settlement :  [And  whereas  {a)  exchange. 
in  the  schedule  hereunder  written  are  set  forth  the  particulars  as  That  settled 

'■'  nereaitaments 

well  of  the  hereditaments  originally  comprised  in  the  said  inden-  are  described 
ture  of  settlement  which  now  remain  unsold,  as  also  of  the  here- 
ditaments which  have  been  purchased  and  conveyed  to  the  uses 
of  the  said  indenture  as  aforesaid :]  Akd  whereas  the  said  A.  B. 
has  at  present  no  issue  male  :  And  whereas  the  said  C.  B.  died 

on  the day  of :  And  whereas  the  said  D.  B.  is  the 

first  son  of  said  C.  B.  and  he  attained  the  age  of  twenty-one 

years  on  the day  of :  NOW  THIS  INDENTURE  Conveyance 

*:  **  oy  tenant  in 

WITNESSETH,  that  in  pursuance  of  an  agreement  in  this  taUwith 
behalf  entered  into  between  the  said  A.  B.  and  D.  B.,  The  said  ^^tector. 
D.  B.,  with  the  consent  of  the  said  A.  B.  as  the  protector  of  the 
settlement  (testified  by  his  executing  these  presents),  doth  by 
this  deed  intended  to  be  enrolled  in  the  High  Court  of  Justice 
(Chancery  Division),  pursuant  to  the  statute  in  that  behalf,  con- 
vey unto  the  said  E.  F.,  All  the  messuages,  lands,  tenements.  Parcels 
and  hereditaments  [described  in  the  schedule  hereunder  written: 
And  all  other  (if  any)  the  lands,  tenements,  and  heredita- 
ments] (S)  now  subject  or  liable  at  law  or  in  equity  to  the  uses 
and  limitations  of  the  hereinbefore  recited  indenture  of  settle- 
ment :  To  HOLD  the  same  (freed  and  discharged  from  the  estate 
in  tail  male  of  the  said  D.  B.  therein,  and  from  all  remainders, 
estates,  and  powers,  to  take  efPect  after  the  determination  or  in 
defeasance  of  such  estate  tail,  but  subject  and  without  prejudice  (subject  to 
to  all  uses,  estates,  limitations,  and  charges  by  the  said  inden-  ^"^^ 
ture  of  settlement  limited  or  created,  having  priority  over  the 
estate  in  tail  male  of  the  said  D.  B.,  and  to  all  the  powers  and 
privileges  annexed  or  belonging  to  such  prior  uses,  estates,  and 
limitations  respectively,  or  exerciseable  during  the  continuance 
thereof  respectively),  unto  the  said  E.  F.  in  fee  simple:  Never-  To  such  uses 

,     .        .  ,       .,,  J        1  •     i   as  tenant  for 

THELESS  TO  SUCH  USES,  UpOU  SUCh   trustS,  and  with  and  subject  life  and  tenant 

(a)  This  recital  may  be  omitted  if  it  is  not  convenient  to  add  a  schedule. 
See  the  last  Precedent. 
{h)  The  words  in  brackets  will  be  omitted,  if  there  is  no  schedule. 
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BT  TENAITT 

DTTAILUr 

BEKAI2n>EB 

WITH  CONSENT 

OF  FBOTECTOB 

TO  UBES. 

in  tail  should 
appoint,  and 
in  default  of 
appointment 
to  the  uses  of 
the  settlement. 


to  such  powers  and  proyisions  as  the  said  A.  B.  and  D.  B.  sliall 
by  any  deed  or  deeds  jointly  appoint :  And  in  default  of  and 
until  such  joint  appointment,  and  so  far  as  any  suoh  joint 
appointment  shall  not  extend,  To  suoh  and  the  same  uses,  upon 
such  and  the  same  trusts,  and  with  and  subject  to  such  and  the 
same  powers  and  provisions  as  were  subsisting  in  the  said  here- 
ditaments and  premises  immediately  before  the  execution  of 
these  presents. 
In  witness,  &c. 


No.  VII. 


BUItBENDEB  OF 

00PYH0LD8  TO 

BAB  ENTAIL. 

Tenants  in 
common  in  tail 
surrender 


XHircels 


to  use  of 
surrenderors 
as  tenants  in 
common  in  fee 


SUEEEKDEE  by  Tenants  in  Common  in  Tail  of  Copy- 
holds to  BAR  the  Entail. 


The  Manor  of 
in  the  County  of 


BE  IT  EEMEMBEEED,  that  on 

this  day  of  ,  A.  B.,  of,  &c., 

and  C.  D.,  of,  &c.  (being  the  twp  only  daughters  of  X.  T.,  late 
of,  &c.,  deceased),  come  before  L.  M.,  of,  &c.,  steward  of  the 
said  manor  out  of  court,  and  for  the  purpose  of  barring  their 
respective  estates  tail  in  the  hereditaments  hereinafter  men- 
tioned, and  all  remainders,  estates,  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estates  tail  re- 
spectively, surrender  into  the  hands  of  the  lord  of  the  said 
manor,  by  the  hands  and  acceptance  of  his  steward,  according  to 
the  custom  thereof,  All  that,  &c.  (parcek).  To  which  heredita- 
ments the  said  X.  T.  was  admitted  tenant  at  a  court  holden  in 

and  for  the  said  manor  on  the  day  of  ,  18 — ,  and 

which  hereditaments  were  (with  other  hereditaments)  devised 

by  the  will  of  the  said  X.  T.,  dated  the day  of ,  18 — , 

unto  his  daughters  as  tenants  in  common  in  tail,  with  remainders 
over,  And  all  other  (if  any)  the  copyhold  hereditaments  held  of 
the  said  manor  of  or  to  which  the  said  A.  B.  and  C.  D.  are 
seised  or  entitled  as  tenants  in  common  in  tail  under  the  said 
will  or  otherwise  :  To  the  use  of  the  said  A.  B.  and  C.  D.  and 
their  heirs  in  equal  shares  as  tenants  in  common,  according  to 
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the  custom  of  the  said  manor,  by  and  imder  the  rents,  suits,  and  subbemdeb  of 

services  therefor  due  and  of  right  accustomed,  freed  and  dis-    bab  entail. 

charged  from  the  respective  estates  tail  of  them  the  said  A.  B.  free  from 

and  0.  D.,  and  all  remainders,  estates,  and  powers,  to  take  effect  "*»*®8*aa,  &c. 

after  the  determination  or  in  defeasance  of  such  estates  tail 

respectively. 

This  surrender  was  taken  and\ 

accepted  the  day  and   year)      (Signed)     L.  M.  (steward). 

above  written,  by  me  / 


No.  vin. 

CONSENT  q/"  Protector  o/'t/n  Estate  Tail  in  retnainder    oonbentop 


PBOtBOTOB. 


in  Copyholds  by  a  Deed,7(?  be  entered  on  the  Court 
Rolls  for  the  purpose  of  enabling  the  Tenant  to  bar  tlie 
Entail. 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  (tenant  for  life  and  protector  of  the  settlement)^ 
sends  greeting :    Whereas  C.  D.,  late  of,  &c.,  deceased,  duly  Bedte  devise 

made  his  wiU,  dated  the day  of ,  and  thereby  gave  all  f o/Sfe, 

his  copyhold  or  customary  hereditaments,  situate  at ,  and  J^^iJ  uu. 

held  of  the  manor  of ,  unto  the  said  A.  B.  and  his  assigns 

for  his  life,  and  from  and  after  his  decease  to  E.  F.  in  tail  male, 
with  divers  remainders  over :  And  whereas  the  said  C.  D.  died 

on  the day  of ,  without  having  revoked  or  altered  his 

said  will :  And  whereas  the  said  A.  B.  has  agreed  to  give  his  Protector  is 
consent  to  the  disposition  by  the  said  E.  F.  of  the  copyhold  ^^^^l^ 
or  customary  hereditaments  devised  by  the  said  will  in  the  <»»»«^*' 
manner  hereinafter  expressed :  NOW  THESE  PEESENTS 
WITNESS,  that  in  pursuance  of  the  said  agreement  in  this 
behalf,  the  said  A.  B.,  as  protector  of  the  settlement  created  by  protector 
the  said  will  of  the  said  C.  D.,  doth  by  these  presents  consent  to  S^^^^^J^l^n 
any  and  every  surrender,  disposition,  or  assurance  which  the  said  ^u«  barred. 
E.  F.  may  make  or  execute  at  any  time  or  times  hereafter,  of  the 
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CONSENT  OF 
PBOTECTOB. 


said  copyhold  or  customary  hereditaments  so  devised  as  af oresaid, 
for  barriDg  the  estate  tail  of  the  said  E.  F.  in  the  same  heredita- 
ments, and  all  remainders,  estates,  and  powers,  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estate  tail,  and 
for  limiting  the  same  hereditaments  (subject  and  without  pre- 
judice to  the  said  estate  for  life  therein  of  the  S€dd  A.  B.,  and  all 
powers  and  privileges  annexed  to  such  estate  for  life),  to  the  use 
of  the  said  E.  F.,  and  his  heirs,  or  otherwise  as  he  the  said 
E.  F.  may  think  proper. 
In  wlT^'Ess,  &c. 


No.  IX. 


SUBBENDEB  TO 

BAB  ESTATE 

TAIL  IN 

BEMAINDEB  IN 
COFYHOLDS. 


Devise  to 
protector  for 
life,  remainder 
to  tenant  in 
tail  male. 


SUEEENDEE  to  bar  an  Estate  Tail  in  Eemainder  in 
Copyholds,  the  Protector's  consent  having  been  obtained 
by  Deed. 


The  Manor  of 
in  the  county  of 


Death  of 
testator. 

Admission  of 
protector. 


—  )      WHEEEAS,  at  a  court  holden  in  and 

—  )  for  this  manor  on  the day  of , 

C.  D.,  late  of,  &o.,  was  admitted  tenant  to  the  copyhold  heredita- 
ments hereinafter  described :  And  whereas  the  said  C.  D.  duly 

made  his  will  dated  the day  of ,  and  thereby  gave  and 

devised  all  his  copyhold  and  customary  hereditaments  held  of  the 
said  manor  unto  A.  B.  and  his  assigns  during  his  life,  and  from 
and  after  his  decease  to  E.  F.  in  tail  male,  with  divers  remainders 

over :  And  whereas  the  said  C.  D.  died  on  the day  of , 

without  having  revoked  or  altered  his  said  will :  And  whereas, 

at  a  court  holden  for  the  said  manor  of ,  on  the day  of 

,  the  said  A.  B.  was  duly  admitted  tenant  of  the  copyhold 


Deed  poll 
giving 
protector's 
consepL 


hereditaments  hereinafter  described  as  tenant  for  life  under  the 
said  will :  And  whereas  by  a  deed  poll  under  the  hand  and  seal 

of  the  said  A.  B.,  dated  the day  of ,  the  said  A.  B.,  as 

protector  of  the  settlement  created  by  the  said  will,  did  give  his 
consent  to  any  and  every  surrender,  disposition,  or  assurance 
which  the  said  E.  F.  might  make  or  execute  at  any  time  or  times 
thereafter  of  the  said  copyhold  or  customary  hereditaments,  for 
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barrlns:  the  estate  tail  of  the  said  E.  F.  in  the  same  heredita-  surbendee  to 

1  •  t  1        J.    1  £S      L        BAB  ESTATE 

ments,  and  all  remainders,  estates,  and  powers,  to  take  ettect       tail  in 
after  the  determination  or  in  defeasance  of  such  estate  tail,  and     copyholds. 


for  limiting  the  said  hereditaments  (subject  and  without  prejudice 
to  the  said  estate  for  life  therein  of  the  said  A.  B.,  and  all  powers 
and  privileges  annexed  to  such  estate  for  life),  to  the  use  of  the 
said  E.  P.,  his  heirs  and  assigns,  for  ever,  or  otherwise  as  he  the 
said  E.  F.  might  think  proper,  according  to  the  custom  of  the  said 
manor :  NOW  BE  IT  EEMEMBERED,  that  the  said  E.  F.,  Surrender 

on  this day  of ,  comes  before  L.  M.,  of,  &c.,  steward  of  to  bar  Mtote 

the  said  manor,  out  of  court,  and  surrenders  into  the  hands  of 
the  lord  of  the  said  manor,  by  the  hands  and  acceptance  of  the 
said  steward,  according  to  the  custom  of  the  said  manor  (the 
said  recited  deed  poll  being  first  produced  to  the  steward)  («), 
All  that,  &c.  (parcek).  To  which  hereditaments  and  premises 
the  said  A.  B.  was  admitted  on  the day  of ,  as  afore- 
said. And  all  other  (if  any)  the  copyhold  hereditaments  held  of 
the  said  manor,  of  or  to  which  the  said  E.  F.  is  seised  or  entitled 
as  tenant  in  tail  under  the  said  will  or  otherwise.  To  the  use  of 
the  said  E.  F.  and  his  heirs  for  ever,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  at  and  under  the 
rents  and  services  therefor  due  and  of  right  accustomed,  subject 
nevertheless  and  without  prejudice  to  the  said  estate  for  life  of 
the  said  A.  B.,  and  aU  powers  and  privileges  annexed  to  such 
estate,  but  freed  and  discharged  from  the  estate  tail  of  the  said 
E.  F.,  and  all  remainders,  estates,  and  powers,  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estate  tail. 
This  surrender  was  accepted  \ 

and  taken  the  day  and  year  >         (L.  M.) 

first  above  written,  by  me  /  Steward  of  the  manor. 

(a)  If  the  protector  gives  his  consent  in  person,  the  following  words 
shoTud  be  introduced :  **  With  the  consent  of  the  said  A.  B.,  protector  of 
the  settlement  made  by  tiie  said  will,  to  the  steward  at  the  same  time 
given  by  the  said  A.  B. 
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TEN  AST  Uf 

TAIL  OF 
00F7H0IJ>S. 


Parties. 


No.X. 
DisEBTTAiLiNo         DISENTAILING  Assurance  by  an  Equitable  Tenant  in 

EOITITABLB  TaIL  Of  COPTHOLDS. 

THIS  INDENTURE,  made,  &c.,.  Between  A.B.,  of,  &c. 
{tenant  in  tail),  of  the  one  part,  and  C.  D.,  of,  &c.,  and  E.  F.,  of, 
&c.  (trustees),  of  the  other  part  {Recite  ivill  whereby  the  copyhold 
hereditaments  were  devised  unto  and  to  the  use  of  the  said  C.  D.  and 
E,  F,,  t/ieir  heirs  and  assigns,  upon  trust  for  M.  N,  for  his  life^ 
icith  remainder  in  trust  for  the  said  A,  B.  in  tail  fnale, — Death  of 
testator  without  having  altered  his  said  will,  and  probate  thereof) : 
Death  of  And  WHEREAS  the  Said  M.  N.  hath  lately  died :  And  whereas 
tenant  for    e.  ^^^  ^^^  A.  B.  is  desiious  of  barring  his  equitable  estate  tail  in 

Desire  to  bar  i    ,,  i         i«a  a      -i      •      i   -i       j-i 

entail.  the  said  copyhold  or  customary  hereditaments  devised  by  the 

said  recited  will  as  aforesaid,  and  all  remainders,  estates,  and 
powers,  to  take  effect  after  the  determination  or  in  defeasance  of 
such  estate  tail,  and  of  acquiring  an  estate  in  customary  fee 
Conveyance      Simple  in  the  same  hereditaments:   NOW   THIS  INDEN- 
KtaiSes  TURE  WITNESSETH,  that  the  said  A.  B.  doth  by  this  deed, 
tenaoUn^teii    "itended  to  be  entered  on  the  court  rolls  of  the  said  manor,  con- 
in  fee  simple,    y^y  ^j^Jq  j^^e  said  C.  D.  and  E.  F.,  All,  &o.  {copyhold  parcels) : 
And  all  other  the  copyhold  hereditaments  (if  any)  held  of  the 
said  manor,  to  which  the  said  A.  B.  is  entitled  as  tenant  in  tail 
in  equity  under  the  said  will  or  otherwise :  To  hold  the  same 
unto  the  said  C.  D.  and  E.  F.,  in  customary  fee  simple,  To  the 
intent  that  they  may  henceforth  stand  seised  of  and  interested 
in  the  same,  In  trust  for  the  said  A.  B.,  in  customary  fee 
simple,  freed  and  absolutely  discharged  of  and  from  the  said 
estate  tail  of  the  said  A.  B.,  and  all  remainders,  estates,  and 
powers,  to  take  effect  after  the  determination  or  in  defeasance  of 
such  estate  tail. 
In  witness,  &c. 
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No.  XI. 

DEED  hy  Tenant  in  Tail  in  remainder   to  create  a  bttbnantin 

±>AS£  i^EE.  EEltAINDBB  TO 


CBEATE  A  BA8B 
FEE. 


THIS  INDENTUEE,  made  the day  of ,  Between 

A.  B.,  of,  &c.  {tenant  in  tail),  of  the  one  part,  and  C.  D.,  of,  &o.  Parties. 
(grantee)  y  of  the  other  part  {Recite  trill  devising  hereditaments  to 
X,  Y,y  for  life,  with  remainder  to  A,  B.  in  tail,  icith  remainder 
over) :  And  whereas  the  said  A.  B.  is  desirous  of  barring  his 
estate  tail  in  remainder  of  the  said  hereditaments  and  of  con- 
verting the  same  into  a  base  fee :  NOW  THIS  INDENTURE 
WITNESSETH,  that  the  said  A.  B.  doth  by  this  deed,  in- 
tended  to  be  enrolled  in  the  High  Court  of  Justice  (Chancery 
Division)  pursuant  to  the  statute  in  that  behalf,  convey  unto  the 
said  C.  D.,  All,  &c.  {parceh),  and  all  other  (if  any)  the  here-  Tenant  in  taa 
ditaments  of  or  to  which  the  said  A.  B.  is  seised  or  entitled  for  ^^ 
an  estate  tail  in  remainder  under  the  said  will :  To  hold  the  to  grantee 
same  (subject  to  the  said  estate  for  life  of  the  said  X.  T.  therein),  (subject  to 
unto  the  said  C.  D.  and  his  heirs.  To  the  use  of  the  said  A.  B.,  to  use  ot 
his  heirs  and  assigns,  freed  and  discharged  from  the  estate  tail  S^f^.^^'^  * 
of  the  said  A.  B.,  and  to  the  intent  that  the  same  may  be  con- 
verted into  a  base  fee. 
In  witness,  &c. 


No.  XII. 

DEED  to  enlarge  a  Base  Fee  into  an  Estate  in  Fee      deed  to 
Simple    absolute    {by    Indorsement    on    last  Prece-        fee. 
dent),  ~" 

THIS  INDENTUEE,  made  the day  of ,  Between  Partiee. 

the  within-named  A.  B.  {owner  of  base  fee)  y  of  the  one  part,  and 

the  within-named  C.  D.  (grantee)y  of  the  other  part:  Whereas  p»ti»of 

tenant  for  life. 

the  within-named  X.  T.  {tenant  for  life)  died  on  the day 
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DEED  TO      of :  And  whereas  the  said  A.  B.  is  desirous  of  enlarging 

FEE.  the  base  fee  into  which  his  estate  tail  was  converted  by  the 
That  owner  of  within-written  indenture  into  an  estate  in  fee  simple  absolute : 
^fee  iM^  ^^^  NOW  THIS  INDENTURE  WITNESSETH,  that  the  said 
larging  same.    A.  B.  doth  by  this  deed,  intended  to  be  enrolled  in  the  High 

Court  of  Justice  (Chancery  Division)  pursuant  to  the  statute  in 
Owner  of  base  that  behalf,  couvey  and  confirm  unto  the  said  C.  D.,  The 
^^\^^^^      hereditaments  and  premises  comprised  in  and  conveyed  by  the 

within- written  indenture,  or  expressed  so  to  be :  To  hoi,d  the 
to  grantee  to     same  uuto  the  said  C.  D.  in  fee  simple.  To  the  use  of  the  said 

use  of  grantor     A-rft*i**i  f  ^^  •    t 

in  fee  simple  A.  B.,  in  ICO  Simple,  FREED  AND  DISCHARGED  irom  all  remamdcps, 
maLdera  &c.  ©states,  and  powers  to  take  eflPect  after  the  determination  or  in 
defeasance  of  the  base  fee  into  which  the  estate  tail  of  the  said 
A.  B.  was  converted  by  the  within- written  indenture,  and  to  the 
intent  that  such  base  fee  may  be  enlarged  into  an  estate  in  foe 
simple  absolute. 

In  WITNESS,  &c. 
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BONDS.(«) 


No.  I. 
BOND /or  Patjient  q/"  Money  6tf  Instalments."  ronpATioDn! 

orxoiniTBT 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  I,  A.  B.,  ""^'^°°^' 
of,  &c.  {obligor) y  am  held  and  firmly  bound  (J)  to  C.  D.,  of,  &o.  ^''^• 

{obligee)  y  in  the  sum  of  £ {ttcice  the  amount  of  the  sum  to  be 

repaid)  y  to  be  paid  to  the  said  C.  D.     Sealed  with  my  seal : 

Dated  this day  of ,  in  the  year  18 — . 

NOW  THE  CONDITION  of  the  above-written  bond  or  Condition  of 
obligation  is  such,  that  if  the  above-bounden  A.  B.  shall  pay  to    ^^^ 

the  said  C.  D.  the  sum  of  £ by  the  instabnents  following 

(that  is  to  say),  the  sum  of  £ ,  part  thereof,  on  the day 

<4 now  next  ensuing,  the  sum  of  £ ,  other  part  thereof, 

on  the day  of ,  18 — y  and  the  sum  of  £- ,  residue 

thereof,  on  the  day  of in  the  same  year,  and  shall 

also  at  the  several  times  hereinbefore  appointed  for  payment  of 

the  said  several  instalments  of  the  said  sum  of  £ ,  pay  to 

the  said  C.  D.  interest  for  the  said  sum  of  £ y  or  such  part 

(a)  By  the  Stomp  Act  (33  &  34  Yict.  o.  97^,  the  stomp  duties  charge- 
able on  bonds  for  payment  or  repayment  of  money  or  the  transfer  or 
retransfer  of  stock,  are  the  same  as  on  a  mortgage  for  the  same  purposes, 
(See  Stamps  on  Mortgages,  vol.  i.)  The  stomp  duties  chargeaole  where 
the  bond  is  to  secure  an  annuity,  except  upon  the  original  creation  thereof 
by  way  of  sale  are  stated  under  the  head  of  Stamps  on  Settlements,  supra  y 

E.  266.  A  bond  of  any  kind  not  specifically  charged  with  any  duty  is 
able  to  a  10«.  stamp,  unless  the  amount  limited  to  be  recoverable  does 
not  exceed  £300,  in  which  case  the  duty  will  be  the  same  ad  valorem  duty 
as  on  a  bond  for  the  amount  limited. 

(b)  By  the  Conveyancing  Act,  1881,  sect.  59,  it  is  provided  that  a  bond 
or  ooligation  under  seal,  although  not  expressed  to  oind  the  heirs,  shall 
operate  in  law  to  bind  the  heirs  and  real  estate  as  well  as  the  executors 
and  administrators  and  personal  estate  of  the  obligor. 

VOL.  II.  X  X 
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BONDS. 


FOB  vxYMEST  thercof  as  for  the  time  beinir  shall  remain  tmnai<L  after  the  rate 

OF  MOXET  BY  *  ' 

jsnAutxsm.  of  £ for  every  £100  by  the  year  (sach  interest  to  oommence 

and  be  computed  from  the  day  of  the  date  of  the  above-written 
bond  or  obligation) ,  Then  the  above-written  bond  or  obligation 
shall  be  void,  otherwise  the  same  shall  remain  in  full  force  and 
virtue. 


TO  SECUBE 
AJVjfUiTir. 


Condition  of 
Bond. 


No.  n. 

BOND /or  Securing  the  Payi^ent  of  an  Annuity  (a), 

{BOND  from  A,  B.  {obligor)  to  C.  D.  {obligee)  in  the  sum  of 

£ ,  suprdy  p.  673).    Whereas  the  above-boimden  A.  B. 

lately  agreed  with  the  said  C.  D.  for  the  sale  to  him  of  an 

annuity  of  £ ,  during  his  life,  for  the  simi  of  £ ,  such 

annuity  to  be  secured  by  the  bond  of  the  said  A.  B. :  And 
WHEREAS,  in  pursuance  of  the  said  agreement,  the  said  C.  D. 

has  paid  to  the  said  A.  B.  the  sum  of  £ y  and  the  said  A.  B. 

has  executed  the  above-written  bond. 

NOW  THE  CONDITION  of  the  above-written  bond  is  such 
that  if  the  said  A.  B.  shall  pay  to  the  said  C.  D.  during  his  life 

one  annuity  or  yearly  sum  of  £ by  equal  quarterly  portions, 

on  the day  of ,  the day  of y  the day 

of  ,  and  the  day  of ^  in  every  year,  the  first 

quarterly  portion  of  the  said  annuity  to  be  paid  on  the day 

of ,  then  the  above-written  bond  shall  be  void,  otherwise 

the  same  shall  remain  in  full  force  and  virtue. 


(a)  The  stamp  duty  on  this  bond  will  be  the  same  ad  valorem  duty  as  on 
a  conyoyance  in  consideration  of  the  purchase-money  to  be  paid  for  the 
annuity.    (See  33  &  34  Vict.  c.  97,  s.  75.) 
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No.  m. 

BOND  oftlw  Vendor  of  an  Advowson  far  the  paytnent  to  bttendorop 
the  2>^ii*chmer  of  an  Annual  Sum  eqiml  to  Interest  on    payiceot  op 
the  purchase-money  until  a  Vacancy.  '^^'^Smi^^ 

{BOND  from  A,  B.  {vendor)  to  0.  D.  in  the  penal  mm  ©/ £2,000.)  '— 

Whereas  the  said  A.  B.  lately  agreed  with  the  said  C.  D.  for  ^®^J®^*^" 
the  sale  to  him  of  the  advowson  of  the  rectory  or  parish  churoh  of  advowson 

of ,  and  of  an  annuity  of  £80  to  be  paid  to  tiie  said  C.  D.  Sl^m."^ 

untU  the  said  benefice  should  beoome  vacant,  and  to  be  secured 
by  the  bond  of  the  said  A.  B.,  at  the  price  of  £2,000 :  And  Payment  of 
WHEREAS  m  pursuance  of  the  said  agreement,  the  said  G.  D.  money  and 
has  paid  to  the  said  A.  B.  the  said  purchase-money  of  £2,000,  ^^°^«^»*- 
and  in  consideration  thereof  the  said  A.  B.  has  conveyed  the 
said  advowson  unto  and  to  the  use  of  the  said  C.  D.  in  fee 
sunple  by  an  indenture  bearing  even  date  with  the  above- 
written  bond,  and  has  also  executed  the  above- written  bond : 
NOW  THE  CONDITION  of  the  above-written  bond  is  such  Condition  of 
that  if  the  said  A.  B.  shall  pay  to  the  said  C.  D.  the  annual  sum 
of  £80,  until  the  said  benefice  shall  become  vacant  by  the  death, 
resignation,  or  deprivation  of  X.  Y.,  the  present  incumbent 
thereof,  or  if  the  said  X.  T.  shall  be  promoted  to  a  bishopric, 
and  the  crown  shall  thereupon  present  to  the  said  benefice,  then, 
until  the  death,  resignation,  or  deprivation  of  the  person  pre- 
sented by  the  crown  as  aforesaid,  the  said  annual  sum  to  be 

paid  by  equal  half-yearly  payments  on  the day  of and 

the day  of ,  the  first  of  such  payments  to  be  made  on 

the day  of next,  then  and  in  such  case  the  above- 
written  bond  shall  be  void,  otherwise  the  same  shall  remain  in 
full  force  and  virtue. 
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No.  IV. 

TO  PTJBCHASEB  BOND/(W'  quiet  Enjoyment  given  by  Vendor  to  Pur- 

doubtful  CHASER  taking  a  doubtful  Title. 

TITLE. 

{BOND  from  A,  B,  {vendor)  to  C,  D,  {purchaser)^  in  the  penal 

]^te  a)nvey-  ^^j^  ^  £ ^     Whereas  by  an  indenture,  bearing  even  date 

property  to      with  these  presents  and  made  between  the  above-bounden  A.  B. 
'  of  the  first  part,  the  said  0.  D.  of  the  second  part,  and  E.  F.  of 

the  third  part,  for  the  consideration  therein  mentioned,  All,  &o. 
{ parcels)  y  have  been  conveyed  and  assured  to  such  uses  as  the 
and  drcmn-      said   C.  D.    by    any   deed   or  deeds,    &c.  {dmcer  uses) :  And 
nectod  with      WHEREAS  the  hereditaments  assured  by  the  said  indenture  were 
obligor!  °        formerly  the  property  of  Q-.  H,,  and  were  conveyed  in  exchange 
by  him  to  "W".  M.,  late  of,  &o.,  deceased,  and  his  heirs,  by  an  in- 
denture dated,  &c.,  and  made,  &c.,  and  the  title  of  the  said  A.  B. 
to  the  said  hereditaments  is  derived  under  the  will  of  the  said 

W.  M.,  which  bears  date  the day  of ,  and  was  proved, 

&c.,  and  under  an  indenture  of  appointment,  dated  the day 

of ,  being  an  appointment  to  him  the  said  A.  B.,  under  a 

BSdT"^*'*^'  power  in  the  said  will  contained:  And  whereas, j)reviously  to 
the  execution  of  the  said  indenture  of  even  date  with  these 
presents  it  was  stipulated  and  agreed  that  in  addition  to  the 
ordinary  covenants  for  title  implied  by  law  the  said  A.  B.  should, 
for  the  satisfaction  and  indemnity  of  the  said  C.  D.,  execute  the 
above- written  bond  or  obligation,  subject  to  the  condition  herein- 
Condition  of  after  contained :  NOW  THE  CONDITION  of  the  above- 
written  bond  or  obligation  is  such,  that  if  the  said  C.  D.,  his 
appointees,  heirs,  or  assigns,  shall  from  time  to  time,  and  at  all 
times  hereafter,  hold,  possess,  and  enjoy,  the  hereditaments 
comprised  in  and  assured  by  the  said  indenture  of  even  date 
with  these  presents,  or  expressed  so  to  be,  and  every  part 
thereof,  and  receive  and  take  the  rents  and  profits  of  the  same, 
and  every  part  thereof,  for  his  and  their  own  use,  without  any 
lawful  let,  suit,  trouble,  eviction,  claim,  or  demand  whatsoever 
of,  from,  or  by  any  person  or  persons  whomsoever,  and  free  and 
clear  of  and  from  all  adverse  estates,  titles,  liens,  charges,  and 
incumbrances  whatsoever.  Then  the  above-written  bond  or  obli- 
gation shall  be  void,  otherwise  the  same  shall  remain  in  full 
force  and  virtue. 
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No.V. 

BOND  of  Indemnity  by  a  Vendor  to  a  Purchaser  on  of  dtoeicnitt 
account  of  the  IjOss  of  certain  Title  Deeds.  loss  op  titlb 

DEEDS. 


{BOND  from  A.  B,  {obligor)  to  C.  D,  {obligee)  y  in  the  penal  sum 

of£ ).    Recite  conveyance  to  C.  D,  {purchaser) :  And  whereas  Bedte  loss  of 

an  indenture  dated  the day  of  -^ ,  and  made  between,  &c. 

{parties)  y  whereby  the  hereditaments  comprised  in  the  said 
indenture  of  even  date  herewith  were  (as  is  represented  by  the 
said  A.  B.)  conveyed  to  the  said  A.  B.  in  fee  simple,  has  been 
diligently  sought  for  by  the  said  A.  B.,  but  cannot  be  found : 
And  whereas  previously  to  the  execution  of  the  said  indenture  and  affreement 
of  even  date  herewith,  it  was  agreed  that  for  the  satisfaction  and 
indemnity  of  the  said  C.  D.,  and  in  addition  to  the  ordinary 
covenants  for  title  implied  by  law,  the  said  A.  B.  should  execute 
the  above-written  bond  subject  to  the  condition  hereinafter  con- 
tained :  NOW  THE  CONDITION  of  the  above-written  bond  Condition  of 
or  obligation  is  such,  that  if  the  said  A.  B.  shall  at  all  times 
hereafter  keep  indemnified  the  said  C.  D.,  his  heirs  and  assigns, 
from  and  against  all  actions,  losses,  costs,  charges,  expenses, 
claims,  and  demands  whatsoever  in  respect  of  the  said  heredita- 
ments and  premises  comprised  in  the  said  recited  indenture  of 
even  date  herewith  to  which  he  or  they  would  not  have  been 

subject  or  liable  if  the  said  indenture  of  the day  of 

(^being  an  absolute  conveyance  of  the  said  hereditaments  to  the 
said  A.  B.  in  fee  simple)  had  been  duly  delivered  to  the 
said  C.  D.  upon  the  completion  of  the  purchase,  and  in  particular 
from  and  against  all  actions,  losses,  costs,  charges,  expenses, 
claims,  and  demands  whatsoever  to  which  he  or  they  is  or  are, 
or  shall  or  may  become  subject  or  liable  in  case  it  shall  appear 
that  the  said  indenture  is  not  in  effect  an  absolute  conveyance  of 
all  the  said  hereditaments  to  the  said  A.  B.  for  an  estate  in  fee 
simple  in  possession,  free  from  incumbrances,  or  that  the  same 
indenture  has  been  deposited  with  any  person  or  persons  by  way 
of  security,  or  has  been  otherwise  dealt  with  in  such  a  manner 
as  to  prejudice  or  affect  the  absolute  title  of  the  said  A.  B.  to 
the  said  hereditaments  or  any  part  thereof.  Then,  and  in  such 
case,  the  above-written  bond  shall  be  void,  otherwise  the  same 
shall  remain  in  f uU  force  and  virtue. 
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BY  SUBVIVIXO 

PABTNEB  FOB 

PAYIEENTOF 

DECEASED 

fabtneb's 

SHABE. 


Hecite  provi- 
eions  in  articles 
of  partnership 
for  making 
surviving 
partner  pur- 
chaser of 
deceased 
partner's 
share. 


Bond  to  be 
entered  into 
"by  surviving 
jMirtner  for 
payment  of 
estimated  sum 
by  instalments. 


No.  VI. 

BOND  by  Surviving  Partner  for  Payment  of  the 
Estimated  Value  of  Deceased  Partner's  Share  by 
Instalments  to  his  Executors,  and  for  Indemni- 
fying his  Estate  agaimt  the  Partnership  Liabi- 
lities. 

[BOND  from  A.  B.  (obligor)  to  C.  D.,  of  ^c,  and  E.  F,,  of,  8fc,, 

(obligees),  in  t/iepeml  sum  of  £ .)     Whereas  by  articles  of 

paxtnership  entered  into  on  the day  of ,  between  the 

above-bounden  A.  B.  of  the  one  part,  and  Q-.  H.  of  the  other 
part,  it  was,  amongst  other  things,  provided  that  the  said  A,  B. 
and  Gr.  H.  should  from  thenceforth  become  and  be  co-partners 

in  the  trade  or  business  of ,  under  the  firm  of ,  for  the 

term  of years  thence  next  ensuing,  and  also  that  in  case 

either  of  the  said  partners  should  die  before  the  expiration  of 
the  said  partnership,  then  the  surviying  partner  should  within 
three  months  next  after  the  decease  of  the  partner  so  dying, 
settle  with  the  executors  or  administrators  of  the  deceased 
partner  all  accounts  and  matters  relating  to  the  said  part- 
nership, and  that  such  surviving  partner  should  pay  unto  the 
executors  or  administrators  of  such  deceased  partner  such  a  sum 
as  by  the  books  of  the  said  partnership  should  appear  to  have 
been  contributed  by  such  deceased  partner  to  the  capital  stock 
of  the  partnership  at  his  decease,  and  that  such  surviving 
partner  should  be  considered  to  be  the  purchaser  of  such  share 
of  the  deceased  partner  in  the  said  capital  stock  at  such  sum  as 
aforesaid,  and  that  such  surviving  partner  should  purchase  the 
share  of  the  deceased  partner  in  the  residue  of  the  property, 
credits,  and  effects  of  the  said  partnership,  and  the  value  of  such 
residue  should  be  ascertained  by  two  persons,  one  to  be  chosen 
by  the  surviving  partner,  and  the  other  by  the  executors  or 
administrators  of  the  deceased  partner,  and  that  the  surviving 
partner  should  enter  into  a  bond  for  securing  to  the  executors 
or  administrators  of  the  deceased  partner  the  amount  of  such 
sum  and  valuation  by  three  equal  instalments  at  the  respective 
periods  of  six,  twelve,  and  eighteen  calendar  months  next  after 
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the  decease  of  the  partner  who  should  die  as  aforesaid,  with  by  suBvmNa 

,  _  .  PABTNEB  FOB 

interest  at  the  rate  of  £5  per  cent,  per  annum  from  the  time  of    payment  or 
such  decease,  and  also  a  bond  for  indemnifying  the  estate  of  the     pabtneb's 
deceased  partner  against  the  debts  and  liabiKties  of  the  said       °^^°^' 
partnership :  And  whereas  the  said  Q-.  H.  died  on  the ^^*^  o^^- 

*  *  ,  ceased  pamLer, 

day  of ,  having  first  duly  made  and  executed  his  last  will  appointing 

and  testament  in  writing,  dated,  &c.,  whereby  he  appointed  the 
said  C.  D.  and  E.  F.  executors  thereof,  who  shortly  afterwards 
duly  proved  the  said  will  in  the  principal  Registry  of  the  Court 
of  Probate :  And  whereas  by  the  books  of  the  said  partner-  Contribution 

.  ,    "^  *  of  deceased 

ship  it  appears  that  the  said  Q-.  H.  had  contributed  the  sum  partner  to 

of  £ sterling  to  the  capital  stock  of  the  partnership  at  his      ^ 

decease:  And  whereas,  pursuant  to  the  provision  in  this  behalf  Sum  at  which 

,■*■  ,    *  ms  share  is 

contained  in  the  said  articles  as  aforesaid,  the  value  of  the  share  estimated, 
of  the  deceased  partner  in  the  said  residue  of  the  said  property, 
credits,  and  effects  of  the  said  partnership  has  been  ascertained 

to  be  the  sum  of  £ ,  making  with  the  aforesaid  sum  of 

£ the  sum  of  £ :  And  whereas,  in  further  pursuance  Bond  executed 

of  the  said  provision,  the  said  A.  B.  hath  executed  the  above-  payment  of 
written  bond  or  obligation :  NOW  THE  CONDITION  of  the  *a^*^A 
above-written  bond  or  obligation  is  such  that  if  the  said  A.  B.  a^||^?*^e 
shall  pay  to  the  said  C.  D.  and  E.  F.,  as  part  of  the  estate  K*rJ?.?J^P 

of  the  said  Q-.  H.,  deceased,  the  sum  of  £ at  the  times  condition  oi 

and  by  the  instalments  following — i.  <?.,  the  sum  of  £ on  ^^^^' 

the day  of ,  the  sum  of  £ on  the  day  of 

,  and  the  sum  of  £ on  the day  of ,  and  also 

on  the  same  several  days  interest  for  the  said  sum  of  £ or 

such  part  thereof  as  for  the  time  being  shall  remain  unpaid,  at 
the  rate  of  £5  per  cent,  per  annum,  to  be  computed  from  the 
date  of  the  above-written  bond  or  obligation,  and  do  and  shall  at 
all  times  hereafter  save  harmless  and  keep  indemnified  the  said 
C.  D.  and  E.  F.  respectively,  and  all  the  estate  and  effects  of 
the  said  G-.  H.  deceased,  of  and  from  all  debts  and  liabilities 
whatsoever,  in  respect  of  the  said  partnership  business.  Then 
the  above-written  bond  or  obligation  shall  be  void,  otherwise 
the  same  shall  remain  in  full  force  and  virtue. 
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ADpointmeiit 
of  obligor  to 
office. 

Coodition  of 
Bond 


BOND  with  two  ScTCFTiEs  far  the  FAiTHruL  Perform- 
AscE  of  Duties  on  Afpolntmeht  to  a  Bbspoksiblb 

OFFICnB. 

KNOW  ALL  MEN  BY  THESE  PRESENTS  that  we, 
A.  B.y  of,  &c.  (principal  obUgor)^  C.  D.,  of,  &c.y  and  E.  F.,  of, 
&o.  (ffureties),  aze  held  and  firmlj  bound  to  G-.  H.,  o^  &o. 

(obligee)  in  the  snm  of  £ to  be  paid  to  the  said  G*.  H.,  for 

which  payment  to  be  well  and  truly  made  we  bind  ooxselyeB 
and  every  two  and  one  of  ns  jointly  and  severally  by  these 

presents.    Sealed  with  our  seal :  Dated  this day  of , 

18—. 
Whereas  the  said  A.  B.  hath  lately  been  appointed  to  and 

now  holds  the  office  of in  the  said  society :  NOW  THE 

CONDITION  of  the  above- written  bond  or  obligation  is  such 
that  if  the  said  A.  B.  shall  from  time  to  time  and  at  all  times 

hereafter,  so  long  as  he  shall  hold  the  said  office  of ,  duly 

and  regularly  account  for  and  pay  to  the  directors  for  the  time 
being  of  the  said  society,  or  to  any  person  or  persons  who  may 
be  appointed  for  this  purpose,  all  moneys  which  shall  come  to 

his  hands,  either  in  the  capacity  of of  the  said  society, 

or  by  any  other  means  on  account  of  the  said  society,  and  in 
every  other  respect  fully  and  faithfully  perform  and  discharge 
the  duties  and  obligations  which  from  time  to  time  shall  devolve 
on  him  in  such  capacity  as  aforesaid,  Then  the  above-written 
bond  or  obligation  shall  be  void,  otherwise  the  same  shall  remain 
in  full  force  and  virtue. 
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No.vm. 

BOND  o/"  Eesignation  of  an  Ecclesiastical  Benefice  (a).  bond  of 


{BOND  by  A.  B.  to  C.  D.  in  the  penal  sum  of  £ ) :  Whereas  Redtai  of 

the  above-named  0.  D.  is  the  patron  of  the  rectory  of  the  parish  ^^S^*  ^ 

church  of ,  in  the  county  of  ,  and  diocese  of ,  ^^^o^^f 

which  rectory  is  now  vacant  by  the  death  of  X.  T.,  the  late  ^  executing 
rector  thereof ;  and  the  said  C.  D.  is  about  to  present  the  above- 
bounden  A.  B.  to  the  said  rectory  :  And  whereas  the  said  A.  B. 
has  agreed  to  resign  the  said  rectory  in  favour  of  E.  D.,  a  son  of 

(a)  The  9  Geo.  4,  c.  94,  sect.  1,  proyides  that  every  engagement  made  9  Geo.  4,  c.  94. 
after  the  passing  of  the  Act  for  the  resignation  of  any  spiritual  office,  being 
a  benefice  with  cure  of  souls,  dignity,  prebend,  or  uving  ecclesiastical,  to 
the  intent  or  purpose  to  be  manuested  by  the  terms  of  such  engagement, 
that  any  one  person  whosoever,  to  be  specially  named  and  described 
therein,  or  one  of  two  persons  to  be  specially  named  and  described  therein, 
being  such  persons  as  are  thereinafter  mentioned,  shall  be  presented  to 
such  spiritual  office,  or  that  the  same  shall  be  given  or  bestowed  to  or 
upon  mm,  shall  be  valid,  and  the  performance  of  the  same  may  also  be 
enforced  in  equity ;  provided  that  such  engagement  shall  be  so  entered 
into  before  the  presentation,  nomination,  coUation,  or  appointment  of  the 
party  so  entering  into  the  same  as  aforesaid. 

Sect.  2  provides  that  where  two  persons  shall  be  so  specially  named  and 
described  in  such  engagement,  each  of  them  shall  be,  either  by  blood  or 
marriage,  an  uncle,  son,  grandson,  brother,  nephew,  or  grand-nephew  of 
the  patron  or  of  one  of  the  patrons  of  such  spiritual  office,  not  being 
merely  a  trustee  or  trustees  of  the  patronage  of  the  same,  or  of  l^e 
person  or  one  of  the  persons  for  whom  the  patron  or  patrons  shall  be  a 
trustee  or  trustees,  or  of  the  person  or  one  of  the  persons  by  whose 
direction  such  presentation,  collation,  gift,  or  bestowing  shall  be  intended 
to  be  made,  or  of  any  married  woman  whose  husband  in  her  right  shall  be 
the  patron  or  one  of  the  patrons  of  such  spiritual  office,  or  of  any  other 
person  in  whose  right  such  presentation,  collation,  gift,  or  bestowing 
shall  be  intended  to  be  made. 

Sect.  4  provides  that  one  part  of  the  deed,  instrument,  or  writing  by 
which  such  engagement  shall  be  made,  given,  or  entered  into,  shall, 
within  two  calendar  months  next  after  the  date  thereof,  be  deposited  in 
the  office  of  the  registrar  of  the  diocese  wherein  the  benefice  shall  be 
locally  situate. 

Sect.  5  provides  that  every  resignation  to  be  made  in  pursuance  of  any 
such  engagement  as  aforesaid  shall  refer  to  the  engagement  in  pursuance 
of  which  it  is  made,  and  state  the  name  of  the  person  for  whose  benefit  it 
is  made,  and  that  it  shall  not  be  lawful  for  the  ordinary  to  refuse  such 
resignation  unless  upon  good  and  sufficient  cause  to  be  shown  for  that  pur- 
pose, and  the  person  for  whose  benefit  it  is  made  must  be  presented  within 
six  calendar  months  next  after  notice  of  such  resignation  shall  have  been 
given  to  the  patron. 

Sect.  6  provides  that  the  Act  shall  not  apply  to  presentations  by  the 
Crown,  or  Dy  any  ecclesiastical  or  other  public  body. 
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BOND  OF      the  said  0.  D.,  and  now  a  student  of GoUeee,  in  the  TJni- 

-'  versity  of ,  in  ease  he  shall  take  holy  orders,  and  the  said 

C.  D.,  or  other  the  patron  or  patrons  for  the  time  being  of  the 
Condition  of  said  reotory  shall  desire  to  present  him  thereto :  NOW  THE 
CONDITION  of  the  above-written  bond  is  such  that  in  case  the 
said  E.  D.  shall  at  any  time  during  the  life  of  the  said  A.  B. 
be  admitted  into  the  full  orders  of  a  priest  of  the  Church  of 
England,  and  the  said  A.  B.  shall  within  six  calendar  months 
after  being  requested  so  to  do  in  writing  by  the  said  C.  D.  or 
other  the  patron  or  patrons  for  the  time  being  of  the  said 
reotory,  well  and  eflfectually  resign  the  said  reotory  to  the  bishop 
of  the  said  diocese,  and  cause  such  resignation  to  be  accepted, 
so  that  the  said  C.  D.  or  other  patron  or  patrons  for  the  time 
being  of  the  said  rectory,  may  present  thereto  the  said  E.  D.,  or 
in  case  the  said  E.  D.  shall  not  be  admitted  into  priest's  orders 
as  aforesaid  during  the  life  of  the  said  A.  B.,  or  the  said  A.  B. 
shall  not  be  requested  to  resign  the  said  rectory  in  manner 
aforesaid.  Then  and  in  any  of  the  said  cases  the  above-written 
bond  shall  be  void,  otherwise  the  same  shall  remain  in  full  force 
and  virtue. 
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llELEiSES. 


No.  I. 


EELEASE  by  Residuary  Legatees  to  the  Trustees  and  eelease  by 
Executors  of  a  Will  on  the  distribution  of  the  Eesi-  ^i^^Sf 
DUARY  Estate  of  the  Testator  {a).  ' 

THIS  INDENTUEE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &o.,  and  C.  D.,  of,  &o.  {releasors)^  of  the  one  part,  and 

E.  F.,  of,  Ac,  and  G.  H.,  of,  &e.  {releasees)^  of  the  other  part: 

{Recite  tcill  whereby  the  testator  devised  and  bequeathed  to  E,  F,  Eedte  will. 

and  G.  H.  all  his  real  and  personal  estate,  upon  trust  to  sell  and 

convert  the  same  into  maney,  and  to  stand  possessed  of  the  same, 

after  the  payment  of  his  debts  a  fid  legacies,  in  trust  for  the  testator*  s 

wife  f Of*  lifSf  and  after  his  decease,  in  trust  for  his  children  in  eqiial 

(a)  Executors  and  trustees  are  entitled  to  have  their  accounts  examined  In  what  cases 
and  settled  before  they  hand  over  the  balance  to  the  cestuis  que  trust,  and  £^^f^*°™if"  ^ 
it  is  usual  and  proper  in  such  case  for  the  cestuis  que  trust  to  execute  a  wf^r^^^ 
formal  deed  of  release.    But  if  a  trust  is  declared  of  a  specified  fund  in 
favour  of  a  specified  person,  so  that  there  are  in  fact  no  accounts  to  be 
settled,  and  the  trustee  merely  hands  over  the  fund  in  its  original  state,  in 
strict  accordance  with  the  declared  trust,  he  is  not  entitled  to  require  a 
release  under  seal :  Chadwick  v.  Heatley,  2  Coll.  137 ;  King  v.  Mullins, 

1  Drew.  308. 

Eeleases  should  be  drawn  so  as  to  show  on  the  face  of  the  deed  that  the  How  releases 
releasors  are  fully  aware  of  all  the  circumstances  connected  with  the  sub-  ought  to  be 
ject  of  release,  of  their  own  rights  and  position,  and  of  the  position  of  the  drawn, 
intended  releasees  as  to  breach  of  trust,  liability,  &c.,  and  they  should  also 
explicitly  state  the  claims  to  be  released.    Eeleases  will  be  generally 
govemea  by  the  recitals,  so  that  where  the  words  of  the  release  are 
eeneral,  but  the  recitals  refer  only  to  a  particular  matter,  the  release  will 
be  construed  to  relate  in  fact  to  the  matter  recited :  Bamsden  v.  Hylton, 

2  Ves.  Sen.  304 ;  Pritt  v.  Clay,  6  Beay.  503. 

Where  there  are  other  persons  than  the  releasors  who  can  be  interested 
in  or  may  have  claims  on  the  matter  or  property  to  which  the  release 
relates,  t^e  releasing  parties  generally  execute  a  coyenant  of  indemnity  as 
well  as  a  release,  but  not  otherwise. 

Precedents  of  releases  connected  with  sales  of  land  will  be  found  in 
Vol.  I.  under  head  of  **  Purchase  Deeds." 
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RELEASES. 


KKTiKABB  BT 
BE8IDUABT 
LEGATEES. 

Seisin  by 
testator  of 
freehold 
messuage. 

Sale  of  free- 
holds, balance 
after  paying 
testamenta^ 
expenses  and 
debts. 


Inyestment  of 
balance. 


I>eath  of  wife 
and  adminis- 
tration of  her 
effects. 


Application  of 
income. 


Sale  of  the 
investment. 


Payment  of 
proceeds  to 
residuary 
legatees,  who 
aresatimed 
with  account 
rendered. 


aharesj  and  appointed  E.  R  and  O.  H.  executors  of  his  wiU — 
d^ath  of  testator  J  leaping  the  said  A.  B.  and  C.  D.  his  only  surviving 
children;  and  probate  of  his  wilt)  :  And  whereas  the  said  testa- 
tor at  the  time  of  his  deoease  was  seised  in  fee  simple  of  a  certain 
freehold  messuage  or  tenement,  being  No.,  &o.,  and  situate,  &c. : 
And  whereas,  pursuant  to  the  trust  for  that  purpose  contained 
in  the  said  will,  the  said  E.  F.  and  G.  H.  sold  the  said  freehold 

hereditaments  for  the  sum  of  £ :  And  whereas  the  said 

E.  F.  and  Gt,  H.  shortly  after  the  death  of  the  said  testator, 
possessed  themselves  of  his  personal  estate,  and  converted  into 
money  such  part  thereof  as  did  not  consist  of  money,  and  with 
and  out  of  the  moneys  produced  by  the  sale  of  the  said  heredita- 
ments, and  the  calling  in  and  conversion  of  the  said  personal 
estate,  and  with  and  out  of  such  part  of  the  scdd  personal  estate 
as  originally  consisted  of  money,  paid  the  funeral  and  testamen- 
tary expenses  and  debts  of  the  scdd  testator,  and  the  legacies 
bequeathed  by  the  said  will,  and  the  legacy  duty  thereon  respec- 
tively, and  there  remained  in  the  hands  of  the  said  E.  F.  and 

Q-.  H.,  after  such  payments,  the  balance,  or  sum  of  £ :  And 

whereas  the  said  E.  F.  and  G-.  H.,  pursuant  to  the  trust  in 
that  behalf  contained  in  the  said  will,  invested  the  said  sum  of 

£ in,  &c.  {state  investment) :  And  whereas  the  said 

{testator'* s  icife)  died  on  the day  of ,  and  administration 

of  her  estate  and  effects  was  on  the day  of granted  to 

the  said  A.  B.  and  C.  D.  by  or  out  of  the  principal  Probate 
Eegistry  of  the  High  Court  of  Justice:    And  whereas  the 

income  of  the  said  {investments)  was  duly  paid  to  the  said 

{testator'* s  wife)  during  her  life,  and  since  her  death  has  been 
divided  between  the  said  A.  B.  and  0.  D.  as  they  hereby  ac- 
knowledge: And  whereas  the  said  E.  F.  and  G.  H.,  at  the 
request  of  the  said  A.  B.  and  C.  D.,  lately  sold  the  scud  {invest- 
ment) ^  and  the  said  sale  produced  the  sum  of  £ sterling, 

after  deducting  brokerage :    And  whereas  the  said  sum  of 

£ has   been  reduced  by  the  payment  thereout  of    the 

legacy  duty,  and  of  the  costs  and  expenses  of  the  said  trus- 
tees incurred    in  relation  to  the  said  trusts  to  the  sum  of 

£ :  And  whereas  the  said  E.  F.  and  G.  H.  have,  before 

the  execution  of  these  presents,  paid  the  said  sum  of  £ to 

the  said  A.  B.  and  C.  D.  in  equal  shares,  as  they  do  hereby 
acknowledge :  And  whereas,  previously  to  the  last-mentioned 
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payment,  the  said  E.  F.  and  G.  H.  rendered  to  the  said  A.  B.    hblkase  by 
and  C.  D.  an  aooount  of  the  real  and  personal  estate  of  the  said     legatees. 
testator,  and  of  the  disposition  and  application  of  the  same  and 
the  proceeds  thereof,  and  of  the  income  thereof  respectively,  and 
the  said  A.  B.  and  C.  D.  examined  the  said  account  and  are 
satisfied  therewith,  as  they  do  hereby  acknowledge  and  declare  : 
And  they  have  therefore  agreed  to  execute  such  release  as  is  Aflrreement  for 
hereinafter  contained :   NOW  THIS  INDENTUEE  WIT-  f^'  ^ 
NESSETH,  that  in  consideration  of  the  premises,  the  said  A.  B.  duidren  to 
and  C.  D.  hereby  release  the  said  E.  F.  and  G.  H.,  and  each  of  executors, 
them,  from  all  actions,  claims,  and  demands  whatsoever,  for  or 
in  respect  or  on  account  of  the  real  and  personal  estate  of  the 
said  testator,  and  the  rents,  profits,  and  income  thereof  respec- 
tively, or  any  part  or  parts  thereof  respectively,  or  any  act,  deed, 
matter,  or  thing  whatsoever  done  or  omitted  to  be  done  by  the 
said  E.  F.  and  G.  H,,  or  either  of  them,  in  or  about  the  execu- 
tion of  the  said  will  or  the  trusts  thereof,  or  in  anywise  relating 
to  the  premises :  [And  the  said  A.  B.  and  0.  D.  hereby  jointly  Covenant  to 
and  severally  covenant  (a)  with  the  said  E.  F.  and  G.  H.  to  keep  ^^Sout- 
them  indemnified  against  all  claims  and  demands  which  may  be  ^di»«deW», 
made  against  them  or  either  of  them  or  the  estate  of  the  said 
testator  by  any  unsatisfied  creditor  or  creditors  of  the  said 
testator]. 

In  V71TNESS,  &c. 

(a)  The  covenant  for  indemnihr  as  above  should  be  ^ven,  if   the  When  eze- 

executoTS  have  at  the  request  of  the  residuary  legatees  omitted  to  insert  cutors  are 

the  usual  statutory  notice  for  creditors,  but  not  otherwise.  entitled  to  a 

covenant  for 

indemnity. 
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No.  n. 


BELEASETO 

TBUSTEES 

WHERE  8HAJUS 

IS  RETAINED. 


Conversion  of 
estate. 


EELEASE  by  Eesiduary  Legatees  to  the  Trustees 
and  Executors  of  a  Will  on  the  distribution  of 
the  Eesiduart  •  Estate,  where  the  Share  of  a 
Daughter  is  settled  by  the  TFilfy  and  is  Eetained  by 
the  Trustees  accordingly. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  Bett\'een 

A.  B.,  of,  &c.  (one  releasor)^  of  the  first  part,  0.  B.,  of,  &o. 
{another  releasor)^  of  the  second  part,  D.  B.,  of,  &o.  (another* 
releasor)^  of  the  third  part,  and  E.  F.,  of,  &o.,  and  Q-.  H.,  of,  &c. 
{tinistees),  of  the  fourth  part  {Recite  will  of  testator ^  giving  resi' 
duary  estate  to  trustees^  in  trust  to  sell  and  convert  and  hold  prO' 
ceeds  in  trust  for  tcife  for  life,  a  fid  then  for  the  children  equally  y 
the  share  of  daughters  to  be  settled — death  of  testator ,  leaving  ttco 
sons  and  a  daughter.  A,  B.,  C,  -B.,  and  D.  £,,  and  probate  of  his 
icilt) :  And  whereas  after  the  death  of  the  testator  the  said 
trustees  possessed  themselves  of  his  personal  estate,  and  after 
paying  thereout  his  funeral  and  testamentary  expenses   and 

debts,  invested  the  residue,  amounting  to  £ ,  on  mortgage 

security  {Death  of  Wife)  :  And  whereas  the  said  E.  F.  and 

Q-.  H.  have  since  the  death  of  the  said {^ifo)^  called  in  the 

said  sum  of  £ ,  and  applied  the  sum  of  £ ,  part  thereof, 

in  payment  of  the  legacy  duty,  and  of  the  expenses  incidental  to 

the  distribution  of  the  trust  money,  leaving  the  sum  of  £ 

in  their  hands:  And  whereas  the  said  E.  F.  and  G-.  H.  have, 

before  the  execution  of  these  presents,  paid  the  sum  of  £ 

(being  one  third  part  of  the  said  sum  of  £ )  to  the  said 

A.  B.,  and  the  like  sum  of  £ (being  one  other  third  part 

thereof)  to  the  said  C.  B.  (as  the  said  A.  B.  and  C.  B.  do  hereby 

respectively  acknowledge),  and  have  retained  the  sum  of  £ 

(being  the  remaining  one  third  part  thereof)  as  and  for  the 
share  of  the  said  D.  B.,  by  the  scdd  will  directed  to  be  held  in 
trust  for  her  and  her  issue  as  aforesaid:  And  whereas  pre- 
viously to  the  said  payment,  the  said  E.  F.  and  G-.  H.  rendered 
to  the  said  A.  B.,  0.  B.,  and  D.  B.,  an  account  of  the  estate  of 


Payment  of 
succession  duty 
and  expenses. 


Payment  of 
two -thirds  to 
sons^  and 
retamer  by 
trustees  of 
one-third  for 
daughter  and 
her  Issue. 


That  account 
has  been 
rendered  and 
approved. 
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the  said  testator,  and  of  the  applioation  thereof,  and  the  said    bblbase  to 

^^  *  *  TST7STEBB 

A.  B.y  C.  B.,  and  D.  B.  examined  the  said.aocount,  and  are  whbbebhabe 
satisfied  therewith :  NOW  THIS  INDENTURE  WITNES-    ^^^°^' 
BETH,  that  in  consideration  of  the  premises,  the  said  A.  B.,  ^j^*^» 
0.  B.,  and  D.  B.,  hereby  release,  &o.  (as  in  Precedent   No,  J.,  Release, 
p.  685,  to  the  end) :  Provided  always,  that  these  presents  shall  Release  not  to 

tr  y  /  f  r  extend  to  ahaie 

not  extend  to  release  the  said  E.  F.  and  G-.  H.,  or  either  of  them,  of  daughter 

from  the  said  sum  of  £ retained  by  them  as  and  for  the  trustees. 

share  of  the  said  D.  B.  as  aforesaid,  or  the  future  execution  of 
the  trusts  declared  concerning  the  same  by  the  said  will. 
In  witness,  &o. 


No.  III. 

BELEASE  bi/  tlw  next  of  kin  to  an  Administrator  on  b^  »ext  op 

y,           T  KINTOADin- 

the  Distribution  of  the  Estate  of  an  Intestate.  nistbatob. 


THIS  INDENTURE,  made  the  day  of  ,  18—,  Partiee. 

Between  A.  B.,  of,  &o.,  C.  B.,  of,  &o.,  and  D.  B.,  of,  &c.,  {chil- 
dren of  intestate)  J  of  the  one  part,  and  E.  B.,  of,  &o.  {icidow  and 
administratrix  of  intestate)^  of  the  other  part :  Whereas  X.  B.,  Becitaiof 

late  of,  &o.,  died  intestate  on  the  day  of ,  18 — ,  tate  leaving  a' 

leaving  the  said  E.  B.,  his  widow,  and  the  said  A.  B.,  0.  B.,  and  JhadL 
D.  B.,  his  only  children  :  And  whereas  letters  of  admimstra-  Adminstration 
tion  of  the  estate  and  effects  of  the  said  X.  B.,  deceased,  widow. 

were  on  the day  of granted  to  the  said  E.  B.,  his 

widow,  by  or  out  of  the  principal  probate  registry  of  the  High 

Court  of  Justice :  And  whereas  the  debts  and  funeral  and  ?W^®°*.?.1  . 

debts  and  that 

testamentary  expenses  of  the  said  X.  B.,  deceased,  have  been  residuary 
paid  and  satisfied  by  the  said  E.  B.,  and  his  residuary  estate  forth  in  first 
(after  making  such  payments)  consisted  of  the  particulars  set 
forth  in  the  first  schedule  hereunder  written :  And  whereas  it  AgroBmait  for 
was  lately  agreed  between  the  parties  hereto  that  the  said  resi-  as  shown  ill' 
duary  estate  should  be  allotted  and  divided  to  and  among  them  Schedule. 


} 
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BT  NEXT  OF    m  1110111161  foUowliig  (that  is  to  say),  Ist,  that  Lot  1,  oonsLstmg 
NiBTBATOB.    of  tho  partioulaTS  set  forth  in  the  first  part  of  the  second 
schedule  hereunder  written,  and  being  of  the  estimated  value  of 
one  equal  third  part  of  the  whole,  should  be  retained  by  the  said 
E.  B.  as  her  share;  2ndly,  that  Lot  2,  consisting  of  the  par- 
ticulars set  forth  in  the  second  part  of  the  same  schedule,  and 
being  of  the  estimated  value  of  two  equal  ninth  parts  of  the  whole, 
should  be  taken  by  the  said  A.  B.  as  her  share ;  Srdly,  that 
Jjot  3,  consisting  of  the  particulars  set  forth  in  the  third  part  of 
the  same  schedule,  and  being  also  of  the  estimated  value  of  two 
equal  ninth  parts  of  the  whole,  should  be  taken  by  the  said  C.  B. 
as  his  share;  and,  4thly,  that  Lot  4,  consisting  of  the  particulars 
set  forth  in  the  fourth  part  of  the  same  schedule,  and  being  also 
of  the  estimated  value  of  two  equal  ninth  parts  of  the  whole, 
That  widow     should  be  taken  by  the  said  D.  B.  as  his  share :  And  whereas 
her  share,  and  in  pursuance  of  the  Said  agreement  Lot  I  has  been  retained  by 
beenmadeo^r  the  Said  E.  B.,  and  Lots  2,  3,  and  4,  have  been  made  over  to 
to  children.       ^]^q  g^^  ^  g^  Q  g^  ^^  J)   ^^  respectively,  in  the  manner 

mentioned  in  the  said  second  schedule,  as  they  do  hereby  re- 
That  children  spectively  acknowledge  :  And  whereas  the  said  A.  B.,  0.  B., 
acoountr"""     ^nd  D.  B.,  have  examined  the  accounts  of  the  said  E.  B.  as  such 

administratrix  as  aforesaid,  and  are  satisfied  therewith,  and  in 
WitnessiDg  testimony  thereof  have  agreed  to  give  to  her  this  release  :  NOW 
^^-  THIS  INDENTUEE  WITNESSETH,  that  in  consideration  of 

Children  the  premises  the  said  A.  B.,  C.  B.,  and  D.  B.,  hereby  release 

fe»^51ir^Smi  t^®  ^^  ^-  ■^-  ^^  ^  actions,  claims,  and  demands  whatsoever 
m^reiation  to    {^  relation  to  the  estate  and  eflfeots  of  the  said  X.  B.,  deceased. 

estate* 

In  witness,  &c. 


The  First  Schedule  above  referred  to. 

Particulars  of  the  Residuary  Estate, 

1.  A  leasehold  house,  being  No.  2, Street,  in  the  County 

of  Middlesex,  held  for  the  unexpired  residue  of  a  term  of 

60  years  computed  from  the day  of ,  at  the  yearly 

rent  of  £ . 

2.  The  household  furniture  and  efiPects  in  the  said  house. 

3.  A  sum  of  £ ,  debenture  stock  of  the Bailway  Com- 

pany. 


RELEASES.  689 


4.  A  sum  of  £         invested  on  mortgage  of  freehold  heredita-     by  next  op 

ments  at . 

5.  A  sum  of  £ cash. 


KIN  TO  ADia- 
NISTBATOB.  • 


The  Sboond  Schedule  above  referred  to. 
{Shelving  the  distribution  of  the  above.) 

Part  1.     (-B.  JB.'s  share.) 

The  said  leasehold  house  and  the  household  furniture  and 
effects  in  and  about  the  same. 
The  sum  of  £ cash. 

Part  2.     {A.  B.h  share.) 

The  sum  of  £  (part  of  the  above-mentioned  sum  of 

£ ),  debenture  stock  of  the  Railway  Company.     This 

has  been  transferred  to  the  said  A.  B.  by  a  deed  bearing  even 
date  with  these  presents. 

The  sum  of  £ cash.     This  has  been  paid  to  the  said 

A,  B.  by  the  said  E.  B. 

Part  3.     {C.  B:s  share.) 

The  above-mentioned  sum  of  £ secured  by  mortgage. 

This  mortgage  has  been  transferred  to  the  said  0.  B.  by  a  deed 
bearing  even  date  herewith  {a). 

Part  4.     (D.  Bh  share.) 

The  sum  of  £ (residue  of  the  above-mentioned  sum  of 

£ ),  debenture  stock  of  the Eailway  Company.     This 

bas  been  transferred  to  the  said  D.  B,  by  a  deed  bearing  even 
date  herewith. 

The  sum  of  £ cash.     This  has  been  paid  to  the  said 

D,  B.  by  the  said  B.  B. 

(a)  This  transfer  will  be  in  the  usual  form;  the  introductory  recital 

Softer  reciting  the  death  of  the  intestate  and  the  administration  taken  out 
>y  E.  B.)  wifl  be  as  follows :  **  And  whereas  upon  the  distribution  of 
tiie  residuary  estate  of  the  said  X.  B.,  deceased,  it  was  arranged  that  the 

said  C.  B.  ^ould  take  the  said  principal  sum  of  £ secured  by  the  said 

indenture  of  mortgage  as  part  of  his  share  thereof." 

VOL.  II,  Y  Y 
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EELEASES. 


No.  rv. 


BT  NEXT  OF 

KIN  OF 
LEASEHOLDS. 


Partaes. 

Becitalof 
lease,  and 
death  of  lessee 
intestate,  and 
grant  of  admi- 
nistration, 

that  debts  have 
been  paid. 


Agreement 
that  widow 
should  take 
leasehold 
house  as  part 
of  her  distri- 
butLYe  share. 


Children 
release  to 
widow  lease- 
hold houscu 


RELEASE  6//  the  next  of  kin  of  an  Intestate  to  the 
Administratrix  of  a  Leasehold  house  allotted  to  her 
on  the  Distribution  of  the  estate  (to  accompany  the  last 
Precedent). 

THIS  INDENTUEE,  made,  &o.  {parties  the  same  as  last  Pre- 
cedent) :  Whereas  by  an  indenture  of  lease,  &c.  {recite  lease  fo 
X  B,  t/ie  intestate)  :  And  whereas  the  said  X.  B.,  &o.  {recite 
death  of  intestate  leaving  widow  and  children — and  administration 
granted  to  tcidoiCy  as  in  last  Precedent)  :  And  whereas  all  the 
debts  and  funeral  and  testamentary  expenses  of  the  said  X.  B., 
deceased,  have  been  paid  and  satisfied  as  the  said  E.  B.  doth 
hereby  declare :  And  whereas  it  is  part  of  the  arrangement 
for  the  distribution  of  the  residuary  estate  of  the  said  X.  B.  that 
the  said  G.  B.  shall  take  the  said  leasehold  messuage  and  pre- 
mises as  part  of  her  share  thereof  :  NOW  THIS  INDEN- 
TUEE  WITNESSETH  that  in  pursuance  of  the  said  arrange- 
ment  the  said  A.  B.,  C.  B.,  and  D.  B.,  hereby  release  unto  the 
said  E.  B.,  The  messuage  or  tenement  and  premises  comprised 
in  and  demised  by  the  said  indenture  of  lease,  To  the  end  and 
intent  that  the  same  shall  belong  to  the  said  G.  B.  beneficially 
for  and  during  the  residue  of  the  term  granted  therein  by  the 
said  indenture,  subject  to  the  rent  thereby  reserved  and  to  the 
lessee's  covenants  therein,  but  freed  and  discharged  from  all 
claims  and  demands  whatiBoever  of  them  the  said  releasing 
persons  respectively  in  and  to  the  same  by  virtue  of  the  statutes 
for  the  distribution  of  the  effects  of  intestates  or  otherwise. 
In  witness,  &c. 
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No.  V. 
RELEASE  by  Residuary  Legatees  to  Executors,  where  ^^^  besiduabt 

LEGATEES. 

^A^  residue  is  not  given  in  trust  {a  very  short  fomi).  {Short  Form.) 

KNOW  ALL  MEN  BY  THESE  PRESENTS  that  we  A.  B.,  Admission  by 

,  ,  residuary 

of,  &0.,  and  C.  D.,  of,  &c.,  being  the  residuary  legatees  under  legatees  that 

the  will  of  X.  T.,  late  of,  &o.,  who  died  on  the day  of ,  examin^ 

18 — ,  have  examined  the  account  of  the  estate  and  effects  of  the  Ji^ceived  ^^ 
said  testator  and  of  the  administration  thereof  produced  to  us  J^iianco  duo  to 

*  them. 

by  E.  F.,  of,  &o.,  and  Q-.  H.,  of,  &c,,  the  executors  of  the  said 
will  [and  a  copy  of  which  account  is  annexed  hereto  by  way  of 
schedule  (a)'],  and  have  found  the  same  to  be  correct,  and  we  admit 

that  the  sum  of  £ •,  being  the  balance  appearing  by  the  said 

account  to  be  due  to  us  as  residuary  legatees,  has  been  duly  paid 
to  us  [or  we  admit  that  the  money,  stocks,  fimds,  and  securities 
appearing  by  the  said  account  to  represent  the  residuary  estate 
of  the  said  testator  have  been  duly  distributed  and  divided 
among  us  as  stated  in  the  said  account] :  And  we  release  the  Release, 
said  E.  F.  and  G.  U.  from  all  actions,  claims,  and  demands 
whatsoever  in  relation  to  the  estate  and  effects  of  the  said 
testator. 

In  witness,  &c. 

The  Schedule  above  referred  to. 


No.  VI. 

r 

RELEASE  by  Next  of  Kin  to  Administrator  {a  very    by  next  or 

short  fO)in) .  (^Short  Form:) 

KNOW  ALL  MEN  BY  THESE  PRESENTS  that  we,  A.  B.,  Admission  by 
of,  &c.,  and  C.  D.,  of,  &c.,  being  the  next  of  kin  of  X.  Y.,  late  that  they  havo 

examined 

(a)  If  a  copy  of  the  account  is  not  inserted  in  the  schedule  this  will  be  received 
omitted.  Imlance  due  to 

T  Y  2  them. 
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BT  insxT  OP    of,  &0.,  who  died  on  the day  of ,  18 — ,  intestate,  have 


{Short  Form.)  examined  the  acoount  of  the  estate  and  effects  of  the  said 
testator  and  of  the  administration  thereof  produced  to  us  hy 
E.  F.,  the  administrator  of  the  estate  and  effects  of  the  said 
X.  T.  [and  a  copy  of  which  account  is  annexed  hereto  by  way 
of  schedule],  and  have  found  the  same  to  be  correct,  and  we 

admit  that  the  sum  of  £ ,  being  the  balance  appearing 

by  the  said  account  to  be  due  to  us  as  next  of  kin  has  been 
duly  paid  to  us  [or  we  admit  that  the  money,  stocks,  funds 
and  securities,  appearing  by  the  said  account  to  represent  the 
residuary  estate  of  the  said  X.  Y.,  have  been  duly  distributed 
and  divided  among  us  as  stated  in  the  said  account] :  And  we 

Boiease.  release  the  said  E.  F.  from  all  actions,  claims,  and  demands 

whatsoever  in  relation  to  the  estate  and  effects  of  the  said  X.  Y, 
In  witness,  &c. 


The  Schedule  above  referred  to. 


No.vn. 


BBLEA8BT0 
TBU8TEES  OF 
8ETTLEICENT. 


BELEASE  bj/  the  Cestuis  que  Trust  and  those  claiming 
under  them  to  t/ie  Trustees  of  a  Settlement  on  the 
Distribution  of  the  Trust  Funds. 


Parties.  THIS  INDENTUEE,  made  the 


day  of 


18-, 


Recital  of 
marriage 
settlement  of 
parents. 


between  a.  B.,  of,  &c.  {one  releasor) ^  of  the  first  part,  C.  B.,  of, 
&c,  {another  releasor),  of  the  second  part,  Q-.  H.,  of,  &c.,  and  I.  K., 
of,  &c.  {other  releasors),  of  the  third  part,  D.  E.,  of,  &c.,  and 
F.,  his  wife  {other  releasors),  of  the  fourth  part,  and  L.  M., 
of,  Ac,  and  N.  0.,  of,  &c.  {trustees),  of  the  fifth  part.  Whereas, 
by  an  indenture  dated,  &c.,  and  made  between  X.  B.,  of 
the  first  part,  Y.  Z.,  of  the  second  part,  and   {trustees)^  of 
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the  third  part  (being  the  settlement  made  on  the  marriage  of    beleabe  to 

the  said  X.  B.  and  Y.  Z.),  it  was  declared  that  the  said  (trustees)  ^   sbttlembot. 

their  executors,  administrators,  and  assigns,  should  stand  pos- 

sessed  of,  &o.  {trust  funds) :  Upon  trust,  &o.   {ustcal  trusts  for 

children  as  parents  or  survivor  should  appoint^  and  in  default 

of  appointment  equally^  SfCy  hotchpot  clause) :   And   whereas  That  there 

there  have  been  issue  of  the  said  marriage  two  sons  and  one  three  children 

daughter,  namely,  the  said  A.  B.,  C.  B.,  and  F.  E.,  who  have  aU  ^'  "^^^^^age. 

attained  the  age  of  twenty-one  years,  and  two  other  children 

who  died  under  that  age  and  unmarried :  And  whereas  the  said  Marriage  of 

F.  E.,  then  F.  B.,  intermarried  with  the  said  D.  E.  in  the  month  appointment 


appoin' 
to  ner, 


of ,  18 — .    And  in  contemplation  of  the  said  marriage  by  a  J^tSanent  of 

deed  poll  under  the  hands  and  seals  of  the  said  X.  B.,  and  Y.,  *^«  s^afe  «> 

1.7-  .  .  .  appointed. 

Ms  wife,  dated,  &o.,  the  said  X.  B.  and  Y.,  his  wife,  in  exercise 
of  their  said  power  in  that  behalf,  appointed,  &o.  (appointment 
of  one^third  of  trust  finds  to  F.  E,) :  And  by  an  indenture 
dated,  &c.,  and  made,  &o.  (being  the  settlement  made  on  the 
marriage  of  the  said  D.  E.  and  F,  E.,  his  wife),  the  said  one- 
third  share  appointed  to  the  said  F.  E.  as  last  aforesaid  was 
assigned  unto  the  said  G.  H.  and  I  E.,  their  executors,  admi- 
nistrators, and  assigns,  upon  the  trusts  therein  declared  con- 
cerning the  same  (If  the  deed  contains  a  receipt  clause^  recite  it 

here) :  And  whereas  the  said  X.  B.  died  on  the day  of  Deaths  of 

,  18—,  and  the  said  Y.  B.  died  on  the day  of ,  ^^J^^ 

18 — ,  without  having  made  any  appointment  of  the  said  trust 

funds  except  as  aforesaid :  And  whereas  the  said  L.  M.  and  N.  0.  Appointment 

are  the  present  trustees  of  the  said  indenture  of  settlement  of  the  trustees. 

day  of ,  having  been  appointed  trustees  thereof  by  an 

indenture  dated,  &c.,  and  endorsed  on  the  said  indenture  of  set- 
tlement: (Recite  the  various  changes  of  investment,  tracing  the  Present  state 
trust  funds  to  their  present  state  &f  investment,  and  showing  that 

they  are  now  represented  by  £ Consolidated  £3  per  Cent. 

Annuities,  and  £ invested  on  mortgage  (a) ) :  And  whereas  Request  bj 

the  several  persons  parties  hereto  of  the  first  four  parts  have  trustewto^ 

distribute. 

(a)  If  the  dealings  with  the  trust  funds  have  been  cumplicated,  it  will 
be  convenient  to  trace  the  history,  and  state  the  present  investments  in 
schedules,  in  widch  case  the  recitals  may  be  as  follows :  **  And  whereas 
the  trust  funds  settled  by  the  said  indenture  of  settlement  have  been  from 
time  to  time  dealt  with  as  in  the  first  schedule  hereto  is  set  forth,  and  the 
same  are  now  represented  by  the  particulars  set  forth  in  the  second  schedule 
hereto." 
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BELEASETO 
TBT7STEES  OF 
BErriiEXENT. 

Sole  and 
calling  in  of 
trust  landB, 
and  payment 
of  succession 
duty  and 
expenses. 


Distribution 
of  residue. 


That  income 
has  been  duly 
paid. 


Witnessing 
part. 


Kelease. 


requested  the  said  L.  M.  and  N.  0.  as  the  trustees  of  the  said 
indenture  of  settlement  to  distribute  the  said  trust  funds  among 
them  in  the  manner  hereinafter  expressed :  And  whereas,  ih 
complianoe  with  suoh  request,  the  said  L.  M.  and  N.  0.  lately 

sold  the  said  sum  of  £ Consolidated  £3  per  Cent.  Annuities, 

and  by  such  sale  realized  the  sum  of  £ ,  and  they  have  also 

called  in  the  said  sum  of  £ invested  on  mortgage  security 

as  aforesaid,  and  the  said  sums  of  £ and  £ made 

together  the  sum  of  £ out  of  which  sum  the  said  trustees 

have  paid  the  sum  of  £ for  succession  duty  and  for  the 

expenses  incidental  to  the  winding  up  of  the  trust,  leaving  the 

sum  of  £ :  And  whereas  the  said  L.  M.  and  N.  0.  have 

paid  the  sum  of  £ (being  one-third  part  of  the  scud  sum  of 

£ )  to  the  said  A.  B.,  the  like  sum  of  £ (being  one 

other  third  part  thereof)  to  the  said  C.  B.,  and  the  sum  of  £- 


(being  the  remaining  one-third  part  thereof)  to  the  said  Q.  H. 

and  I.  K.  as  the  trustees  of  the  said  indenture  of  the day 

of ,  with  the  consent  of  the  said  D.  E.  and  F,,  his  wife,  as 

the  said  several  persons  parties  hereto  of  the  first  four  parts  do 
hereby  acknowledge :  And  whereas  all  the  income  which  has 
been  received  in  respect  of  the  trust  funds  since  the  decease  of 
the  said  T.  B.  has  been  divided  between  the  persons  entitled 
thereto  as  aforesaid  as  the  parties  hereto  of  the  first  four  parts  do 
hereby  also  acknowledge.  NOW  THIS  INDENTUEE  WIT- 
NESSETH, that  in  consideration  of  the  premises,  the  several 
persons  parties  hereto  of  the  first  four  parts  respectively  hereby 
release  the  said  L.  M.  and  N.  0.,  and  each  of  them,  and  the  former 

trustees  of  the  said  indenture  of  settlement  of  the day  of 

and  every  of  them,  from  all  actions,  daims,  and  demands  what- 
soever for  or  on  account  or  in  respect  of  the  several  trust  funds  and 
premises  settled  by  the  said  indenture  or  the  trust  funds  for  the 
time  being  representing  the  same  or  the  income  thereof  respec- 
tively, or  for  or  on  account  or  in  respect  of  any  act,  deed,  matter, 
or  thing  whatsoever,  done  or  omitted  to  be  done  by  the  said 
L.  M.  and  N.  0.,  or  either  of  them,  or  any  former  trustee  or 
trustees  of  the  same  indenture,  in  or  about  the  execution  of 
the  trusts  and  powers  of  the  some  indenture,  or  in  anywise 
relating  thereto. 
In  witness,  &c. 
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9  • 


No.  VIIL 

EELEASE  and  Indemnity  bi/  Cestuis  que  Trust  to  eblbabkand 
retiring  Trustees  on  the  Appointment  of  New  Trus-  to^^Sj 
TEES  of  a  Settlement  (a),  TBuynuss. 

THIS  INDENTUEE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &o.,  and  0.  his  wife  {cestui  que  trust),  of  the  first  part, 

D.  B.,  of,  &o.,  E.  B.,  of,  &o.,  and  F.  B.,  of,  &o.  {other  cestuis  que   ' 
trust),  of  the  seoond  part,  and  Q-.  H.,  of,  &o.,  and  I.  K.,  of,  &o. 
{retiring  trustees),  of  the  third  part  {Recite  settlement  under  which  Eecite  aettle- 
O.  S.  and  J.  K.  icere  trustees,  and  containing  the  mual  trusts  ™^ " 

for  husband  and  wife  successively,  and  then  for  t/ieir  children — 
power  to  appoint  netv  trustees) :  And  whereas  there  have  been  isaue  of 
issue  of  the  said  marriage  three  children,  viz.,  the  said  D.  B.,  ™*™*«®' 

E.  B.,  and  F,  B.,  who  have  all  attained  the  age  of  twenty-one 
years,  and  two  others  who  died  under  that  age  and  unmarried : 

And  avhereas  the  said  G.  H.  and  I.  £.,  being  desirous  of  being  Betireineni  of 
•discharged  from  the  trusts  of  the  said  indenture  of  settlement,  ^i^^^jj^^t- 
L.  M.,  of,  &o.,  and  N.  0.,  of,  &c.,  have  been  appointed  trustees  ^^es '^^^ 
in  their  place  by  an  indenture  bearing  even  date  with  these 
presents :   And  whereas  there  have  been  several  changes  of  Dealings  with 
investments  of  the  trust  funds  settled  by  the  said  indenture,  and  ^   * 

the  siEtme  now  consist  of  or  are  represented  by  the  following 
particulars,   namely   {state  particulars    of  investments)  :    And  That  some  of 
WHEREAS  some  of  the  said  investments  are  not  in  strict  accord-  mente^iffe'not 
ance  with  the  trusts  of  the  said  indenture,  but  the  same  were  authorized. 

(a)  Retiring  trustees  are  not,  as  a  general  rule,  entitled  to  a  release  from  cases  in  which 
the  cestuis  que  trtist,  but  sometimes  it  is  expressly  stipulated  that  they  retiring 
shall  have  one,  as  where  the  dealings  with  the  trust  funds  have  not  been  trustees  are 
regular,  and  the  irregularities  have  been  committed  at  the  instance  of  the  entitled  to  a 
cestuis  que  trust,  who  are  sui  juris.    Again,  if  besides  the  appointment  of  ™'®®^' 
new  trustees,  some  alteration  is  made  in  the  trusts  with  the  consent  of  the 
beneficiaries,  such  an  arrangement  may  properly  be  treated  as  a  winding 
up  of  the  old  trust,  and  the  creation  of  a  new  one,  aAd  it  would  be  proper 
to  give  the  retiring  trustees  a  release.    An  instance  of  such  a  case  is, 
where  the  trustees  of  a  settlement  of  real  estate  have  made  sales  and 
purchases  and  interim  investments,  involving  the  keeping  of  accounts. 
If  there  is  a  re-settlement  of  the  estate  on  the  eldest  son  coming  of  age, 
the  accounts  should  be  submitted  to  him  and  his  father,  and  a  release 
given  to  the  trustees. 
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BELEABEAND 

nn)EMNITT 

TOBEmUNa 

TBU6TEE8. 

Payment  of 
income. 

Agreement  for 

reieaaeand 

indemnity. 


WitneBsing 
part. 


Heleaseby 
father  and 
mother  and 
children  to 
retiring 
trustees. 


Covenant  by 
father  and 
children  to 
indemnify 
retiring 
trustees 
against  any 
cuiims  by 
mother. 


made  at  the  request  of  the  said  A.  B.  and  C.  his  wife,  and  are 
approved  of  by  the  said  D.  B.,  E.  B.,  and  F.  B. :  And  wheebas 
the  income  of  the  trust  funds  has  been  duly  and  regularly  paid 
to  the  said  A.  B.  up  to  the  date  of  these  presents :  And  whereas 
it  was  part  of  the  arrangement,  on  the  retirement  of  the  said 
G.  H.  and  I.  E.  from  the  trusts  of  the  said  indenture,  that  suoh 
release  and  covenant  for  indemnity  should  be  given  to  and 
entered  into  with  them  as  are  hereinafter  expressed:   NOW 
THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  premises,  the  said 
A.  B.  and  C.  his  wife,  D.  B.,  E.  B.,  and  F.  B.,  hereby  release 
the  said  G.  H.  and  I.  E.,  and  each  of  them  of  and  from  all  actions, 
claims,  and  demands  whatsoever,  for  or  on  aocoimt  or  in  respect 
of  the  trust  funds  and  premises  settled  by  the  said  indenture,  and 
the  trust  funds  from  time  to  time  representing  the  same,  or  the 
income  thereof  respectively,  or  for  or  on  account  or  in  respect  of 
any  act,  deed,  matter,  or  thing  whatsoever,  done  or  omitted  to  be 
done  by  the  said  G.  H.  and  I.  E.,  or  either  of  them,  in  or  about 
the  execution  of  the  trusts  and  powers  of  the  said  indenture,  or  in 
anywise  relating  thereto,  and  in  particular  for  or  on  account  of 
some  of  the  investments  of  the  said  trust  funds  not  being  autho- 
rized by  the  said  indenture :  And  the  said  A.  B.,  D.  B.,  E.  B., 
and  F.  B.  hereby  jointly  and  severally  covenant  with  the  said 
G.  H.  and  I.  E.,  that  they  the  said  covenanting  persons  will  at 
all  times  keep  indemnified  the  said  G.  H.  and  I.  E.,  and  each  of 
them,  from  and  against  all  actions,  claims,  and  demands  whatso- 
ever, which  may  be  instituted  against  them  or  either  of  them  by  or 
on  behalf  of  the  said  C.  B.  or  any  other  person  whomsoever,  for  or 
on  account  of  any  act,  deed,  matter,  or  thing  whatsoever,  done  or 
omitted  to  be  done  by  the  said  G.  H.  and  I.  E.,  or  either  of  them, 
in  or  about  the  execution  of  the  trusts  and  powers  of  the  said 
indenture,  or  in  anywise  relating  thereto,  and  in  particular  for 
or  on  account  of  such  unauthorized  investments  having  been 
made  as  aforesaid. 
In  witness,  &c. 
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No.  IX. 


EEOEIPT  for  a  Legacy  charged  m  Land  (a).  eeceipt  foe 

LEOACT. 


I,  A.  B.,  of,  &o.,  to  whom  a  legacy  of  £ is  given  by  the  will  Legatee 

of  X.  T.,  late  of,  &o.,  who  died  on  the day  of ,  18 — ,  pyn^^t^^ 

and  is  thereby  charged  on  the  testator's  real  estate,  hereby  ^®8aoy- 
acknowledge  and  declare  that  I  have  received  the  said  legacy  of 

£ from  C.  D.,  of,  &c.,  the  devisee  of  the  said  real  estate, 

all  interest  thereon  having  been  first  duly  paid. 

(Signed)        A.  B. 


No.  X. 

RELEASE  of  Lands  from  a  Legacy  charged  thereupon    bblkabe  op 

,  .„  LAIVDS  FBOX 

Oy  «^«^«  LBQAOY. 


TO  ALL  TO  WHOM  THESE  PEESENT8  SHALL  COME,  Parties. 

A.  B.,  of,  &c.   {releasor),  SENDS  GREETING:    Whereas  Bedte bequest 

S.  H.,  late  of,  &c.,  by  his  will,  dated  the day  of ,  gave  dev^^iimds 

and  bequeathed  the  sum  of  £5,000  to  the  said  A.  B.,  and  directed  ^S?^*^^'^" 

that  the  same  should  be  charged  on,  and  be  payable  primarily 

out  of  his  real  estate,  and  the  said  testator  by  his  said  will  gave 

and  devised  all  his  real  estate  so  charged  as  aforesaid  unto  the 

said  C.   D.,    (Death    of  testator   and  probate  of  will) :    And  Death  of 

WHEREAS  the  said  legacy  of  £ has  not  been  paid :  And  probate  of 

WHEREAS  the  said  C.  D.,  being  about  to  sell  the  hereditaments 


lent  to 

described  in  the  schedule  hereto,  being  part  of  the  testator's  "Tease, 
real  estate,  has  requested  the  said  A.  B.  to  release  the  same 

(a)  If  real  estate  is  devised  to  A.  charged  with  debts  and  legacies,  A.  can  Cases  in  which 
make  a  good  title  to  a  purchaser,  and  the  latter  is  not  bound  to  make  any  ^  purchaser  of 
inquiry  as  to  the  application  of  the  money.    But  if  the  real  estate  is  cW^^*^*th 
charged  with  a  legacy  or  several  legacies,  and  not  with  debts,  it  is  appro-  lega^  ^ 
hended  that  in  cases  not  coming  within  sects.  14,  15,  and  16  of  22  &  23  iM^od  to  see 
Yict.  c.  3d,  the  devisee  cannot  make  a  j^ood  title  without  proving  parent  to  their 
or  a  release.    If  the  legacy  is  paid  a  simple  receipt  is  sufficient,  but  if  it  is  p&ym^t. 
released  without  payment  there  should  be  a  formal  deed.    Forms  of  both 
are  given  in  the  text. 


698 


RELEASES; 


BELEAjBEOF 

LAin>SFBOX 

LEQAOT. 

Belease  of 
lands  from 
legacy. 


from  the  said  legacy,  which  he  the  said  A.  B.  has  agreed  to  do, 
^eing  satisfied  that  the  other  real  estate  is  of  ample  value  as  a 
security  for  the  said  legacy:  NOW  THESE  PRESENTS 
WITNESS,  that  in  consideration  of  the  premises,  The  said 
A.  B.  hereby  releases  the  hereditaments  described  in  the  schedule 

hereto  from  the  said  legacy  of  £ ,  and  all  interest  thereon 

and  all  claims  and  demands  for  or  in  respect  of  the  same. 
In  witness,  &c. 


The  Schedule  above  referred  to. 


No.  XI. 


BY  EXECUTOBS 
TO  DEVISEE. 


Recital  that 
debts  and 
legacies  have 
been  paid  out 
of  personalty. 


Executors 
release  real 
estate. 


RELEASE  by  Executors  to  Devisee  of  Eeal  Estate 
charged  with  Debts  and  Legacies. 

TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  aod  0.  D.,  of,  &c.  (executors),  SEND  GREETING- 
[Recite  will  whereby  real  estate  is  given  to  JS.  F,,  charged  with 
debts  and  legacies  in  aid  of  the  personal  estate-,  death  of  testator ^'and 
probate  of  his  will) :  And  whereas  all  the  funeral  and  testa- 
mentary expenses  and  debts  of  the  said  testator,  and  all  the 
legacies  given  by  his  said  will,  have  been  paid  and  satisfied  out 
of  his  personal  estate  as  they  the  said  A.  B.  and  C.  D.  as  such 
executors  as  aforesaid  do  hereby  acknowledge,  and  they  have 
therefore  agreed  to  execute  this  release  :  NOW  THESE  PEE- 
SENTS  WITNESS  that  the  said  A.  B.  and  G.  D.  as  such 
executors  as  aforesaid  hereby  release  all  the  real  estate  of  the 
said  X.  Y.,  deceased,  from  all  claims  and  demands  for  or  in 
respect  of  the  funeral  and  testamentary  expenses  and  debts  of 
the  said  testator,  and  the  legacies  given  by  his  said  will  or  any 
of  them  or  any  part  thereof  respectively. 
In  witness,  &c. 
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No.  xn. 

EELEASE  of  Wife's  right  to  Dower,  in  respect  of  all    op^S^to 
the  Eeal  Estate  to  tchich  her  Husband  was  entitled  at      ^yrER, 
his  Decease. 

TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 

A.B.,of,&o.,widow(r6fefl5or),SENDSGEEETING:  Whereas  ^^7^°' 

C.  B.,  late  of,  &c.,  died  intestate,  on  the day  of ,  18 — , 

leaving  the  said  A.  B.,  his  widow,  and  E.  F.,  his  only  son  and  That  widow  is 
heir  at  law :  And  whereas  the  sedd  C.  B.  was  at  his  death  dower, 
seised  of  freehold  lands  and  hereditaments  out  of  which  the  said 
A.  B.,  his  widow,  is  entitled  to  dower :  And  whereas  the  said 
A.  B.  has,  at  the  request  of  the  said  E.  F.,  agreed  to  release  the 
said  lands  and  hereditaments  from  her  dower  in  the  manner 
hereinafter  expressed:  NOW  THESE  PEESENTS  WITNESS,  witneasing 
that  the  said  A.  B.,  in  consideration  of  her  natural  love  and 
affection  for  the  said  E.  F.,  hereby  releases  all  the  lands  and  Release  of 
hereditaments  of  or  to  which  the  said  0.  B.  was  seised  or  "^        °^^' 
entitled  at  his  decease  of  and  from  all  the  right  and  title  to 
dower  of  her  the  said  A.  B.,  out  of  or  in  respect  of  the  same, 
and  all  claims  and  demands  relating  thereto. 
In  witness,  &c. 


No.  xni. 

EELEASE  of  a  Power  of  Ee vocation  and  New  Appoint-    eelease  op 
ment  contained  in  a  Voluntary  Settlement  (a).  ^^^^' 


TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 

A.  B.,  of,  &c.  {releasor),  SENDS  QBiEETINd  {Recite  settlement  Recite  settle- 

ment. 

(a)  Powers  are  distinguished  as  follows :— ( 1)  Appendant  or  appurtenant ;  Different  Idnds 
(2)  collateral  or  in  gross ;  (3)  simply  collateral.    Jjord  St.  Leonards  defines  of  powers, 
powers  appendant  or  appurtenant  as  powers  which  strictly  depend  on  the 
estate  lixnited  to  the  person  to  whom  they  are  given ;  powers  collateral  or 
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iv  KLKA  SEp* 


BBLBA8B0V 
FOWZB. 


Death  of 
settlor's  wife. 

That  there  are 
two  children. 

That  settlor  is 
desirous  to 
release  power 
of  revocation. 


Witnessmg 
part. 

Release  of 
power. 


ichereby  lands  were  conveyed  by  A,  B.  to  use  of  A.  B.  for  tife^ 
with  remainder  to  C.  B.  his  wife  for  life,  with  remainder  to  use  of 
the  children  of  A.  B.  and  C.  B,  as  tenants  in  common  in  fee  simple^ 
with  power  to  A.  B.  to  rewke  the  use  and  appoint  the  property  to 

other  uses) :  And  whereas  the  said  C.  B.  died  on  the day 

of :  And  whereas  there  have  been  two  children  of  the 

said  A.  B.  and  C.  his  wife,  namely,  D.  B.  and  E.  B.,  both  of 
whom  have  attained  the  age  of  twenty-one  years:  And  whereas 
the  said  A.  B.  has  not  exercised  the  power  of  revocation  and 
new  appointment  reserved  to  him  by  the  said  indenture  of 
settlement,  and  he  has  now  agreed  to  release  the  same  in  the 
manner  hereinafter  expressed:  NOW  THESE  PEESENTS 
WITNESS,  that  the  said  A.  B.  hereby  releases  unto  the  said 
D.  B.  and  E.  B.,  and  all  other  persons  interested  in  the  here« 
ditaments  comprised  in  the  said  indenture  of  settlement,  the 
said  power  of  revocation  and  new  appointment  reserved  to  the 
said  A.  B.  in  and  by  the  said  indenture  as  aforesaid,  To  the  end 
and  intent  that  the  same  hereditaments  shall  absolutely  remain 
and  be  to  the  uses  declared  by  the  said  indenture,  freed  and 
discharged  from  the  said  power  of  revocation  and  new  appoint- 
ment. 

In  witness,  &c. 


Powers  simply 
collateral  may 
now  be  re- 
leased. 


in  gross,  as  powers  given  to  a  person  who  had  an  interest  in  the  estate  at 
the  execution  of  the  deed  creating  the  power,  or  to  whom  an  estate  is  given 
by  the  deed,  but  which  enable  him  to  create  such  estate  onlv  as  wifi  not 
attach  on  the  intereat  limited  to  him  ;  and  a  power  simvly  collateral,  as  a 
power  to  a  person  not  haying  any  interest  in  the  lana,  and  to  whom  no 
estate  is  given,  to  dispose  of  or  charge  the  estate  in  favour  of  some  other 
person.  A  power  appendant  or  in  gross  could  always  be  released,  but  not 
so,  until  the  recent  Acts,  a  power  simply  collatersd.  Sug.  Pow.  7th  ed. 
pp.  39 — 45.  It  is  now  provided  by  the  Conveyancing  Act,  1881,  s.  52, 
that  a  person  to  whom  any  power,  whether  coupled  with  an  interest  or  not, 
is  given,  may  by  deed  release  or  contract  not  to  exercise  the  same ;  and 
by  the  Conveyancing  Act,  1882,  s.  6,  that  a  person  to  whom  any  power, 
whether  coupled  with  an  interest  or  not,  is  given,  may  by  deed  disclaim, 
the  power,  in  which  case  the  power  may  be  exercised  by  the  other  or  others 
or  the  survivors  or  survivor  of  the  olJiers  of  the  persons  to  whom  it  is 
given ;  and  tiiese  enactments  apply  to  powers  created  by  instruments 
coming  into  operation  either  before  or  after  the  commencement  of  the  Act. 
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No.  xrv. 

RELEASE  <?/' Actions  on  Payment  of  Costs.  belbasb  of 

Acnoirs  ON 

_  PA'YICRNT  09 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,        co^. 


A.  B.,  of,  &o.  {releasor),  SENDS  GREETING:  Whereas  two  Recite  that 
several  actions  have  lately  been  commenoed  by  the  said  A.  B.  bLn  com- 
in  the  High  Court  of  Justice  (Queen's  Bench  Division)  against  ref^^  on 
C.  D.,  of,  &c.,  and  E.  F.,  of,  &o.,  for  the  printing  and  publica-  S^jY^^^' 
tion  of  certain  libels  against  him  the  said  A.  B. :  And  whereas  Agreement  to 
it  hath  been  agreed  between  the  parties  to  these  presents,  that  Jf^S^J^n 
the  said  C.  D.  and  E.  F.  should  pay  to  the  said  A.  B.  the  sum  o*  damaRe 

*    •'  occasioned  by 

of  £ for  and  in  full  satisfaction  of  all  damages  and  costs  the  Ubeis. 

suffered  and  incurred  by  the  said  A.  B.  on  account  of  the  said 
libels,  and  in  and  about  the  prosecution  of  the  said  actions,  and 

that  upon  payment  of  the  said  sum  of  £ ,  the  said  actions 

and  all  further  proceedings  therein  shall  be  wholly  stayed  and 
discontinued :  NOW  THEREFORE  KNOW  TE,  and  these  Release  of 

presents  witness,  that  in  consideration  of  the  said  sum  of  £ ^  woJunt  of 

so  paid  to  the  said  A.  B.  by  the  said  C.  D.  and  E.  F.  in  fuU.^^^» 
satisfaction  as  aforesaid,  the  receipt  whereof  is  hereby  acknow- 
ledged, the  said  A.  B.  doth  hereby  release,  and  quit  claim 
unto  the  said  C.  D.  and  E.  F.,  and  each  of  them,  All  and  all 
manner  of  actions,  causes  of  action,  claims  and  demands  whatso* 
ever,  which  he  the  said  A.  B.  now  hath,  or  at  any  time  hereafter 
can  or  may  have,  or,  but  for  the  execution  of  these  presents, 
could  or  might  have  had  against  the  said  C.  D.  and  E.  F., 
or  either  of  them,  for  or  by  reason  or  in  respect  of  any  matter 
or  thing  contained  in  the  said  libels  as  aforesaid,  or  for  or  by 
reason  of  any  other  matter  or  thing  in  anywise  relating  thereto : 
And  the  said  A.  B.  doth  hereby  consent  and  agree  that  the  said  and  agreement 
actions  shall  henceforth  cease  and  be  determined.  a«tion«™"^^ 

In  witness,  &c. 


What  IB  a 
partnenhip. 


PARTNERSHIP  DEEDS. 


Partnership  is  a  contract  whereby  two  or  more  per- 
sons engage  together  in  some  business  or  undertaking, 
bringing  for  this  purpose  into  community  capital  or 
labour  or  both,  and  sharing  the  profits  (a).     The  prin- 


Participation 
in  profits  a 
prtmd  facie 
tost  of  part- 
nership, but 
not  conclusive. 


28  &  29  Vict. 
C.86. 

Lender  of 
money  on 
terms  that 
interest  shall 
Tarv  with 
profits,  not  a 
partner. 


(a)  Although  participatioii  in 
profits  is  a  primd  facie  test  of  part- 
nership, it  is  not  conclusive,  as 
there  may  be  circumstances  to  re- 
but the  inference  of  partnership,  as 
where  under  a  deed  of  arrangement 
between  an  insolvent  firm  and  its 
creditors,  trustees  were  directed  to 
carry  on  the  business  under  a  new 
title  for  the  benefit  of  the  creditors 
until  their  debts  wore  paid,  it  was 
held  that  the  creditors  were  not 
partners,  and  the  test  was  stated 
to  be  whether  the  trustees  were 
carrying  on  the  business  as  their 
agents ;  and  the  fact  that  they  were 
not  entitled  to  the  profits  to  an 
indefinite  extent,  but  only  until 
their  debts  were  paid,  was  relied 
on  as  rebutting  the  presumption 
that  they  were  the  owners  of  the 
business,  standing  in  the  relation 
of  principals  to  the  persons  os- 
tensibly carrying  on  the  trade. 
Cox  V.  'Hickman,  8  II.  L.  C.  268. 

Bj  the  28  &  29  Vict.  c.  86,  it  is 
provided  (sects.  1  and  2)  that  the 
advance  of  money  by  way  of  loan 
to  a  person  engaged  or  about  to 
engage  in  any  trade  or  undertaking 
upon  a  contract  in  writing,  with 
such  provision  that  the  lender  shall 
receive  a  rate  of  interest  varying 
with  the  profits,  or  shaU  receive 
a  share  of  the  profits  arising  from 
carrying  on  such  trade  or  under- 
taking, shall  not  of  itself  constitute 


the  lender  a  partner  with  the  person 
or  persons  carrying  on  such  trade 
or  undertaking,  or  render  him 
responsible  as  such;  and  that  no 
contract  for  the  remuneration  of 
a  servant  or  agent  of  any  person 
en^ged  in  any  trade  or  under- 
taking by  a  share  ol  the  profits  of 
such  traae  or  undertaking  shall  of 
itself  render  such  servant  or  agent 
responsible  as  a  partner  therein, 
nor  give  him  the  rights  of  a  part- 
ner; and  the  3rd  section  provides 
that  no  person  being  the  widow  or 
child  of  a  deceased  partner  of  a 
trader,  and  receiving  bv  way  of 
annuity  a  portion  of  the  ])rofit8 
made  by  such  trader  in  his  business, 
shall  by  reason  only  of  such  receipt 
be  deemed  to  be  a  partner  of  or  to 
be  subject  to  any  liabilities  incunred 
by  such  trader;  and  the  4th  section 
declares  that  no  person  receiving  by 
way  of  annuity  or  otherwise  a  por- 
tion of  the  profits  of  any  business 
in  consideration  of  the  sale  by  him 
of  the  goodwill  of  such  business, 
shall  by  reason  only  of  such  receipt 
be  deemed  to  be  a  partner  of  or  oe 
subject  to  the  liabilities  of  the  per- 
son carrying  on  such  business.  By 
the  5th  section  it  is  provided  that  in 
the  event  of  the  trader  being  made 
a  bankrupt,  or  entering  into  an 
arrangement  to  pay  his  creditors 
less  than  20^.  in  the  pound,  or  dying 
insolvent,  the  lender  shall  not  re- 


Nora  lentf 
whoreceiw* 
share  of  pn** 
as  reminifBt' 
tion. 


Norawidcd 
or  diildof 
deceased 
partner,  tIi' 
receiTesdiii 
of  profits^ 
way  of 
annuity. 


NorsTeiA 

of  bUBlXlKS 

whoreceii* 
ashsreof 
profits  as 
oonsideratio 


TABTNERSHIP  DEEDS, 


703 


tipal  legal  consequence  of  the  contract  is  that,  as  implied 
regards  third  persons,  each  partner  has  authority  to  ^h^iLerto 
bind  the  firm  in  all  matters  coming  within  the  ordi-  ^"^  *^®  ^™- 
nary  scope  of  the  business,  and  that  the  contracts  and 
engagements  of  the  firm  may  be  enforced  against 
every  member  of  it.     And  where  a  person  retires  by  Notice  to  be 
agreement  from  a  firm  which  continues  to  carry  on  ^tSiSent  of 
business,  his  liability  continues  until  the  fact  of  his  partner. 
retirement  is  notified.     A  notice  in  the  London  Gazette 
is  sufficient  as  against  all  persons  who  had  no  dealing 
with  the  old  firm,  but  it  is  necessary  to  give  express 
notice  to  old  customers. 

The  rights  and  liabilities  of  the  partners  as  between  usuai  ^to- 
themselves  are  usually  regulated  by  express  contracts.  j^rtnerSip 
A  well  drawn  partnership  deed  defines  the  nature  of  ^®®^' 
the  business,  the  duration  of  the  partnership,  and  the 
name  of  the  firm.     It  also  states  the  amount  of  capital, 
and  by  whom  and  in  what  shares  it  is  to  be  brought 
in,  and  the  proportions  in  which  profits  and  losses  are 
to  be  divided.     It  also  provides  for  a  yearly  or  other 
periodical  balancing  of  accounts,  and  for  the  arrange- 
ments to  be  made  on  the  determination  of  the  part- 
nership, whether  by  effluxion  of  time,  the  death  or 
bankruptcy  of  a  partner,  or  otherwise. 

'   The  provisions  relating  to  capital  and  the  division  Provimons  aa 
of  profits  and  losses  often  require  special  attention.  fits^aloMr' 
Where  the   capital  is   brought  in  by  the    partners 
equally,  and  they  share  equally  in  the  profits,  there 


Qover  any  part  of  his  principal  or  of 
the  pronts  or  interest  payable  in 
respect  of  such  loan,  and  that  the 
vendor  of  such  goodwiU  as  aforesaid 
ohall  not  recover  any  such  profits 
until  the  claims  of  the  other  credi- 
tors of  the  trader  for  valuable  con- 
sideration in  money  or  money's 
worth  have  been  satisfied. 

The  above  enactment  has  been 
criticised  as  being  founded  to  some 
extent  on  a  misapprehension  of  the 
law  as  it  stood  when  the  Act  passed, 
there  being  no  rule  (as  is  supposed 
in  the  Act)  that  a  loan  of  money  on 
on  agreement  that  interest  should 
be  paid  varying  with  the  .profits 


would  constitute  the  lender  a  part- 
ner.   And  it  has  been  held  that  the  Provisioii  of 
Act  does  not  apply  to  any  contract  Act  as  to 
unless  the  advance  of  money  would  Jf  »}der  not 
independently   of   the    Act    have  ^f g*  ^^ 
created  the  relation  of  debtor  and  S^apply  if 
creditor  as  distinguished  from  the  the  result  of 
relation  of  partners ;    and  a    de-  the  arrange- 
claration  in  tne  deed  that  the  lender  ^^^}  ^  *o 
shaU  not  be  a  partner  wiU  be  nu-  ^e^^^'^S     d 
gatoryif  the  resultof  the  agreement,  obU^tioni^f 
as  a  whole,  is  to  ^ve  him  the  rights  a  partner, 
and  impose  on  him  the  obligations 
jof  a  partner.    Pooley  v.  Driver,  5 
Ch.  D.  458 ;  Ex  parte  Delhasse,  7 
Ch.  D.  511 ;  Badeley  v.  Consolidated 
Baok,  38  C,  D.  238. 
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is  no  difficulty  ;  but  if  this  is  not  the  case,  the  respec- 
tive rights  of  the  partners  as  regards  capital  and 
When  more  profits  and  losscs  should  be  carefully  defined.  Sup- 
i^u^tbi by  pose,  for  instance,  that  A.  and  B.  are  partners  on  the 
t^^^thl  terms  of  an  equal  division  of  profits,  but  A,  brings  in 
other,  pro-  all  the  Capital.  In  the  absence  of  express  stipulation, 
bT^defor  the  Capital  will  be  considered  as  thrown  into  the  com- 
Lndfo^'  ^^^  fund,  and  will,  like  the  profits,  belong  to  the 
interest  in  the  partners  equally.     This  is  not  generally  intended,  and 

meantime.  ^         .,         \i"Si.i  £  -u  J      '  i.  p 

provision  should  therefore  be  made  m  such  a  case  for 
securing  to  A.  the  return  of  his  capital  out  of  the 
partnership  assets  on  the  winding  up  of  the  business, 
and  the  payment  to  him  of  interest  thereon  in  the 
meantime. 
Participation        If  the  busiucss  is  couducted  at  a  loss,  or  if  the  net 
"1  09868.         returns  are  less  than  the  capital  employed  in  producing 
them,  the  capital  is  of  course  diminished  to  this  extent, 
and  the  share  of  each  partner  is  diminished  in  propor- 
tion.    If  the  whole  of  the  capital  is  lost,  and  the  firm 
has  moreover  incurred  liabilities   beyond   what  the 
capital  will  satisfy,  such  liabilities  will,  in  the  absence 
of  special  agreement,  have  to  be  borne  by  the  partners 
in  the  same  proportions  in  which  they  would  have  been 
entitled  to  profits  (if  any). 
Partnerahip         A  partnership  is  determined  by  the  death  or  bank- 
dLth^banf.  ruptcy  of  a  partner,  and  when  there  are  three  or  more 
"»p*cy-  partners,  the  death  or  bankruptcy  of  one  is  a  dissolu- 

tion as  to  all,  unless  the  contract  provides  to  the 
Effect  of  contrary.  Lunacy  does  not  of  itself  determine  the 
lunaxjy.  partnership,  but  under  the  Act  16  &  17  Vict.  c.  70  (A), 

the  Lord  Chancellor  niay,  on  the  application  of  the 
other  partners,  decree  a  dissolution. 
Execution  A  judgment  obtained  against  one  member  of  a  firm 

pStatr.Ta     for  his  private  debt  may  be  put  in  execution  against 
Siflsoiution,      j^-g  qY^qj^q  ^f  the  partnership  effects,  and  such  an  execu* 

tion  operates  as  a  dissolution  of  the  partnership  (<? V 
MiMOTduct  of       Jt  is  not  unusual  to  provide  that  in  the  event  oi  cer* 
whOTiaeround  tain  brcachcs  of  duty  by  a  partner,  the  other  partner 
fordisBolution.  ^^  partners  shall  have  the  power  of  expelling  him.     In 

b)  Sect.  123.  586 ;  AspinaU  v.  London  &  N.  W, 

c)  Skipp  V.  Harwood,  2  Swans,      By,  Coy.,  11  Hare,  325, 
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the  absence  of  such  a  provision,  the  Court  will  decree 
a  dissolution  if  the  misconduct  of  a  partner  is  such  as 
to  destroy  altogether  the  mutual  confidence  without 
which  his  business  cannot  be  carried  on  (d). 

Where  a  partnership  is  determined  by  the  death  or  Spedai  provi- 
retirement  of  a  partner,  it  is  generally  wished  that  the  to^^v^T*^ 
business  shall  continue  to  be  carried  on  by  the  others,  S^J^S, 
In  order,  therefore,  to  prevent  the  compulsory  wind-  <>;  dea&,  &c., 

•  ni  •*■•  1  «*i  •'  1         of  a  partner. 

mg  up  of  the  concern,  it  is  usual  to  provide  some  other 
mode  of  ascertaining  the  share  of  the  deceased  or  out- 
going partner.     One  plan  is  to  provide  that  the  share  Plan  for  a«cer. 
of  capital  shall  be  taken  at  its  value  as  ascertained  by  S^^JHSd*® 
the  la«t  yearly  balance  sheet,  and  that  some  fixed  sum  p^%'" 
by  way  of  interest  from  that  time  up  to  the  death  or  reference  to 
retirement  shall  be  allowed  in  lieu  of  profits.     This  ^S^ 
plan  obviates  the  necessity  for  any  new  balancing  of 
accounts ;  but  it  is  open  to  this  objection,  that  if  there 
should  have  been  any  serious  loss  since  the  last  stock- 
taking, the  loss  will  fall  on  the  continuing  partners 
alone.     Another  plan   is  to  give  to   the  continuing  orbyvaiua- 
partners  the  option  of  purchasing  the  share  at  a  valua-  *^°^* 
tion,  to  be  made  on  the  day  of  the  death  or  retirement. 
It  has  been  decided  that  a  clause  of  this  kind  will  be 
enforced,  and  that  if  the  valuation  cannot  be  made  by 
the  person  and  in  the  manner  directed,  the  Court  will 
ascertain  the  value  (e). 

In  framing  any  provision  for  determining  the  share  Qoodwai. 
of  a  deceased  or  outgoing  partner,  it  should  be  stated 
whether  anything  is  to  be  allowed  for  the  goodwill. 


[. 


d)  Smith  V.  Jeyes,  4  Beay.  503. 

e)  Denham  v,  Bradford,  L.  B.  5  Oh.  519. 
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No,  I. 


BETWEEN 
'TWO  PERSONS. 


DEED  o/"  Copartnership  between  Two  Persons. 


Parties.  THIS  INDENTXJEE,  made  the day  of  ,  Between 

A.  B.,  of,  &e.  {one  partner)^  of  the  one  part,  and  C.  D.,  of,  &o. 
(other  partner),  of  the  other  part :  WITNESSETH,  that  the 
said  A.  B.  and  C.  D.,  hereby  mutually  covenant  and  agree  to 

become  and  be  partners  in  the  trade  or  business  of ,  upon 

and  subject  to  the  terms,  conditions,  and  stipulations  expressed 
in  the  following  articles  (that  is  to  say) : — 

1.  The  partnership  shall  continue  for  the  term  of  twenty- 
one  years  from  the  date  of  these  presents,   unless  the  same 
shall  be  previously  determined  under  the  provisions  hereinafter 
contained. 
■    2.  The  firm  and  style  of  the  partnership  shall  be &  Co. 

3.  The  partnership  business  shall  be  carried  on  at  or  upon 

the  leasehold  premises  being  No.  — , street,  in  the  city  of 

,  held  by  the  said  A.  B.  and  C.  D.  under  a  lease,  dated  the 

' day  of ,  at  the  yearly  rent  of  £ ,  or  at  such  other 


Witnessing 
part. 

Mutual 
covenant  to 
become 
partners. 


Duration  of 
partxienhip. 


Title  of  firm. 

Place  of 
businees. 


Bankers. 


place  as  shall  from  time  to  time  be  agreed  on  by  the  said 
partners. 

4.  The  bankers  of  the  firm  shall  be  Messrs. &  Co.,  at 

.  or  such  other  bankers  as  shall  be  from  time  to  time 


Capital. 


Advances  by 
partners  to 
Dear  interest. 


agreed  on  by  the  partners.  Each  partner  shall  be  at  liberty  to 
draw  cheques  in  the  name  of  the  firm. 

6.  The  capital  of  the  firm  shall  consist  of  the  sum  of  £ , 

to  be  brought  in  by  the  partners  in  equal  .shares  [or  in  the 
shares  following,  namely,  state  tlie  sharesl,  and  to  be  made  up  as 
follows  (that  is  to  say),  the  implements  and  plant  now  used  in 

the  said  business  shall  be  deemed  to  be  of  the  value  of  £ , 

and  to  be  brought  in  by  the  said  partners  in  equal  shares  [or  in 

the  shares  aforesaid],  and  the  further  sum  of  £ shall  be  paid 

to  the  credit  of  the  firm  by  the  said  partners  in  equal  shares  [or 
in  the  shares  aforesaid]  immediately  after  the  execution  of  these 
presents. 

6.  If  either  partner  shall  at  any  time,  with  the  consent  of  the 
other  partner,  advance  any  money  to  the  firm  beyond  the  amount 
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of  the  capital  hereby  agreed  to  be  brought  in  by  him,  the  same      between 

shall  be  a  debt  to  him  from  the  firm,  and  may  be  withdrawn  by  1 

him  at  any  time  at  one  calendar  month's  notice,  and  shall  in  the 
meantime  bear  interest  after  the  rate  of  £5  per  cent,  per  annum, 
computed  from  the  time  of  such  advance. 

7.  The  profits  of  the  business  shall  belong  to  the  partners  in  Profita. 
equal  shares  [or  as  to parts  thereof  to  the  said  A.  B.,  and  as 

to  the  remaining part  thereof  to  the  said  0.  D.]. 

8.  The  rent  of  the  said  leasehold  premises,  or  of  any  other  Expenses  and 
premises  where  the  business  shall  for  the  time  being  be  carried 

on,  and  all  rates,  taxes,  payments  for  insurance,  and  other  out- 
goings whatsoever,  in  respect  of  the  same,  and  all  expenses  in- 
curred in  or  about  the  said  business,  and  all  losses,  if  any,  arising 
therein  shall  be  paid  and  borne  out  of  the  earnings  of  the  said 
business,  or  if  tbe  same  shall  be  deficient,  shall  be  paid  and 
borne  by  the  partners  in  equal  shares. 

9.  Each  partner  may  draw  out  of  the  partnership  cash  the  Power  to  each 
monthly  sum  of  £/^^  on  account  of  his  share  of  profits  for  the  Swtw monthly 
current  year,  and  if  on  taking  any  yearly  account  it  shall  appear  "'™'* 

that  the  sums  drawn  out  by  him  exceed  his  share  of  profits  for 
that  year  he  shall  forthwith  repay  the  excess. 

10.  Propeh  books  of  account  shall  be  kept  by  the  partners,  Books  of 
and  entries  made  therein  of  all  such  matters,  transactions,  and  lept!*^*  *°  ^ 
things  as  are  usually  written  and  entered  in  books  of  account 

kept  by  persons  engaged  in  concerns  of  a  similar  nature,  and 
such  books,  together  with  all  securities,  letters,  and  other  things 
belonging  to  or  concerning  the  said  partnership,  shall  be  kept  at 
the  office  where  the  partnership  business  shall  for  the  time  being 
be  carried  on,  and  each  of  the  partners  shall  have  free  access 
to  inspect,  examine,  and  copy  the  same,  whenever  he  shall 
think  fit. 

11.  Both  partners  shall  devote  their  whole  time  and  attention  Partners  to 
to  the  partnership  business,  and  neither  of  them  shall,  directly  S^eto^^ 
or  indirectly,  be  engaged  in  any  other  business.     They  shall  be  ^"^^' 
faithful  to  each  other  in  all  partnership  transactions,  and  at  all  faithful  to   ' 
times  furnish  to  each  other  correct  accounts  and  statements  of 

and  concerning  all  such  transactions  without  any  concealment  or 
suppression.  Neither  partner  shall  employ  any  money  or  effects 
belonging  to  the  firm,  or  engage  its  credit  except  on  account  of 
the  partnership  business,  and  the  bond  fide  carrying  on  of  the 
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Neither 
partner  to 
oiBcharge 
clerk  or  ser- 
vant without 
consent  of 
other. 

Not  to  give 
credit  alter 
notice  to  the 
contrary. 


Not  to  release 
or  compound 
debt. 


Annual 
accounts. 


Beserve  fund. 


same,  or  do  or  suffer  anything  whereby  any  such  money  or  effects 
'  or  his  interest  therein  may  be  taken  in  execution  or  in  any  wise 
assigned,  charged,  or  incumbered  for  or  in  respect  of  his  private 
debts.  Neither  partner  shall  without  the  consent  of  the  other 
become  bail  or  surety  for  any  person. 

12.  Neither  partner  shall  without  the  consent  of  the  other 
discharge  any  clerk  or  servant  in  the  employment  of  the  firm 
except  for  flagrant  misconduct. 

13.  Neither  partner  shall  lend  any  money  or  deliver  on  credit 
auy  goods  belonging  to  the  firm  to  any  person  whom  the  other 
partner  shall  by  notice  in  writing  have  forbidden  him  to  trust, 
and  if  either  partner  shall  do  so,  he  shall  make  good  to  the  firm 
all  loss  arising  thereby. 

14.  Nbither  partner  shall  without  the  consent  in  writing  of 
the  other  release  or  compound  any  debt  owing  to  or  claim  of  the 
firm,  and  if  either  partner  do  so,  he  shall,  if  required  by  the 
other,  make  good  to  the  firm  the  full  amount  of  such  debt 
or  claim. 

15.  On  the  31st  day  of  December  in  every  year  during  the 
continuance  of  the  said  partnership,  a  general  account  shall  be 
taken  up  to  the  same  31st  day  of  December,  of  the  stock  in  trade, 
credits,  property  and  effects,  debts  and  liabilities  of  the  said  part- 
nership, and  every  such  annual  account  shall  be  entered  in  two 
books,  and  be  signed  in  each  such  book  by  each  partner,  and 
after  such  signature  each  of  them  shall  keep  one  of  the  said 
books,  and  shall  be  bound  by  such  account,  except  that  if  any 
manifest  error  be  found  therein  by  either  partner,  and  signified 
to  the  other  within  three  calendar  months  after  the  same  shall 
have  been  so  signed  by  both  of  them,  such  error  shall  be  rectified. 
Immediately  after  the  signing  of  such  account  each  partner  may 
draw  out  his  share  of  the  profits  as  thereby  appearing  [subject, 
however,  to  the  next  article]. 

[16.  Immediately  after  taking  such  annual  account,  one  tenth 
part  of  the  profits  for  the  past  year  shall  be  set  apart  as  a 
reserve  fund  to  meet  future  losses  and  extraordinary  expenses, 

until  the  reserve  fund  shall  amount  to  £ .  The  reserve  fund 

shall  be  invested  from  time  to  time  in  securities  agreed  on  by 
the  partners,  and  the  interest  or  income  arising  therefrom  shall 
be  deemed  part  of  the  profits  of  the  said  business  and  be  divided 
accordingly.     If  the  reserve  fimd  after  having  been  at  its  full 
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amount  shall  be  diminished,   one  tenth  part  of  the  annual      bbtween 

profits  shall  again  be  added  thereto  until  it  reaches  its  full 1 

amount,  and  so  on  from  time  to  time  as  occasion  may  re- 
quire (a).] 

17.  If  either  partner  shall  die  or  become  bankrupt  during  the  On  death  or 
partnership  term,  the  other  partner  shall  be  at  liberty  to  pur-  a  partaer  5io 
chase  the  share  of  the  deceased   or  bankrupt  partner  in  the  may  pwJ^^ 
partnership  property  upon  giving  to  his  legal  personal  represen-  ^  "i^are. 
tative  or  trustee  (as  the  case  may  require)  a  notice  in  writing  to 
that  effect  at  any  time  within  three  calendar  months  from  the 
death  or  bankruptcy,  such  purchase  to  take  effect  as  from  the 
day  of  such  death  or  bankruptcy. 

[18.  Either  partner  may  retire  from  the  firm  at  the  end  of  any  ^^^  ^  ^^^^ 
year  of  the  partnership  term,  upon  giving  to  the  other  partner  or  mwhich  case ' 
leaving  at  the  place  where  the  business  is  carried  on  twelve  bepuiSSw^ 
calendar  months'  previous  notice  in  writing  in  that  behalf.     In  ^^  ^^  ^^^' 
such  case  the  other  partner  shall  be  at  liberty  to  purchase  the 
share  of  the  retiring  partner  in  the  property  of  the  firm  upon 
giving  to  him  or  leaving  at  the  said  place  of  business  a  notice 
in  writing  to  that  effect  at  any  time  before  the  determination  of 
the  partnership  by  reason  of  the  first-mentioned  notice  (6).] 


(a)  This  will  only  be  inserted  when  from  the  nature  of  the  business  it  is 
thought  necessary. 

(6)  The  above  clause  will  be  inserted  only  when  expressly  stipulated 
for.  Sometimes  the  following  clause  will  meet  the  intention  of  the 
parties : — 

If  upon  taking  any  such  annual  account  as  aforesaid  it  shall  Power  to 
appear  that  the  partnership  business  has  not  been  carried  on  ^  de^^nSlT 
during  the  then  preceding  year  so  as  to  produce  profit  after  l^^^^^f^ 
allowing  to  each  partner  interest  after  the  rate  of  £5  per  cent,  no  profits. 
per  annum  on  the  amount  of  his  capital  for  the  time  being  in 
the  said  business,  it  shall  be  lawful  for  either  partner,  at  any 
time  within  one  calendar  month  from  the  time  of  the  taking 
such  account,  to  give  a  notice  in  writing  to  the  other  partner  of 
his  desire  that  the  said  partnership  shall  determine,  or  to  leave 
such  notice  at  the  place  where  the  partnership  business  shall  for 
the  time  being  be  carried  on,  and  in  such  case  the  partnership 
shall  cease  and  determine  immediately  upon  the  giving  ox 
leaving  of  such  notice. 
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BETWEEN         [19.  If  (c)  either  partner  shall  commit  a  wilful  breach  of 

TWO  PEB80NS 

'-  these  articles  or  act  contrary  to  the  good  faith  which  ought  to 

expoi  a  partner  ^®  observed  between  partners,  or  shall  become  incapable  by 
m  certain         reasou  of  luuacy  or  otherwise  to  take  his  part  in  the  manage- 


VH0QI* 


ment  of  the  partnership  business,  then  and  in  either  of  such 

cases  the  other  partner  may  by  a  notice  in  writing  given  to  him, 

or  (if  he  shall  be  found  lunatic  by  inquisition)  to  his  committee, 

expel  him  from  the  partnership  as  from  the  date  of  such  notice, 

but  so  that  if  the  expulsion  shall  be  on  account  of  a  breach  of 

duty  the  notice  shall  be  given  within  one  calendar  month  after 

the  discovery  thereof :  And  if  any  question  shall  arise  whether  a 

case  has  happened  to  authorise  the  exercise  of  this  power,  such 

question  shall  be  referred  to  arbitration  under  the  provision  in 

Share  of  that  behalf  hereinafter  contained.     The  partner  giving  such 

partner  may     notice  of  expulsion  as  aforesaid  may  by  the  same  or  any  other 

^  othOT**^    notice  to  be  given  as  aforesaid  within  one  calendar  month  from 

P*'^®^-  the  date  of  the  first  notice  signify  his  intention  to  purchase  the 

share  of  the  expelled  partner  in  the  partnership  property,  in 

which  case  he  shall  be  deemed  the  purchaser  thereof  accordingly 

as  from  the  date  of  such  expulsion.] 

Mode  of  20.  The  price  to  be  paid  for  the  purchase  of  the  share  of  a 

asoertaimnpc  .  . 

value  of  Bhare  deceased  Or  bankrupt  [or  retiring  or  expelled]  partner  under  the 
foregoing  provisions  shall  be  the  net  value  thereof  after  pro- 
viding for  the  debts  and  liabilities  of  the  firm  on  the  day  of  the 
determination  of  the  partnership,  and  if  the  parties  shall  be 
unable  to  agree  as  to  the  value  thereof,  the  same  shall  be  ascer- 
tained by  two  indifferent  persons,  one  to  be  appointed  by  the 
vendor  or  vendors,  and  the  other  by  the  purchaser,  or  by  an 
umpire  to  be  appointed  by  the  two  valuers  before  they  proceed 
to  business,  and  if  either  party  shall  fail  to  appoint  a  valuer  for 
the  space  of  fourteen  days  after  being  called  on  so  to  do  by  the 
other  party,  or  shall  appoint  a  valuer  who  shall  refuse  to  act,  the 
valuer  appointed  by  the  other  party  shall  make  a  fiaial  valuation 
Purchase-  alone.  The  sum  of  money  ascertained  to  be  the  value  of  the 
paid  ^y  instai-  Baid  share  shall  be  paid  by  the  purchaser  to  the  vendor  or 


inentfl. 


(c)  It  must  depend  on  the  circumstances  whether  this  clause  shall  be 
inserted.  Sometimes  it  may  be  desirable  to  specif  3r  more  particularly  what 
acts  shall  justify  a  notice  ot  expulsion,  and  sometimes  it  will  be  better  to 
omit  the  clause,  leaving  each  party  to  his  remedy  in  the  Court  in  case  of 
the  misconduct  of  the  other. 
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vendors  by  four  equal  instalments,  at  the  expiration  of  six,      bbtwbbw 

TWO  PEB801T8« 

twelve,  eighteen,  and  twenty-four  calendar  months  respectively,  1 

from  the  determination  of  the  partnership,  with  interest  for  the 
same,  or  the  instalments  thereof  for  the  time  being  remaining 
unpaid,  after  the  rate  of  £5  per  cent,  per  annum,  and  shall  be 
secured  by  the  bond  of  the  purchaser,  who  shall  also  by  the  same 
or  another  bond  indemnify  the  vendor  or  vendors  and  the  estate 
of  the  deceased  or  outgoing  partner  against  the  debts  and 
liabilities  of  the  firm,  and  the  vendor  or  vendors  shall  at  the 
request  and  cost  of  the  purchaser  do  and  execute  all  acts,  deeds, 
and  things  necessary  or  proper  for  vesting  in  him  the  share  pur- 
chased by  him  as  aforesaid  and  for  enabling  him  to  get  in  the 
outstanding  credits  and  effects  of  the  firm. 

21.  In  ascertaining  the  sum  of  money  to  be  paid  for  the  pur-  Nothinff  to  be 
chase  of  the  share  of  a  deceased  or  outgoing  partner  as  aforesaid  goodwOL 
nothing  shall  be  allowed  for  the  goodwill  of  the  business  (d). 

22.  Upon  the  determination  of  the  partnership,  if  no  other  Pinal  diTiaon 
arrangement  is  made  under  the  foregoing  provisions,  the  property  partnership  if 
and  effects  of  the  firm  shall  be  realized  and  the  proceeds  applied,  ^*^ment 
1st,  in  paying  the  debts  and  liabilities  of  the  firm ;  2ndly,  in  ^  "^e- 
repaying  to  each  partner  the  amount  of  capital  brought  in  by 

him,  with  such  interest  (if  any)  as  may  be  owing  thereon,  and  the 
surplus  (if  any)  shall  be  divided  between  the  partners  or  their 
respective  representatives  in  equal  shares  [or  in  proportion  to 
their  respective  shares  in  the  profits  of  the  said  business]. 

23.  Upon  the  determination  of  the  partnership  during  the  Dissolution 
joint  lives  of  the  partners,  either  of  them  shall  be  at  liberty  to  ^^rtLcd  in 
advertise  the  dissolution  in  the  London  Gazette  and  other  papers,  q^^  ^^ 
and  to  send  notices  thereof  to  customers  and  others. 

24.  If,  during  the  continuance  of  the  said  partnership,  or  at  Arbitration 
any  time  afterwards,  any  difference  shall  arise  between  the  said      ^^' 
partners,  or  their  respective  representatives,  in  regard  to  the 
construction  of  any  of  the  articles  herein  contained,  or  to  any 
division,  act,  or  thing  to  be  made  or  done  in  pursuance  hereof, 

or  in  regard  to  the  rights  or  liabilities  of  either  party  hereunder, 
or  to  any  other  matter  or  thing  relating  to  the  said  partnership 
or  the  affairs  thereof,  such  difference  shall  be  forthwith  referred 
to  two  arbitrators,  one  to  be  appointed  by  each  party  in  differ- 

(d)  If  the  goodwill  is  to  be  paid  for  it  should  be  stated. 
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enoe,  or  to  an  umpire  to  be  ohosen  by  the  arbitrators  before 
entering  on  the  consideration  of  the  matters  referred  to  them, 
and  every  suoh  reference  shall  be  deemed  an  arbitration  within 
the  Common  Law  Procedure  Act,  1854,  and  the  submission  to 
arbitration  may  be  made  a  rule  of  Her  Majesty's  High  Court 
of  Justice  at  the  instance  of  either  party. 
In  witness,  &c. 


BETWEEN 
TWO  PEBSONB. 

(^Short  Form,) 


No.  II.  . 

DEED  q/"  Partnership  beticeen  Two  Persons  {a  very  s/iort 
form)  {a). 


Parties.  THIS  INDENTUEE,  made  the 


day  of 


18-, 


Duration  of 
partnership. 


Name  of  firm 
and  place  of 
business. 


Bankers. 
Capital. 


Between  A.  B.,  of,  &o.  {one  partner) ,  of  the  one  part,  and 
C.  D.,  of,  &c.  {other partner),  of  the  other  part:  WITNESSETH 
that  the  parties  hereto  covenant  and  agree  to  become  partners  in 
the  business  of ,  upon  and  subject  to  the  following  con- 
ditions, namely : — 

1.  Thb  partnership  shall  commence  on  the day  of , 


and  shall  continue  until  determined  by  six  calendar  months' 
notice,  to  be  given  by  one  partner  to  the  other,  or  to  be  left  at 
the  place  of  business. 

2.  The  name  of  the  firm  shall  be ,  and  the  business  shall 

be  carried  on  at  the  premises  No. {describe  the  premises)  ^ 

or  at  such  other  place  as  the  partners  shall  from  time  to  time 
agree  on. 

3.  The  bankers  of  the  firm  shall  be &  Co. 

4.  The  capital  of  the  firm  shall  be  £ ,  and  the  same  shall 

not  be  reduced  without  the  consent  of  both  partners.  The  said 
capital  is  at  present  represented  by  the  stock  in  trade  in  and 
upon  the  said  premises,  which  have  been  valued  at  £ j  and 


a  In  this  precedent  those  clauses  are  omitted  which  only  express  what 
d  be  the  role  of  law  or  equity  in  the  absence  of  stipalation. 
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the  sum  of  £ cash  standing  to  the  credit  of  the  firm  at  the      bbtwken 

said  bank,  and  which  stock  in  trade  and  cash  belong  to  the  (^short  Form.) 
partners  in  equal  shares. 

5.  The  profits  and  losses  of  the  business  shall  be  divided  Profits  and 
between  the  partners  in  equal  shares  {b). 

6.  Proper  accounts  shall  be  kept  of  all  partnership  transao-  Yearly  stock- 
tions,  and  on  the  iilst  day  of  December  in  every  year,  pr  as  soon  **^^^' 
afterwards  as  possible,  a  balance-sheet  shall  be  made  out,  show- 
ing the  assets  and  liabilities  of  the  firm,  and  what  belongs  and  is 

due  to  each  partner  for  capital  and  share  of  profits,  and  the  same 
shall  be  signed  by  both  partners,  and  when  so  signed  shall  be 
conclusive,  except  that  if  a  manifest  error  shall  be  discovered 
therein  within  three  calendar  months  after  the  signature  thereof 
such  error  shall  be  rectified. 

7.  Each  partner  may  draw  the  monthly  sum  of  £ out  of  Monthly 

the  partnership  cash  on  account  of  his  share  of  profits  for  the  ^^^'^^^^^ 
current  year,  but  if  on  taking  the  yearly  account  it  shall  appear 

that  the  monthly  sums  drawn  out  by  either  partner  exceed  his 
share  of  profits,  he  shall  forthwith  refund  the  excess. 

8.  Upon  the  determination  of  the  poitnership  (c),  the  assets  Final  acoomit 
of  the  partnership  shall  be  realized  and  applied,  1st,  in  payment  ^^^^'^ 
of  the  debts  and  liabilities  of.  the  firm,  and  2ndly,  in  paying  tq  partnership, 
each  partner  the  amount  of  his  capital  in  the  said  business,  and 

the  surplus  (if  any)  shall  be  divided  between  the  partners  or  their 
respective  representatives  in  equal  shares  [pr  in  proportion  to 
their  shares  in  the  profits  of  the  business]. 

9.  All  matters  in  difference  in  relation  to  the  partnership  Arbitration 
affairs  shall  be  referred  to  the  arbitration  of  two  indifferent      ^"*' 
persons,  one  to  be  appointed  by  each  party,  and  every  such 
arbitration  shall  be  subject  to  the  provisions  relating  to  arbitra- 
tion contained  in  the  Common  Law  Procedure  Act,  1854. 

In  witness,  &c. 

{h)  This  precedent  can  be  easily  adapted  to  a  case  where  the  capital  is 
found  by  the  partieSi  and  the  profits  are  divided  in  unequal  shares.  But 
it  should  be  borne  in  mind,  that  if  the  capital  is  found  in  different  pro- 
portions to  those  in  which  profits  are  divided,  there  should  be  a  provision 
allowing  interest  on  capital. 

(c)  If  it  is  wished  to  give  a  surviving  partner  the  option  to  purchase  the 
share  of  a  deceased  partner,  a  provision  to  that  effect  can  be  framed  from 
Precedent  No,  I. 
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IKUKBOUAL 


£«citaltiiat 
oskepttxtaer 
haefor  Mnae 


Axi'WiUMait  to 
•daut  other 


DEED  of  Faktkebship  hctweeti  Two  Pebsoks.  vAene  oire 
fitMk  tfie  n-HOLE  of  ^i^  Capital  io  commettee  wUh^  amd 
iite  Fboftt^  are  dirided  m  UjiBQUAL  &i^X£s — Sfbciai. 
Pbovi€iok  fi»r  Hit  Wii»ow  or  Childxek  ^  a  deoeasfd 
Partner^ 

THIS  CsDEXTUEE,  &e.  (rfa/f  aiw/  jwr/ic«) :  Whereas  the 

aaid  A.  E.  lias  far  some  jeare  canied  on  the  bofiiiieas  of 

upon  oertain  leafiehold  premifies  in Etzeet  in  the  town  of 

^  held  bj  him  for  a  term  of  Tears  which  wiD  expire  on  the 

daj  of ^  18 — ^  at  the  yearly  rent  of  £ :  Akd 


that  tftock  in 
tcade,  4c., 
shall  be  taken 

TiJualJOBL 


WHEKEA^  the  said  A.  B.  has  agreed  to  admit  the  aaid  C.  D.  into 
paxtnenhip  with  him  npon  the  tenns  and  conditions  hereinafter 
ezpressed :  And  whereas  it  is  part  of  the  arrangement  that  the 
plant  and  stoc^  in  trade  in  and  about  the  said  premises  shall  be 

taken  bj  the  said  partnerehip  at  the  sum  of  £ ^  at  which 

the  same  have  been  rained ;  and  that  the  said  A.  B.  shall  paj 

into  the Bank  to  the  partnerehip  aoooont  the  snm  of  £ ^ 

and  that  the  said  sums  of  £ and  £ ^  making  together  the 

sum  of  £ ^  shall  be  considered  as  capital  brought  in  to  the 

said  bufiinesB  by  iinQ  said  A.  B.,  and  shall  be  credited  to  him  in 


Pajmenthj 
oue  partner  of 
cash  ac  capital 

tu" 


part. 


Place  of 
tNiaiueia* 


the  partnership  books  accordingly :  Ajsd  whereas  in  perform- 
ajice  of  the  said  agreCTient  the  said  A.  B.  has  before  the  execu- 
tion of  these  presents  paid  the  sum  of  £ into  the  said 

Bank  to  the  partnership  account :  NO W  THIS  DsDEXTUBE 
WITNESSETH,  Ac.  {covenant  to  become  partners  aM  in  Precedent 
Ifo.L,  p.  706). 

1,  2.  {Duration  of  partnership,  and  name  of  firm  ;  see  Precedent 
No.  L) 

3.  The  business  shall  be  carried  on  at  the  premises  No. 

{describing  them) :  and  the  firm  shall  be  considered  tenants  of 

the  said  premises  to  the  said  A.  B.,  at  the  yearly  rent  of  £ , 

payable  half-yearly  on  the day  of ,  and  the day  of 

in  every  year,  and  they  shall  pay  all  rates  and  taxes  pay- 


able in  respect  of  the  said  premises,  and  shall  keep  the  same,  in 
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good  repair  and  iiiBured  against  loss  or  damage  by  fire  in  the  full      betwebn 
value  thereof.     The  tenancy  may  be  determined  by  the  firm  on    ur  toequai 

the day  of  in  any  year  by  six  calendar  months'       boasbb. 

notice,  but  the  said  A.  B.  shall  not  determine  the  tenancy  so 
long  as  the  firm  shall  desire  to  carry  on  its  business  there. 

4.  The  bankers,  &o.  {as  in  Precedent  No.  /.,  ArL  4). 

6.  The  present  capital  of  the  partnership  is  the  sum  of  £ ,  Capital. 

made  up  of  the  said  plant  and  stock  in  trade,  and  the  said  sum 

of  £ cash  standing  to  the  account  of  the  firm  at  the  said 

bank,  the  whole  of  which  capital  has  been  brought  in  by  the 
said  A.  B.,  as  hereinbefore  is  mentioned. 

6.  The  profits  of  the  said  business  shall  be  divided  between  Profits, 
the  partners  as  follows,  namely,  the  said  A.  B.  shall  be  entitled 

to  three  equal  fourth  parts  thereof,  and  the  said  0.  D.  to  the 
remaining  one  equal  fourth  part  thereof.  Whenever  the  one 
fourth  share  of  profits  belonging  to  the  said  C.  D.  shall  in  any 

year  exceed  £ ,  he  shall  leave  the  excess  in  the  said  business 

as  so  much  capital  brought  in  by  him,  imtil  by  that  means  his 
capital  shall  amount  to  £ • 

7.  Each  partner  shall  receive  interest  after  the  rate  of  £5  per  interest  on 
cent,  per  annum  on  the  amount  of  his  capital  for  the  time  being  **^* 

in  the  said  business,  and  such  interest  shall  be  allowed  before 
any  division  of  profits  is  made. 

8.  All  expenses  and  losses  incurred  in  carrying  on  the  part-  Loases. 
nership  business  shall  be  paid  out  of  the  earnings,  and  if  the 
same  shall  be  insufficient,  the  deficiency  shall  be  made  up  by  the 
partners  in  the  shares  in  which  they  are  entitled  to  the  profits 

of  the  said  business. 

9  to  23.  {As  in  Precedent  No.  L) 

24.  If  the  said  A.  B.  shall  die  during  the  continuance  of  the  Provisions  for 
said  partnership,  the  said  0.  D.  shall  have  the  option  of  pur-  ^^^litoera 

chasing  from  his  representatives  the  messuage  in aforesaid,  ^^^^*^^ 

where  the  said  business  is  carried  on,  for  all  the  then  residue  of  ^*«®' 
the  term  of  fourteen  years  therein  now  vested  in  the  said  A.  B., 
the  price  to  be  as  follows  (that  is  to  say),  If  the  said  A.  B.  shall 

die  on  or  before  the day  of next,  then  the  price  to  be 

£100,  but  if  he  shall  die  at  any  subsequent  period,  then  the 
price  to  fall  and  be  reduced  £o  at  the  expiration  of  every  clear 
period  of  six  calendar  months,  during  which  the  said  A.  B.  shall 
survive  the  said day  of next,  but  no  fall  or  reduction 
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BBTwsEK     Bhall  be  made  on  account  of  any  period  less  than  six  calendar 
nr  mnav^L    months,  the  purchaser  to  take  subject  to  the  payment  of  the 

"°^^^'       yearly  rent  of  £ reserved  by  the  lease  of  the  same  premises, 

and  to  the  observance  and  performance  of  the  covenants  and  oon«i 
ditions  in  the  same  lease  contained,  and  on  the  lessee's  part  to 
be  observed  and  perfumed ;  provided,  however,  that  the  said 
C.  D.  shall  signify  his  intention  of  becoming  the  purchaser  of 
the  said  messuage  to  the  representative  of  the  said  A.  B.  within 
twelve  calendar  months  next  after  the  decease  of  the  said  A.  B., 
and  the  said  C.  D.  shall,  without  requiring  the  production  of  the 
lessor's  title,  accept  an  assignment  of  the  said  premises  for  all 
the  then  residue  of  the  said  term  subject  as  aforesaid,  and  shall 
enter  into  the  usual  covenant  for  the  payment  of  the  said  rent, 
and  the  observance  and  performance  of  the  said  covenants  and 
conditions,  and  for  indemnifying  the  said  representatives  and 
their  estate  and  effects,  and  also  the  estate  and  effects  of  the  said 
A.  B.  therefrom,  such  assignment  and  covenant  to  be  prepared 
by  and  at  the  expense  of  the  said  C.  D. 
Special  pro-  26.  If  either  partner  shall  die  durine  the  continuance  of  the 

TiBioDB  in  case        ,  ■  ,    *■  ,  ,  .  ^ 

of  death  of  said  partnership,  leaving  a  widow,  child  or  children  him  surviv- 
kavlnga  ^'  iug,  the  Surviving  partner  shall,  during  the  remainder  of  the 
^dwnf  ^^^  *®^^"°^  ^^  fourteen  years  hereby  appointed  for  the  continuance 
of  the  said  partnership,  if  such  surviving  partner  and  also  the 
widow  or  a  child  or  children  of  the  deceased  partner  shall  so  long 
live,  pay  to  the  executors  or  administrators  of  the  deceased 
partner  (in  addition  to  any  other  moneys  to  which  they  will  be 

entitled  under  the  foregoing  articles)  the  annual  simi  of  £ , 

by  equal  quarterly  payments,  the  first  of  such  payments  to  be 
made  at  the  end  of  three  calendar  months  next  after  the  decease 
of  the  partner  so  dying  as  aforesaid. 

26.  {Arbitration  clause — see  Precedent  No,  /.,  Art.  24.) 
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No.  IV. 


DEED  of  Copartnership  between  Four  Persons.  bbtwekn 

F0X7B  PEB80NS. 


THIS  INDENTUEE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &c.  [one  partner)^  of  the  first  part,  C.  D.,  of,  &o. 
{another  partner)^  of  the  second  part,  E.  F.,  of,  &o.  {another 
partner)^  of  the  third  part,  and  G.  H.,  of,  &c.  {another  partner) y 
of  the  fourth  part:  WITNESSETH,  that  the  said  A.  B.,  0.  D.,  Mutual 

^  '  '  covenants. 

E.  F.,  and  Q-.  H.,  hereby  mutually  covenant  and  agree  to  become 

partners  in  the  trade  or  business  of ,  upon  and  subject  to 

the  terms,  conditions,  and  stipulations  expressed  in  the  following 
articles  (that  is  to  say) : — 

1,  2,  3.  {Same  as  in  Precedent  No.  L) 

4.  The  banters  of  the  firm  shall  be .     All  cheques  shall  Bankers. 

be  signed  by  at  least  two  partners. 

0.  The  capital  of  the  firm  shall  be  £ ,  made  up  and  brought  Capital. 

in  as  follows  (that  is  to  say) :  The  plant  and  stock  in  trade  in 

and  upon  the  said  premises  in street  belonging  to  the  said 

A.  B.  and  C.  D.,  and  which  have  been  valued  at  £ ,  shall  be 

taken  to  and  become  the  property  of  the  firm  hereby  constituted, 
and  each  of  them  the  said  A.  B.  and  C.  D.  shall  be  credited  in 

respect  thereof  with  the  sum  of  £ ,  as  so  much  capital 

brought  in  by  him :  The  said  E.  F.  shall  forthwith  pay  the  sum 

of  £ to  the  account  of  the  said  firm  at  the  said  bank,  and 

shall  in  respect  thereof  be  credited  with  £ as  so  much 

capital  brought  in  by  him :  And  the  said  Q-.  H.  shall  bring  in 

the  sum  of  £ out  of  his  share  of  profits  as  hereinafter  is 

provided. 

6.  Each  partner  shall  receive  interest  after  the  rate  of  £5  per  interest  on 
cent,  per  annum  on  the  amount  of  his  capital  for  the  time  being  ^^^ 

in  the  said  business. 

7.  If  any  partner  shall  with  the  consent  of  the  other  partners  Advances, 
advance  to  the  firm  any  money  beyond  the  capital  hereby  agreed 

to  be  brought  in  by  him,  the  same  shall  be  a  debt  from  him  to 
the  firm,  and  may  be  withdrawn  at  any  time  at  one  calendar 
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Profita. 


Losses  and 
expenses. 


Drawings  by 
partners. 


Mutual 
obligations  of 
partners. 


Ko  partner  to 
give  credit,  if 
forbidden  by 
other, 


month's  notice,  and  shall  in  the  meantime  bear  interest  at  the 
rate  of  £5  per  cent,  per  annum. 

8.  The  profits  of  the  business  shall  belong  to  the  partners  in 
the  following  shares,  namely  {state  the  proportions). 

9.  The  rent  of  the  said  premises  where  the  business  is  carried 
on,  and  all  expenses  incurred  in  or  about  the  said  business,  and 
all  losses  (if  any)  arising  thereon  shall  be  paid  and  borne  out  of 
the  earnings  of  the  business,  and  if  the  same  shall  be  insufficient 
shall  be  paid  and  borne  by  the  partners  rateably  and  in  propor* 
tion  to  their  respective  shares  in  the  profits  of  the  business. 

10.  Each  partner  shall  be  at  liberty  to  draw  out  of  the  partner- 
ship cash  on  account  of  his  share  of  profits  for  the  current  year, 

as  to  the  said  A.  B.  the  monthly  sum  of  £ ,  as  to  the  said 

C.  D.  the  monthly  sum  of  £ ,  as  to  the  said  E.  F.  the 

monthly  sum  of  £ ,  and  as  to  the  said  G.  H.  the  monthly 

simi  of  £ ,  and  if  the  monthly  sums  drawn  out  by  any 

partner  in  any  one  year  shall  exceed  his  share  of  profits  for  that 
year  as  appearing  by  the  yearly  account,  the  excess  shall  be 
forthwith  repaid  by  him  to  the  firm. 

11.  Proper  books  of  account,  &c.  [as  in  Precedent  No.  /., 
Art.  10). 

12.  All  the  partners  shall  devote  their  whole  time  and  atten- 
tion to  the  partnership  business,  and  no  partner  shall  be  en- 
gaged directly  or  indirectly  in  any  other  business.  They  shall  be 
faithful  to  each  other  in  all  partnership  transactions,  and  at  all 
times  furnish  to  each  other  correct  accounts  and  statements  of 
and  concerning  all  sudi  transactions  without  any  concealment  or 
suppression.  No  partner  shall  employ  any  money  or  effects  of 
the  firm  or  engage  its  credit  except  on  account  of  the  partner- 
ship business  and  the  bond,  fide  carrying  on  of  the  same,  or  do 
or  suffer  anything  whereby  any  such  money  or  effects  or  his 
share  therein  may  be  taken  in  execution  or  in  anywise  assigned, 
charged  or  incumbered  for  or  in  respect  of  his  private  debts.  No 
partner  shall,  without  the  consent  of  the  other  partners  or 
partner,  become  bail  or  surety  for  any  person. 

13.  No  partner  shall  lend  any  money  or  deliver  upon  credit 
any  goods  belonging  to  the  firm  to  any  person  whom  the  other 
partners  or  partner  shall  by  notice  in  writing  have  forbidden 
him  to  trust,  and  if  any  partner  shall  do  so,  he  shall  make  good 
to  the  other  partners  all  loss  arising  thereby. 


PARTNERSHIP  DEEDS.  719 

14.  No  partner  shall  release  or  compound  any  debt  owing  to      bbtwebn 

or  claim  of  the  firm  without,  the  consent  in  writing  of  the  other  1 

partners  or  partner,  and  if  any  partner  shall  do  so,  he  shall  at  o?  cotito^ 
^ihe  request  of  the  other  partners,  or  any  or  either  of  them,  pay  debts,  &c., 

to  the  firm  the  full  amoxmt  of  such  debt  or  claim. 

15.  No  partner  shall  without  the  consent  of  the  other  partners  "^^^^^^f", 
or  partner  discharge  a  derk  or  servant,  except  for  flagrant  mis- 
conduct. 

16.  On  the  31st  day  of  December  in  every  year  during  the  Yearly 
continuance  of  the  partnership,  cSbc.  {aatne  as  Precedent  No,  /., 
Art.  15,  mbstituting  ^^four  books  "  for  "  ttoo  books/^  and  "  all  the 
partners^^  for  ^^ both partners^^  where  necessary). 

17.  After  the  signing  of  the  annual  account  each  partner  may  Each  partner 
draw  out  his  share  of  the  profits  as  thereby  appearing,  save  and  to  drawo^T^ 

except  that  so  long  as  any  part  of  the  said  sum  of  £ hereby  ^S^Sy^wSunt. 

agreed  to  be  brought  in  as  capital  by  the  said  Q-.  H.  shall 

remain  unpaid,  the  said  G.  H.  shall  receive  out  of  his  share  of 

profits  for  such  year  the  sum  of  £ only,  and  the  surplus 

x>f  his  share  shall  remain  in  the  said  business  until  by  this 

means  the  whole  of  the  said  sum  of  £ shall  have  been 

brought  in. 

18.  Upon  the  termination  of  the  partnership  by  effluxion  of  ProTiaionfor 

the  said  term  of  years,  the  assets  of  the  firm  shall  be  upof^^ttl 

realised,  and  the  proceeds  applied,  Ist,  in  payment  of  the  debts      ^  ^««. 
and  liabilities  of  the  firm,  and  2ndly,  in  paying  to  each  partner 

the  amount  of  capital  brought  in  by  him  into  the  said  business 
with  all  interest  (if  any)  due  thereon,  and  the  surplus  (if  any) 
shall  be  divided  between  the  partners  rateably  and  in  proportion 
to  their  respective  shares  in  the  profits  of  the  business. 

19.  Any  partner  shall  be  at  liberty  to  retire  from  the  firm  Power  to  miy 
at  the  end  of  any  year  of  the  term,  upon  giving  to  the  other  S^f' 
partners  or  partner,  or  leaving  at  the  place  where  the  business  is 

carried  on,  twelve  calendar  months'  previous  notice  in  writing 
in  that  behalf  (a). 

20.  If  any  partner  (i)  shall  make,  draw,  accept,  or  indorse  any  Piovision  for 

T^'ii     i»  i_  •  A  •  •! •     j.i_      expulsion  of 

bill  01  exchange  or  pronussory  note,  or  give  any  security  m  the  partner  in 
name  of  the  firm  (except  it  be  done  on  accoimt  of  the  partner-  ^'^^  eventa. 

{a\  This  clause  will  be  inserted  only  when  stipulated  for, 
(6)  See  note  (c),  at  p.  710,  auprd. 
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FOUB  PEB80N8  •'  «/        o  ' ' 

'-  shall  do  or  suffer  anything  whereby  the  partnership  effects  or  any 

of  them  shall  be  taken  in  execution  or  charged  or  incumbered 
for  or  in  respect  of  his  private  debts,  or  shall  fail  to  account  for 
money  received  by  him  in  respect  of  any  partnership  transaction 
after  being  required  so  to  do  by  the  other  partners  or  any  of 
them,  or  shall  act  in  other  respects  contrary  to  the  good  faith 
which  ought  to  be  observed  between  partners,  or  shall  become 
incapable  by  reason  of  lunacy  or  otherwise  to  take  his  part  in 
the  management  of  the  partnership  business,  then  and  in  either 
of  such  cases  the  other  partners  or  partner  may  by  a  notice 
in  writing  given  to  him  or  (if  he  shall  be  found  a  lunatic  by 
inquisition)  to  his  committee  expel  him  from  the  partnership  as 
from  the  date  of  the  notice,  but  so  that  if  the  expulsion  shall  be 
on  account  of  any  breach  of  duty  the  notice  shall  be  given 
within  three  calendar  months  after  the  discovery  thereof.  And 
if  any  question  shall  arise  whether  a  case  has  happened  to 
authorize  the  exercise  of  this  power,  such  question  shall  be  re- 
ferred to  arbitration  under  the  power  in  that  behalf  hereinafter 
contained. 
On  retirement,  21.  If  any  partner  shall  retire  or  be  expelled  from  the  part- 
p&rtners  nership  as  aforesaid,   or  shall  become  bankrupt,  he  shall  be 

soiutfon'tobe    deemed  to  have  ceased  to  be  a  partner  on  the  day  of  the  date  of 
i^rt^  in        such  retirement,  expulsion,  or  bankruptcy  as  the  case  may  be, 
and  the  continuing  partners  or  partner  shall  be  at  liberty  to 
advertise  the  dissolution  of  the  partnership  as  regards  the  late 
partner  in  the  London  Gazette  and  elsewhere,  and  to  sign  the 
name  of  the  late  partner  to  the  notice  of  dissolution. 
&^^  f  ^SSn        ^^'  ^^^^  ^^^  death  of  any  partner,  or  upon  any  person  ceasing 
hifl  share  to      to  be  a  partner  by  reason  of  his  retirement,  expulsion,  or  bank- 
partners  as       ruptcy  as  aforesaid,  the  share  of  such  deceased  or  outgoing 
^  "'       partner  in  the  partnership  business  and  in  the  stock  in  trade, 

t^redits  and  effects  thereof,  shall,  as  from  the  time  of  his  death 
or  his  ceasing  to  be  a  partner  as  aforesaid,  go  and  belong  to  and 
be  purchased  by  the  remaining  partners  or  partner,  and  if  more 
than  one  in  equal  shares  [or  in  shares  proportionate  to  their 
then  shares  in  the  business],  and  they  or  he  shall  take  upon 
themselves  or  himself  all  the  partnership  debts  and  liabilities 
as  iroTpi  the  same  date,  and  the  partnership  shall  be  continued 
between  the  said  remaining  partners,  if  more  than  one,  under 
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the  provisions  of  these  presents :  Provided  always,  that  if  the      bbtween 

surviving  or  oontinmng  partners  or  partner  shall,  witnin  six 

calendar  months  from  the  death  of  the  late  partner  or  the  time  ahaUwitSi 

when  he  shall  cease  to  be  a  partner  as  aforesaid,  give  to  his  ^^^^^  ^f 

executor,  administrator,  trustee,  or  committee,  or  to  the  late  Simt  intention 

,  ....       ^ot  to  pur- 

partner  himself  (as  the  case  may  require),  a  notice  in  writing  chase. 

stating  the  intention  of  the  surviving  or  continuing  partners  or 
partner  to  wind  up  the  partnership  affairs,  instead  of  purchasing 
the  share  of  the  late  partner  as  aforesaid,  or  leave  a  notice  in 
writing  to  that  effect  at  the  place  where  the  partnership  husiness 
shall  be  carried  on,  then  and  in  such  case  the  partnership  affairs 
shall  be  wound  up  under  Article  18  as  if  the  partnership  had 
determined  by  effluxion  of  time. 

23.  {If  it  w  intended  that  the  share  of  a  deceased  partner  Provision  for 
shall  be  ascertained  by  tlie  la^t  annual  stock-taking,)     The  sur-  share  of    ^ 
viving  or  continuing  partners  or  partner  succeeding  to   and  o^J^|w^' 
purchasing  the  share  of  a  late  partner  under  the  last  preceding  parSier  by 
article,  shall  pay  to  his  executor  or  administrator,  or  trustee  or  last  annual 
committee,  or  to  the  late  partner  himself,  as  the  case  may  re-         '       ^* 
quire,  such  sum  of  money  as  is  next  hereinafter  mentioned  (that 
is  to  say) :  If  the  late  partner  shall  have  died  or  ceased  to 
be  a  partner  before  the  31st  day  of  December  next,  then  a  sum 
of  money  equal  to  the  capital  brought  in  by  him  into  the  partner- 
ship as  hereinbefore  mentioned,  together  with  interest  on  the  same 
sum  of  money  after  the  rate  of  £ per  cent,  per  annum,  com- 
puted from  the  commencement  of  the  partnership  until  the  day 
of  his  death,  or  of  his  ceasing  to  be  a  partner  as  aforesaid,  such 
interest  to  be  in  lieu  of  any  share  of  profits  during  that  period : 
If  the  late  partner  shall  have  died  or  ceased  to  be  a  partner  on 
the  31st  day  of  December  in  any  year,  then  such  a  sum  of  money 
as  by  the  annual  account  taken  under  Article  16  shall  be  found 
to  be  the  net  amount  or  value  of  the  said  share  on  the  same  31st 
day  of  December :  And  if  the  late  partner  shall  have  died  or 
ceased  to  be  a  partner  on  any  day  later  than  the  3l6t  day  of 
December  next,  and  not  being  any  subsequent  31st  day  of 
December,  then  such  a  sum  of  money  as  by  the  annual  account 
taken  under  Axtide  16  shall  be  found  to  be  the  net  amount  or 
value  of  the  said  share  on  the  31st  day  of  December  immediately 
preceding  his  death,  or  the  day  of  his  ceasing  to  be  a  partner  as 
aforesaid,  with  interest  on  the  same  sum  of  money  after  the  rate 
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day  of  December  up  to  the  day  of  his  death  or  of  his  ceasing  to 

be  a  partner  as  aforesaid,  such  interest  to  be  in  lieu  of  any  share 
of  profits  during  the  same  period.     The  interest  payable  under 
this  Article  in  lieu  of  profits  shall  be  paid  on  demand,  and  the 
principal  money  payable  under  this  Article  shall  be  paid  by  four 
equal  instalments,  at  the  expiration  of  six,   twelve,   eighteen, 
and  twenty-four  calendar  months  respectively,  computed  from  the 
death  of  the  late  partner,  or  from  the  time  of  his  ceasing  to  be 
a  partner  as  aforesaid,  with  interest  on  the  amount  for  the  time 
being  remaining  unpaid  after  the  rate  of  £5  per  cent,  per  annum, 
computed  from  the  same  time.     The  surviving  or  continuing 
partners  or  partner  shall  give  their  or  his  bond  for  securing 
the  payment  of  the  said  principal  money  by  such  instalments  and 
with  such  interest  as  aforesaid  to  the  person  or  persons  entitled 
thereto,  and  also  for  indemnifying  him  and  them  from  the 
partnership  debts  and  liabilities;  and  such  person  or  persons 
shall,  at  the  request  and  cost  of  the  surviving  or  continuing 
partners  or  partner,  execute  and  do  all  such  acts,  deeds  and 
things  necessary  or  proper  for  vesting  the  said  share  in  them  or 
him,  and  for  enabling  him  or  them  to  collect  and  get  in  the 
partnership  credits  and  effects. 
Share  of  23a.  (If  it  is  intended  that  there  shall  be  a  new  stock-taking 

deceased  or  ^  "^  ^ 

outgoing  to  ascertain  the  share  of  the  deceased  or  outgoing  partner,  the 

aaoertained  by  follmcing  will  be  Substituted  for  Article  23  above.)     Upon   the 

^''^-        death  of  a  partner,  or  upon  a  person  ceasing  to  be  a  partner 

as  aforesaid,  the  sum  to  be  paid  for  the  purchase  of  his  share 

in  the  property  of  the  partnership  shall  be  the  net  value  of  such 

share  on  the  day  of  his  death  or  of  his  ceasing  to  be  a  partner 

as  aforesaid,  after  providing  for  the  debts  and  liabilities  of  the 

firm,  and  so  that  in  estimating  such  value  the  goodwill  of  the 

business  shall  not  be  taken  into  account  {a).    And  if  the  parties 

shall  be  unable  to  agree  as  to  the  net  value  of  the  said  share, 

the  same  shall  be  ascertained  by  two  indifferent  persons,  one  to 

be  appointed  by  the  vendor  or  vendors,  and  the  other  by  the 

purchaser  or  purchasers,  or  by  an  umpire  to  be  appointed  by 

the  two  valuers  before  they  proceed  to  business,  and  if  either 

party  shall  fail  to  appoiat  a  valuer  for  the  space  of  fourteen 

(a)  If  the  goodwill  is  to  be  paid  for,  it  should  be  stated. 
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days  after  being  called  on  so  to  do  by  the  other  party,  or  shall      between 

appoint  a  valuer  who  shall  refuse  to  act,  the  valuer  appointed ' 

by  the  other  party  shall  make  a  final  valuation  alone.  The 
sum  of  money  ascertained  as  the  net  value  of  the  said  share 
shall  be  paid  by  four  equal  instalments,  &c.  (as  in  the  above 
clamey  No.  23,  to  the  end). 

24.  All  questions  which  may  arise  during  the  continuance  of  QuestioxiB  of 
the  said  partnership  touching  the  conduct  or  management  of  S^b^^ded 
the  partnership  afPairs,  including  the  employment  and  dismissal  ^J^^^^^ 
of  clerks  and  servants,  the  giving  of  credit,  and  the  compounding 

of  debts  and  claims,  shall  be  decided  (in  case  there  shall  be  three 
or  more  partners  for  the  time  being)  by  the  majority  in  number 
of  the  partners. 

25.  If  any  difference  shall  arise  between  the  partners  for  the  ArWtratior 
time  being,  or  their  respective  representatives,  or  any  other 
persons  interested  under  these  presents,  in  regard  to  the  con- 
struction of  these  presents,  or  to  any  act  or  thing  to  be  done  in 
pursuance  hereof,  or  to  any  other  matter  or  thing  relating  to  the 

said  partnership  or  the  affairs  thereof,  then,  subject  to  the  last 
preceding  Article)  the  matter  in  difference  shall  be  referred  to, 
Ac.  {Arbitration  clause,  suprd,  p.  711.) 
In  witness,  &c. 


No.V. 

DEED  of  Partnership  bettceen  Brewers.  Usual  Clauses,      between 

including  a   Provision   enabling  either    Partner    to L 

NOMINATE  by  Will  a  Son  to  succeed  him. 

THIS  INDENTUEE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &c.   {one  partner),  of  the  first  part,  0.  D.,  of,  &c. 
{other  partner)^  of  the  second  part,  and  E.  P.,  of,  &c.  {other 
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Recital  of 
agreement  by 
present 
partners  to 
take  in  third. 

ParticulEin  of 
assets  and 
liabilities  of 
present 
partners. 


Agreement 
that  new 
partner  thaXL 
purchase  a 
share  of  assets, 


and  payment 
by  hun  of  pur- 
chase-money. 

Conveyance 
and  assign- 
ment of  free- 
hold and  lease- 
hold property 
so  as  to  vest 
share  in  new 
partner. 


2)artner)f  of  the  third  part :  Whi^reas  the  said  A.  B.  and  C.  D. 
have  for  some  time  past  carried  on  the  business  of  brewers  and 

maltsters  at ,  and  it  has  been  agreed  that  the  said  E.  F. 

shall  join  them  in  the  said  business :  And  whereas  the  property 
and  assets  of  the  said  A.  B.  and  C.  D.  as  such  partners  as  afore- 
said consist  of,  1st,  the  freehold  and  leasehold  houses  and  pre- 
mises mentioned  and  described  in  the  1st  part  of  the  schedule 
hereunder  written,  and  which  have  been  valued  at  £ ,  with- 
out any  deduction  for  the  mortgages  affecting  the  same  ;  2ndly, 
the  brewery  plant  and  stock-in-trade,  the  particulars  whereof  are 
stated  in  the  2nd  part  of  the  said  schedule,  and  which  have  been 

valued  at  £ ;  and  3rdly,  the  book  debts  owing  to  the  said 

A.  B.  and  C.  D.,  the  particulars  whereof  are  set  forth  in  the 
8rd  part  of  the  schedule,  and  which  book  debts,  after  allowing 

for  bad  or  doubtful  ones,  are  estimated  at  £ :  And  whereas 

the  mortgages  affecting  the  said  freehold  and  leasehold  premises, 
and  the  other  debts  and  liabilities  of  the  said  A.  B.  and  0.  D.  as 

such  partners  as  aforesaid,  amount  to  the  sum  of  £ ,  and  the 

particulars  thereof  are  set  forth  in  the  4th  part  of  the  said 
schedule :  And  whereas  the  said  debts  and  liabilities  being 
deducted  from  the  value  of  the  said  property  and  assets  makes 

the  net  value  of  the  said  property  and  assets  to  be  £ :  And 

whereas  it  has  been  agreed  that  the  said  E.  F.  shall  purchase 
from  the  said  A.  B.  and  C.  D.  one  equal  fifth  part  or  share  of 
the  said  property  and  assets,  subject  to  the  said  debts  and  liabili- 
ties, for  the  sum  of  £ ,  being  one  fifth  part  of  the  said  sum 

of  £ ,  and  he  has  accordingly  paid  or  secured  the  payment 

of  the  said  sum  of  £ — 


Witnessing 
part. 

Mutual 
covenant  to 
become 
partners. 


—  to  the  said  A.  B.  and  C.  D.  before  the 
execution  of  these  presents  as  they  do  hereby  acknowledge :  And 
WHEREAS  the  said  freehold  and  leasehold  houses  and  premises 
described  in  the  first  part  of  the  schedule  hereto  have  been  duly 
conveyed  and  assigned  by  deeds  bearing  even  date  with  these 
presents,  so  as  to  vest  two  undivided  fifth  parts  thereof  in  the 
said  A.  B.,  two  other  undivided  fifth  parts  thereof  in  the  said 
C.  D.,  and  the  remaining  one  undivided  fifth  part  thereof  in  the 
said  E.  F.,  subject  to  the  mortgages  affecting  the  same  respec- 
tively: NOW  THIS  INDENTUEE  WITNESSETH,  that 
in  consideration  of  the  premises  the  said  A.  B.,  C.  D.,  and 
E.  F.,  hereby  mutually  covenant  and  agree  to  become  and 
remain  partners  in  the  trade  or  business  of  brewers  and  maltsters 
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upon  and  subject  to  the  oonditions  expressed  in  the  following      bbtwekn 
Articles :  —  


1,  2,  3.  {See  Precedent  No.Ly  Articles  1,  2,  3.) 

4.  The  bankers  of  the  firm  shall  be .     All  cheques  shall  Bankers. 

be  signed  by  at  least  two  of  the  partners. 

5.  The  property  and  assets  late  of  the  said  A.  B.  and  C.  D.,  Capital, 
the  particulars  whereof  are  set  forth  in  the  1st,  2nd  and  3rd 
pa^  of  the  schedule  hereto,  shall  be  the  property  and  assets  of 

the  firm  hereby  constituted,  and  the  debts  and  liabilities  men- 
tioned in  the  4th  part  of  the  said  schedule  shall  be  the  debts  and 
liabilities  of  the  firm  hereby  constituted.     The  said  A.  B.  shall 

be  credited  in  the  partnership  books  with  the  sum  of  £ 

(being  two  fifth  parts  of  the  net  value  of  the  said  property  and 
assets  after  deducting  the  said  debts  and  liabilities)  as  so  much 
capital  brought  in  by  him ;  the  said  C.  D.  shall  be  credited  with 

a  like  sum  of  £ (being  two  other  fifth  parts  thereof)  as  so 

much  capital  brought  in  by  him,  and  the  said  E.  F.  shall  be 

credited  with  the  sum  of  £ (being  the  remaining  one  fifth 

part  thereof)  as  so  much  capital  brought  in  by  him.  Each 
partner  shedl  be  entitled  to  interest  after  the  rate  of  £5  per  cent, 
per  annum  on  the  amount  of  his  capital  for  the  time  being  in  the 
said  business. 

6.  If  any  partner,  &c.     {Advances  by  partners^  see  Precedent 
No.  /.,  Art,  6.) 

7.  The  profits  of  the  said  business  shall  belong  as  to  two  Profits  and 
equal  fifth  parts  thereof  to  the  said  A.  B.,  as  to  two  other  equal   °^*^* 
fifth  parts  thereof  to  the  said  C.  D.,  and  as  to  the  remaining  one 

equal  fifth  part  thereof  to  the  said  E.  F.,  and  they  shall  bear  in 
the  same  proportion  all  losses  arising  from  the  business. 

8.  {Books  of  account  J  see  Precedent  No,  /.,  Art,  10.) 

9  to  17.  {Same  as  Articles  12  to  20  in  Precedent  No.  IV.) 
18.  Each  partner  may  by  will  nominate  one  of  his  sons  to  Either  party 
succeed  on  his  death  to  his  share  of  the  partnership  and  the  ^l^n'to™^"^*^ 
capital  and  future  profits  thereof,  and  the  person  so  nominated  succeed  him 
shall  have  the  option  of  succeeding  to  the  same  share  upon 
signifying  such   option   to  the  surviving  partner  or  partners 
within  six  calendar  months  next  after  the  death  of  the  testator, 
and  the  person  succeeding  as  aforesaid  shall  be  and  become  a 
partner  in  the  concern  in  the  room  and  in  respect  of  the  share 
of  the  testator  upon  the  same  terms  and  conditions  and  in  the 
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—  remained  a  partner  therein,  or  as  near  thereto  as  the  diflferenoes 


of  circumstances  will  admit,  and  he  shall  if  required  so  to  do 
execute  a  proper  deed  or  deeds,  binding  himself  to  observe  the 
said  terms  and  conditions  accordingly.  But  if  the  person  so 
nominated  as  aforesaid  shall  not  signify  his  option  to  succeed  to 
such  share  as  aforesaid  within  six  calendar  months  after  the 
death  of  the  testator,  then  and  in  such  case  he  shall  be  deemed 
to  have  declined  to  succeed  thereto,  and  the  nomination  made 
by  the  will  of  the  testator  shall  be  void,  and  of  no  effect. 
If  nominee  19,  jy  qj^j  person   admitted    into   the    partnership    under 

takes  no  active    ...  -ii  i  ..  i  • 

part  in  Article  18  shall  be  unable  or  unwilling  to  take  an  active  part  m 

allowance  to'  the  management  of  the  business,  then  and  in  either  of  such  cases 
^ClL^ers.  the  Other  partner  or  partners  may  take  upon  himself  or  them- 
selves  the  entire  management  of  the  said  business,  and  in  such 
case  such  annual  sum  shall  be  allowed  to  the  last  mentioned 
partner  or  partners  for  his  or  their  additional  trouble  out  of  the 
share  of  the  admitted  partner  in  the  profits  of  the  said  business 
as  shall  be  agreed  on  between  the  partners,  or  (in  case  of  differ- 
ences) shall  be  determined  by  arbitration  under  the  provision  in 
that  behalf  hereinafter  contained. 
Upon  the  20.  If  any  partner  shall  die  without  having  nominated  a  son 

partner  to  be  his  successor  as  aforesaid,  or  if  the  person  so  nominated 

having  nomi-  shall  decline  to  succeed  to  his  share  as  aforesaid  [or  if  any  part- 
nated  sue-        ^^p  Bhsll  ccasc  to  be  a  partner  by  reason  of  his  retirement,  ex- 

cessor,  or  upon  ^  .  . 

retirement,  pulsion  or  bankruptcy  as  aforesaid],  then  and  in  such  case  the 
go  to  other  share  of  the  deceased  partner  [so  dying  or  ceasing  to  be  a  part- 
^**'^*"'  ner  as  aforesaid]  shall  as  from  the  time  of  his  death  [or  of  his 

ceasing  to  be  a  partner]  go  and  belong,  &c.  {as  in  Precedent 
No.  ir.y  Art.  22). 
Provision  for  21.  The  surviving  Or  continuing  partners  or  partner  suoceed- 
vaiue  of  share,  ing  to  the  share  of  a  deceased  or  retiring  or  expelled  or  bank- 
rupt partner  as  aforesaid  shall  pay,  &c.  {as  in  Precedent  No.  IV. ^ 
Articles  23  or  23a). 

22,  23.  {Same  as  Precedent  No.  IV.y  Articks  24,  25.) 
In  witness,  &c. 

The  Schedule  above  referred  to. 
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No.  VI. 
DEED  of  Copartnership  between  Solicitors  (a).  between 


THIS  INDENTUEE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &c.,  solicitor  {one partner),  of  the  one  part,  and  C.  D., 

of,  &c.,  solicitor  {other  partner),  of  the  other  part:   Whereas  Redteagree- 

the  said  A.  B.  has  for  many  years  carried  on  the  business  of  a  to  take  other 

solicitor  at aforesaid,  and  he  has  agreed  to  take  the  said  Sip.^*"^^*"*^" 

0.  D.  into  partnership  in  consideration  of  a  premium  of  £ 

to  be  paid  by  the  said  C.  D.  on  the  terms  and  conditions  here- 
inafter appearing :  And  whereas  the  said  C.  D.  has  before 
the  execution  of  these  presents  paid  to  the  said  A.  B.  the  sum  of 

£ by  way  of  premium  pursuant  to  the  said  agreement,  as 

he  the  said  A.  B.  doth  hereby  acknowledge :  NOW  THIS  IN-  Witnesriiig 
DENTUEE  WITNESSETH,  that  the  said  A.  B.  and  0.  D  ^^^ 
hereby  mutually  covenant  and  agree  to  become  and  be  partners  v?!^'**^**  ^ 
in  the  profession  or  business  of  solicitors  upon  and  subject  to  partners, 
the  terms,  conditions,  and  stipulations  expressed  in  the  following 
articles  (that  is  to  say), — 

1.  The  said  partnership  shall  continue  for  the  term  of  Duration  of 

years,  computed  from  the day  of :  [Provided  never-  I*"^®"""P- 

theless  {b)y  that  if  the  said  A.  B.  shall  be  desirous  of  determin- 
ing the  said  partnership,  and  of  such  his  desire  shall  give  

calendar  months'  notice  in  writing  to  the  said  0.  D.,  or  leave 

such  notice  at  the  office  in  which  the  business  of  the  partnership 
shall  for  the  time  being  be  carried  on,  then  at  the  expiration  of 
such  notice  the  said  partnership  shall  cease  and  determine.] 

2.  The  firm  and  style  of  the  said  partnership  shall  be  **  B.  style  of  firm, 
and  D." 

3.  The  business  of  the  said  partnership  shall  be  carried  on  at  Place  of 
the  present  offices  of  the  said  A.  B.  (which  are  his  private  pro-    ^^^^' 
perty),  and  the  firm  shall,  during  the  said  partnership,   be 
tenants  of  the  said  offices  at  the  yearly  rent  of  £ ,  without 

(a)  This  deed  will  require  an  ad  valorem  stamp  of  10«.  per  £100,  in 
respect  of  the  premium. 

(6)  This  clause  would  not  be  fair,  if  C.  D.  ifl  paying  a  substantial 
premium  unless  upon  terms  providing  for  its  return  either  wholly  or -in 
.part» 
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any  deduction  for  rates,  taxes,  or  other  impositions  whatsoever 
(except  the  landlord's  property  tax),  to  be  paid  by  equal  half- 
yearly  instalments  on  the day  of and  the day 

of in  every  year,  the  first  of  such  payments  to  be  made  on 

the day  of .     All  external  repairs  and  painting  shall 

be  done  by  and  at  the  expense  of  the  said  A.  B.,  and  all 
internal  repairs  and  painting  shall  be  done  by  and  at  the 
expense  of  the  firm. 

4.  All  the  books,  fixtures,  and  things  now  being  in  or  about 
or  belonging  to  the  said  offices  are  the  property  of  the  said 
A.  B.,  and  shall  remain  his  exclusive  property  during  the  said 
partnership. 

5.  The  partners  shall  be  interested  in  the  profits  of  the  said 
business  in  the  shares  following  (that  is  to  say),  the  said  A.  B. 
shall  be  entitled  to  three  fourths  of  the  said  profits,  and  the  said 
C.  D.  shall  be  entitled  to  one  fourth  part  thereof. 

6.  The  capital  (if  any)  from  time  to  time  required  for  carry- 
ing on  the  said  business  shall  be  made  up  by  the  said  A.  B.  and 
C.  D.  in  the  same  proportions  as  they  are  entitled  to  the  profits 
of  the  said  business  as  aforesaid,  and  if  either  partner  shall  at 
any  time  advance  more  than  his  due  proportion  of  capitcJ,  the 
excess  shall  be  considered  as  a  loan  from  him  to  the  firm,  and 
shall  be  repaid  on  demand,  and  until  repayment  shall  bear  inte- 
rest after  the  rate  of  £5  per  cent,  per  annum. 

7.  The  said  A.  B.  shall  be  at  liberty  to  draw  out  of  the  funds 
of  the  partnership,  for  his  personal  expenses,  the  monthly  sum 

of  £ ,  and  the  said  0.  D.  shall  be  at  liberty  to  draw  out  of 

the  said  funds,  for  his  personal  expenses,  the  monthly  sum  of 

£ ,  and  the  simi  to  be  so  drawn  out  shall  be  in  part  or  full 

satisfaction  (as  the  case  may  be)  of  the  shares  of  the  said  A.  B. 
and  C.  D.  respectively  in  the  profits  of  the  said  business  for  that 
year :  Provided  always,  that  if  in  any  year  the  sums  drawn  out 
as  aforesaid  by  either  partner  shall  exceed  the  amount  of  his 
share  of  the  net  profits  for  that  year,  such  partner  shall  refund 
the  excess  as  soon  as  the  same  shall  be  ascertained  at  the  taking 
of  the  yearly  account  hereinafter  mentioned. 

8.  All  the  expenses  of  and  incidental  to  the  carrying  on  of 
the  said  business,  and  all  losses  which  may  be  incurred  on 
account  thereof,  shall  be  paid  and  borne  out  of  the  profits  of  the 
said  business,  or  in  case  the  same  shall  be  deficient,  then  shall 
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be  paid  by  the  said  partners  in  the  proportions  following  (that  is      betwbbn 
to  say),  three  fourths  thereof  shall  be  paid  by  the  said  A.  B.,  


and  the  remaining  one  fourth  part  thereof  by  the  said  G.  D. 

9.  The  said  partners  shall  keep  proper  books  of  account,  and  Books  of 
enter  therein  the  particulars  of  all  business  done  and  of  all  re-  ^ ' 
ceipts  and  disbursements,  and  all  such  other  matters  and  things 

as  ought  to  be  entered  in  the  said  books  in  the  usual  and  regular 
course  of  business  of  a  solicitor,  and  the  said  books  shall  be  kept 
in  the  offices  of  the  firm,  and  be  open  at  all  convenient  times  to 
the  inspection  of  both  partners. 

10.  The  said  C.  D.  shall  devote  the  whole  of  his  time  to  the  junior  partner 
said  business,  and  diligently  employ  himself  therein  and  promote  JJhSI^iine  to 
to  the  utmost  of  his  power  the  benefit  and  advantage  of  the  said  ^«»>i«»- 
paitnership. 

11.  The  said  A.  B.  shall  not  be  obliged  to  attend  to  the  said  Senior  partner 
business,  any  further  than  he  shall  think  proper,  and  may  either  obii^^ 
actively  engage  in  the  said  business  or  abstain  wholly  or  partially  ^^  ^ 
from  any  active  part  therein,  as  he  shall  from  time  to  time  think 

proper. 

12.  Each  of  the  paitners  shall  be  faithful  to  the  other,  and  Partners  to  be 
neither  of  them  shall,  without  the  previous  consent  in  writing  of  ^JJ^^her. 
the  other  of  them,  employ  any  of  the  moneys  or  efiPects  of  the 

said  partnership,  or  engage  the  credit  thereof  in  any  matter  or 
thing,  except  upon  the  accoimt  and  for  the  benefit  of  the  said 
partnership,  and  neither  of  them  shall,  without  the  previous  con- 
sent in  writing  of  the  other  of  them,  enter  into  any  bond,  or 
become  otherwise  bound,  as  bail  or  surety  for  any  person  or  per- 
sons whomsoever,  or  do  or  suffer  any  act  or  thing  whereby  the 
other  of  the  said  partners  or  the  moneys  or  effects  of  thQ  said 
partnership  shall  or  may  be  charged,  attached,  or  affected. 

13.  On  the day  of  in  every  year  an  account  in  Annual 

writing  shall  be  taken  of  the  moneys,  credits,  and  effects,  debts  £^Sf **  ^  ^ 
and  liabilities  of  the  said  paitnership,  which  annual  account 

shall  be  written  in  two  books,  to  be  respectively  signed  by  the 
said  partners,  and  after  such  signing  each  of  the  said  partners 
shall  take  one  of  the  said  books  into  his  custody,  and  shall  be 
concluded  by  the  said  accoimt,  unless  some  error  shall  appear 
therein,  and  shall  be  notified  within  three  calendar  months  after 
the  taking  of  such  account,  and  then  the  said  account  shall  be 
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opened  so  far  only  as  to  rectify  suoh  error,  and  after  the 
making  up  of  every  suoh  annual  aocount,  all  interest  (if  any) 
which  shall  be  due  to  either  partner  for  any  money  which  may 
have  been  lent  by  him  to  the  said  firm,  shall,  in  the  first  place, 
be  taken  by  such  partner,  and  afterwards  the  said  partners  shall 
divide  between  them  in  the  proportions  aforesaid  the  net  profits 
of  the  said  business  which  have  accrued  or  been  gained  during 
the  then  preceding  year. 

14.  In  case  the  partnership  shall  determine  during  the  joint 
lives  of  the  said  partners,  a  general  statement  and  account  shall 
within  six  calendar  months  after  such  determination  be  made 
and  taken  of  the  partnership  affairs  and  transactions,  and  of  the 
moneys,  credits,  and  effects,  debts  and  liabilities  of  the  said 
firm,  and  the  said  moneys,  credits,  and  effects  shall  be  applied 
in  manner  following  (that  is  to  say),  first,  in  payment  of  the 
debts  and  liabilities  of  the  said  firm  ;  secondly,  in  repaying  to 
each  partner  the  capital  brought  by  him  into  the  said  business, 
with  all  interest  due  thereon,  and  the  surplus  of  the  said  moneys, 
credits  and  effects  shall  be  divided  between  the  said  partners  in 
such  manner  that  the  said  A.  B.  shall  receive  three-fourth  parts 
thereof,  and  the  said  C.  D.  shall  receive  the  remaining  one 
fourth  part  thereof. 

15.  In  case  either  of  the  said  partners  shall  die  during  the 
continuance  of  the  said  partnership,  the  like  statement,  account, 
and  division  shall  be  made  and  taken  between  the  surviving 
partners,  and  the  executors  or  administrators  of  the  deceased 
partner  as  are  by  Article  14  directed  to  be  made  and  taken 
respectively  between  the  partners  on  the  determination  of  the 
said  partnership  during  their  joint  lives :  Provided  always, 
that  the  surviving  partner  shall  be  at  liberty  to  purchase  the 
printed  books,  office  fixtures,  and  furniture  (if  any)  which  shall 
belong  to  the  firm  at  a  valuation,  suoh  valuation  to  be  made  by 
two  indifferent  persons  or  their  umpire,  to  be  appointed  respec- 
tively as  is  hereinafter  provided  in  the  case  of  arbitrators  or 
their  umpire  upon  a  reference  to  arbitration,  and  the  amount  of 
such  valuation  shall  form  part  of  the  partnership  funds,  and  be 
divided  accordingly :  Provided  also,  that  all  deeds,  drafts  of 
deeds,  and  other  papers  belonging  to  clients  or  otherwise  which 
shall  be  in  the  custody  of  the  said  partners,  or  either  of  them, 
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on  aooount  of  the  firm,  shall  (suhjeot  to  the  claims  of  the  persons      between 
to  whom  the  same  shall  belong)  remain  in  the  hands  of  or  be 1- 


delivered  to  the  surviving  partner. 

16.  The  said  A.  B.  shall  be  at  liberty  at  any  time  during  Power  to 
the  said  term  to  give  the  whole  or  any  part  of  his  share  in  the  tolnfa^uce^ 
said  business,  and  the  profits  thereof,  to  any  son  of  him  the  ^^v*,J^^ 
said  A.  B.  who  may  become  a  duly  qualified  solicitor,  and  to 
introduce  such  son  into  the  said  partnership  business  to  the 

extent  of  the  share  to  be  so  given  to  him  as  aforesaid,  and  in 
such  case  the  said  introduced  partner  shall  thenceforth  during 

the  residue  of  the  said  term  of  years  carry  on  the  said 

business  in  partnership  with  the  said  A.  B.  and  C.  D.,  or  the 
said  C.  D.,  as  the  case  may  be,  for  the  then  residue  of  the  said 
term,  upon  and  subject  to  the  like  terms,  conditions,  and  stipu- 
lations as  are  herein  contained  with  regard  to  the  said  intended 
partnership  between  the  said  A.  B.  and  0.  D.,  or  as  near  thereto 
as  the  circumstances  will  permit,  save  and  except  that  the  said 
introduced  partner  shall  be  bound  to  devote  the  whole  of  his 
time  to  the  said  business,  and  diligently  employ  himself 
therein,  and  shall  not  have  the  power  which  is  hereinbefore 
given  to  the  said  A.  B.  of  determining  the  said  partnership  by 
notice* 

17.  {Arbitration  clause,  suprd,  p.  711.) 
In  witness,  &o. 


No.  VIL 
DEED  q/^  Copartnership  between  Surgeons  and  Apothe-      between 

.    V  BUBOEONB  AVD 

CARIES  {a}'  AF0THECABIE8. 

THIS  INDENTURE,  made  the day  of ,  Between  Parties 

A.  B.,  of,  &o.,  surgeon  and  apothecary  {one  partner),  of  the  one 
part,  and  0.  D.,  of,  &c.,  surgeon  and  apothecary  {other partner), 
of  the  other  part :  Whereas  the  said  A.  B.  has  for  some  years 

(a)  ThiB  deed  will  lequire  an  ad  valorem  stamp  of  10«.  per  £100,  in 
respect  of  the  premium. 
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paat  carried  on  the  business  of  a  surgeon  and  apothecary  in  the 

said  city  of ,  and  he  now  holds  the  appointment  of  sutgeon 

to  the regiment  of  militia :  And  whereas  the  said  C.  D. 

has  recently  been  appointed  assistant-surgeon  to  the  same  
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regiment:  And  wheheas  the  said  A.  B.  has  agreed  to  admit  the 
said  C.  D.  into  partnership,  in  consideration  of  the  payment  by 

him  the  said  C.  D.  to  the  said  A.  B.  of  the  simi  of  £ by 

way  of  premium,  and  also  the  sum  of  £ ,  being  one-third 

part  of  the  present  value  of  the  horses,  gig,  harness,  surgical 
instruments,  drugs,  bottles,  and  other  effects  of  the  said  A.  B. 
provided  by  him  for  the  purposes  of  his  said  business,  and  upon 
the  terms  and  according  to  the  provisions  hereinafter  expressed, 
and  the  said  C.  D.  has  accordingly  paid  to  the  said  A.  B.  the 

said  sum  of  £ before  the  execution  of  these  presents,  as  the 

said  A.  B.  doth  hereby  acknowledge :  NOW  THIS  INDEN- 
TUBE  WITNESSETH,  that  the  said  A.  B.  and  0.  D.  do 
hereby  mutually  covenant  and  agree  to  become  and  be  partners 
in  the  business  of  surgeons  and  apothecaries  upon  and  subject 
to  the  terms,  conditions,  and  stipulations  expressed  in  the  fol- 
lowing articles  (that  is  to  say)  : — 

1.  The  said  paitnership  shall  continue  during  the  joint  Hves 
of  the  said  A.  B.  and  C.  D.,  unless  previously  determined  under 
the  provisions  in  that  behalf  hereinafter  contained. 

2.  The  firm  of  the  partnership  shall  be  "  B.  and  D." 

3.  The  business  of  the  said  partnership  shall  be  carried  out 

at  the  surgery  in street,  now  occupied  by  the  said  A.  B., 

or  at  such  other  surgery  as  shall  from  time  to  time  be  agreed 
upon  by  the  said  partners. 

4.  The  horses,  gig,  harness,  surgical  instruments,  drugs, 
bottles,  and  other  efEects  provided  by  the  said  A.  B.  for  the  pur- 
poses of  his  business  (one  third  part  of  the  value  whereof  has 
been  so  paid  by  the  said  C.  D.  as  aforesaid),  shall  become  the 
joint  property  of  the  said  partnership. 

5.  The  said  A.  B.  shall  receive  to  his  own  use  the  whole  of 
the  salary,  remunerations,  or  other  profits  arising  from  his  said 
appointment  as  surgeon,  and  the  said  C.  D.  shall  receive  to  his 
own  use  the  whole  of  the  salary,  remunerations,  or  other  profits 
arising  from  the  said  appointment  as  assistant-surgeon  to  the 

said regiment  of  militia  during  such  time  as  the  same 

shall  be  embodied,  and  after  the  same  shall  be  disembodied 
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6.  Subject  to  the  provision  contained  in  Article  5,  the  said  Division  of 
partners  shall  be  interested  in  the  net  profits  of  the  partnership  v^o^^^ 
business  in  the  shares  following  (that  is  to  say),  the  said  A.  B. 

shall  be  entitled  to  two  third  parts  thereof,  and  the  said  0.  D. 
shall  be  entitled  to  one  third  part  thereof. 

7.  The   salaries,  remunerations,   and  other  profits  to   arise  What  to  be 
from  the  said  respective  appointments  of  the  said  partners  as  profits. 

surgeon  and  assistant-surgeon  to  the  said  militia,  after  the 

disembodying  of  the  same,  except  during  the  periods  of  their 

being  called  out  for  training  and  exercise,  and  the  salaries  and 
remunerations  and  other  profits  to  arise  from  any  appointments 
which  may  hereafter  be  accepted  by  the  said  partners,  or  either 
of  them,  and  all  premiums  with  apprentices,  and  all  pecuniary 
presents  and  gratuities  from  patients,  and  all  other  professional 
emoluments  whatsoever,  whether  ordinary  or  extraordinary, 
which  may  be  received  from  time  to  time  by  the  said  partners 
or  either  of  them  (except  as  provided  by  Article  6)  shall 
be  treated  as  profits  of  the  said  partnership  business,  and  be 
accounted  for  accordingly. 

8.  The  rent,  and  also  the  rates  and  taxes  of  the  surgery  at  Losses  to  be 
which  the  said  business  shall  for  the  time  being  be  carried  on, 

and  of  the  stables  and  buildings  at  which  the  said  horses  and 
gig  now  brought  into  partnership,  or  any  other  horses,  gigs,  or 
carriages  which  may  hereafter  be  brought  into  partnership,  shall 
for  the  time  being  be  kept,  and  all  expenses  of  repairs  and 
insurance,  and  other  outgoings  relating  thereto,  and  all  expenses 
of  keeping  such  horses,  gigs,  and  carriages  as  aforesaid,  and  of 
providing  surgical  instruments,  drugs,  and  other  articles  and 
effects  required  for  the  purposes  of  the  partnership  business,  and 
all  salaries  and  expenses  of  assistants,  apprentices,  messengers, 
and  servants  connected  with  the  said  business,  and  all  other 
expenses  and  outgoings  whatsoever  in  any  wise  relating  to  the 
said  business,  shall  be  paid  out  of  the  profits  of  the  said  business, 
or  if  the  same  shall  be  deficient,  two  third  paits  of  such  defi- 
ciency shall  be  paid  by  the  said  A.  B.,  and  the  remaining  one 
third  part  thereof  shall  be  paid  by  the  said  G.  D. 

9.  Proper  books  of  account  shall  be  kept  by  the  said  partners,  Properaooount 
and  entries  immediately  made  therein  of  all  leoeipta  and  pay-  ^^  ^  ^ 
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Both  partners 
to  attend  to 
business. 


To  be  faithful 
to  each  other. 


Quarterly 
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taken. 


Power  to 
either  partner 
to  determine 
the  partner- 
ship by  notice. 


ments  on  behalf  of  the  said  partnership,  and  of  all  such  other 
matters  and  things  as  are  usually  entered  in  similar  books  of 
account  (including  all  receipts  in  respect  of  such  salaries,  re- 
munerations, premiums  with  apprentices,  pecuniary  presents, 
gratuities  from  patients,  and  other  moneys,  as  are  hereinbefore 
provided  to  be  treated  as  part  of  the  profits  of  the  said  business) : 
And  such  books  of  account  shall  be  kept  in  some  convenient 
part  of  the  surgery  where  the  said  business  shall  for  the  time 
being  be  carried  on,  and  each  of  the  said  partners  shall  have  free 
access  to  inspect  and  examine  the  same,  and  take  copies  and 
extracts  thereof  and  therefrom. 

10.  Both  the  said  paitners  shall  employ  themselves  diligently 
in  the  business  of  the  said  partnership,  and  use  their  utmost 
endeavours  to  promote  the  interest  thereof. 

11.  The  said  partners  shall  be  just  and  faithful  to  one 
another,  and  shall  furnish  to  each  other  when  required  full 
accounts  in  writing  of  all  matters  and  transactions  relating  to 
the  said  partnership. 

12.  On  the  1st  day  of  January,  the  1st  day  of  April,  the  1  st 
day  of  July,  and  the  1st  day  of  October  in  every  year  during 
the  continuance  of  the  said  partnership  (beginning  with  the  1st 
day  of  April  next),  a  general  account  in  writing  shall  be  made 
and  taken  by  the  said  partners  of  all  the  moneys,  credits,  pro- 
perty, and  effects,  debts,  and  liabilities  of  the  said  partnership, 
and  such  account  shall  be  entered  in  two  books,  and  signed  in 
each  book  by  each  of  the  said  partners,  and  after  such  signature 
they  shall  both  be  bound  by  every  account  so  signed,  except  that 
if  any  manifest  error  be  found,  then  within  three  calendar 
months  after  such  signature  thereof  as  aforesaid  such  error  shall 
be  rectified.  After  each  such  general  account  shall  be  signed  as 
aforesaid,  the  net  profits  of  the  said  partnership  business  ap- 
pearing thereby,  after  providing  for  all  such  outgoings  and 
expenses  as  aforesaid,  shall  be  divided  between  the  said 
partners  in  the  proportions  hereinbefore  mentioned  in  that 
behalf. 

13.  Either  of  the  said  partners  shall  be  at  liberty  at  any 
time  to  withdraw  from  the  said  partnership  by  giving  to  the 
other  of  them,  or  leaving  for  him  at  the  surgery  at  which  the 
said  business  shall  for  the  time  being  be  carried  on,  six  calendar 
months'  notice  in  writing  of  his  intention  in  that  behalf,  and  at 
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the  expiration  of   Bucli  notice  the  said  partnership  shall  he      between 

,  ,  BUBQEONB  AND 

determined,  and  the  whole  of  the  husiness  thereof  shall  thence-  apothecabies. 
forth  helong  to  the  partner  to  or  for  whom  such  notice  shall  he 
given  or  left  as  aforesaid  :  Provided  always,  that  the  partner 
so  withdrawing  fi'om  the  said  husiness  as  aforesaid  shall  not  at 
any  time  during  his  life  practise  as  a  surgeon  or  apothecary 

within  a  distance  of  ten  miles  from  ,  and  if  he  shall  so 

practise,  shall  pay  to  the  other  partner,  his  executors  or  ad- 
ministrators, the  sum  of  £ for  every  month  during  which 

or  any  part  of  which  he  shall  so  practise,  by  way  of  liquidated 
damages. 

14.  If  either  of  the  said  partners  shall  commit  any  breach  of  if  either 
the  articles  herein  contained  on  his  part  to  be  observed  and  per-  articles,  other 
formed,  and  the  other  of  the  said  partners  shall  at  any  time  Setermine^e 
within  fourteen  days  after  knowledge  or  notice  of  such  breach,  ^Jj^e^"^^^  ^^ 
give  notice  in  writing  of  his  desire  that  the  said  partnership 

shall  cease,  or  leave  such  notice  at  the  surgery  at  which  the 
business  of  the  partnership  shall  for  the  time  being  be  carried 
on,  then  immediately  upon  such  notice  being  so  given  or  left 
the  said  partnership  shall  cease  and  determine,  and  the  whole  of 
the  business  thereof  shall  thenceforth  belong  to  the  partner 
giving  or  leaving  such  notice  as  aforesaid :  Provided  never- 
theless, that  any  dissolution  of  the  said  partnership  under 
this  present  clause  shall  not  prejudice  any  remedies  of  the  con- 
tinuing partner  for  the  breach  of  liny  of  the  articles  herein 
contained. 

15.  Upon  the  determination  of  the  said  partnership  by  any  Pinal  acoount 

1.  11^1  X*  •j«'iii   and  diTifiion  on 

means  whatsoever,  a  general  and  final  account  m  writing  shall  teimination  of 
be  made  and  taken  of  all  the  moneys,  credits,  property,  effects,  p^^^^^^^p- 
debts,  and  liabilities  of  the  said  partnership  up  to  the  -time  of 
the  determination  thereof,  and  the  said  moneys,  credits,  pro- 
perty, and  effects  shall,  after  discharging  or  providing  for  the 
debts  and  liabilities  of  the  said  partnership,  be  forthwith  divided 
between  the  said  partners  or  their  respective  executors  or  ad- 
ministrators, in  the  proportion  in  which  they  are  hereinbefore 
declared  to  be  entitled  to  the  net  profits  of  the  said  business, 
and  the  executors  or  administrators  of  a  deceased  partner  shall 
have  full  power  to  concur  in  such  division,  and  to  bind  the 
persons  beneficially  interested  in  his  estate  thereby :  Provided 
ALWAYS,  that  upon  any  such  determination  as  aforesaid^  the 
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surviving  or  oontinoing  partner  shall  be  at  Uberty  to  take  at  a 
valuation  the  moiety  of  the  deceased  or  outgoing  partner  in  the 
stock-in-trade  and  effects  of  the  said  partnership,  such  valuation 
to  he  made  by  two  competent  persons  or  their  umpire,  to  be 
appointed  respectively  as  is  hereinafter  provided  in  the  case  of 
arbitrators  and  their  umpire  upon  a  reference  to  arbitration,  and 
the  amount  of  such  valuation  shall  be  paid  by  the  surviving  or 
continuing  partner  to  the  executors  or  administrators  of  the 
deceased  partner,  or  to  the  outgoing  partner  (as  the  case  may 
be),  within  twelve  calendar  months  from  the  determination  of 
the  said  partnership,  and  shall  be  secured  in  the  meantime, 
with  interest  thereon  at  the  rate  of  £5  per  cent,  per  annum,  by 
the  joint  and  several  bond  in  a  sufficient  penalty  of  the  surviv- 
ing or  continuing  partner,  and  a  surety  to  be  approved  by  the 
executors  or  administrators  of  the  deceased  partner,  or  by  the 
outgoing  partner  (as  the  case  may  be). 

16.  In  case  the  said  partnership  shall  be  determined  by  the 
death  or  volimtary  withdrawal  of  either  partner  within  ten  years 
from  the  day  of  the  date  of  these  presents,  the  surviving  or 
continuing  partner  shall  pay  to  the  executors  or  administrators 
of  the  deceased  partner,  or  to  the  outgoing  partner  (as  the  case 

may  be),  the  sum  of  £ ,  by  way  of  purchase-money  for  the 

share  of  such  deceased  or  outgoing  partner  in  the  goodwill  of 
the  said  business,  the  same  to  be  paid  within  twelve  calendar 
months  after  the  determination  of  the  said  partnership,  and  to 
be  secured  in  the  meantime,  with  interest  after  the  rate  afore- 
said, by  such  joint  and  several  bond  as  aforesaid. 

17.  {Arbitration  clause,  see  suprd,  p.  711.) 
In  witness,  &c. 
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No.  VIIL 

ADMISSION  of  the  Son  of  one  of  Uco  Partners  to  a  ^^^^^""^^J 


THE  SON  OF 


Particular  Part  of  his   Father's  Share   in  the    one  or  two 

_^  PASTNEBS 

Business, /;wr«wfl«^  to  a  poicer  contained  in  the  Articles  ~ 


of  Copartnership. 

THIS  INDENTURE,  made,  &o.,  Between  A.  B.,  of,  &c.  {om  Partiea. 

of  the  partners)^  of  the  first  part,  C.  D.,  of,  &c.  {the  other  partner)^ 

of  the  second  part,  and  E.  B.,  of,  &c.  {son  of  A.  jB.),  of  the  third 

part :  Whereas  hy  an  indenture  dated  the  day  of ,  Recito  articles 

*  •',  y  » 1  ^^  partnership. 

and  made  between  the  said  A.  B.  of  the  one  part,  and  the  said 
C.  D.  of  the  other  part,  each  of  them  the  said  A.  B.  and  C.  D. 
covenanted  with  the  other  of  them,  his  executors  and  adminis- 
trators, to  be  partners  in  the  business  of  ,  for  the  term  of 

seven  years,  to  be  computed  from  the day  of  then 

last,  upon  and  subject  to  the  conditions  and  provisions  therein 
contained ;  and  by  the  indenture  now  in  recital  it  was  (amongst  Covenant  in 

S.T'ticlfifl 

other  things)  provided  that  it  should  be  lawful  for  the  said  enabUngone 
A.  B.,  at  any  time  or  times  while  engaged  in  the  said  partner-  toadmrTws^" 
ship,  to  introduce  his  son,  the  said  E.  B.,  into  the  said  business  ^^  ^®  * 

* '  ^  '  '  ^  partner  to 

as  an  acting  partner,  and  to  assign  or  otherwise  make  over  to  whole  or  a 
him  the  whole  or  any  part  of  the  share  of  the  said  A.  B.  in  the  share. 
stocks,  moneys,  and  effects  of  the  said  partnership,  and  the 
profits  of  the  said  business,  and  that  in  such  case  the  said  E.  B. 
should  become  a  partner  in  the  said  business  as  to  the  part  or 
parts  to  be  assigned  to  him  as  aforesaid  for  the  residue  of  the 
said  term  of  seven  years,  upon  and  subject  to  the  conditions  and 
provisions  contained  in  the  said  indenture,  or  as  near  thereto  as 
circumstances  would  permit,  and  should  enter  into  a  covenant 
with  the  said  A.  B.  and  C.  D.,  or  with  the  said  C.  D.  alone  as 
the  case  might  require,  to  observe  and  perform  the  said  condi- 
tions and  provisions  so  far  as  the  same  ought  to  be  observed 
and  performed  by  him  the  said  E.  B.  :  And  whereas  the  said  Desire  to 
A.  B.  is  desirous  of  introducing  his  son  the  said  E.  B.  into  the     "^ ' 
said  business  as  an  acting  partner,  and  to  give,  assign,  and  make 
over  to  him  the  said  E.  B.  one  moiety  of  the  share  of  him  the 
said  A.  B.  in  the  stock-in-trade,  moneys,  credits,  and  effects  of 
the  said  partnership,  and  the  profits  of  the  said  business :  NOW  Witnessing   . 
THIS  INDENTUEE  WITNESSETH,  that  in  order  to  effec  p*"*' 

VOL.  II.  3  B 
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ADinswoH  OP  tuate  his  said  desire,  and  in  pursuance  of  the  power  for  this 

ONE  OP  TWO  purpose  given  to  him  by  the  said  recited  indenture  as  aforesaid, 

^^"^^-  the  said  A.  B.  doth  hereby  introduce  the  said  E.  B.  into  the  said 

^^"tor«xt*of  P^^^rship  business  as  an  acting  partner,  and  doth  hereby 

the  share  of.  assifiii  unto  the  said  E.  B.  one  moiety  of  the  share  of  him  the 

the  father. 

Bfdd  A.  B.  in  the  stock-in-trade,  moneys,  credits,  and  effects  of 
the  said  partnership,  and  in  the  profits  to  arise  from  the  said 
partnership  business,  To  hold  the  same  unto  the  said  E.  B. 
Second  wit-  absolutely:  AND  THIS  INDENTUEE  ALSO  WIT- 
^^^^J^^^  NESSETH,  that  in  consideration  of  the  premises  the  said 
Bon  to  observe  E.  B.  hereby  covenants  with  each  of  them  the  said  A.  B.  and 
articles.  C.  D.,  that  he  the  said  E.  B.  shall  and  will  henceforth,  and 

during  the  remainder  of  the  said  partnership  term  of  seven  years, 
remain  and  be  a  partner  with  the  said  A.  B.  and  0.  D.  in  the 
said  business,  and  shall  and  will  observe  and  perform  the  condi- 
tions and  provisions  contained  in  the  said  recited  indenture  of 

the day  of ,  so  far  as  the  same  ought  henceforth  to  be 

observed  and  performed  by  him  the  said  E.  B.  in  respect  of  the 
moiety  hereby  assigned  to  him  of  the  share  of  the  said  A.  B.  in 
the  said  business  in  the  same  manner  in  all  respects  as  the  said 
A.  B.  would  have  been  bound  to  observe  and  perform  the  same 
if  these  presents  had  not  been  made. 

Ix  WITNESS,  &c. 


No.  IX. 

DISSOLUTION  OP  DEED  of  DISSOLUTION  of  Partnership  Mrhcrc  one  of  ihe 

-    -  Partners    retires^   and    the   ttco   others    continue    the 

Business  ;  Assignment  of  the  Retiring  Partner's 
interest  in  the  Goodwill  and  Stock-in-trade  and 
Effects,  and  Covenant  by  him  not  to  carry  on 
similar  Business  {a). 

Partiee.  THIS  INDENTURE,  made  the day  of ,  Bett\t:en 

A.  B.,  of,  &c.  {retiring  partfier)^  of  the  first  part,  0.  D.,  of,  &o. 

As  to  the  (a)  The  question  of  stamp  duty  on  a  deed  to  carry  into  effect  an  arrauffo- 

stamp  duty       ment  for  the  retirement  of  a  partner  where  he  is  paid  the  net  value  of  nis 


,  and  made,  &o.,  the  mrt^^p"^^ 

Barry  on  the  business  of  "®®^' 
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{one  of  the  continuing  partners)  y  of  the  second  part,  and  E.  F.,  dissolution  op 
of,  &c.  {other  continuing  partner) ^  of  the  third  part :  Whereas 

by  an  indenture  dated  the day  of 

said  A.  B.,  C.  D.,  and  E.  F.  agreed  to  carry 

,  in  partnership  in  equal  shares  for  the  term  of years, 

subject  to  the  covenants  and  provisions  contained  in  the  said 
indenture,  and  they  have  carried  on  the  said  business  accord- 
ingly up  to  the  day  of  the  date  of  these  presents :  And  whereas  That  an 
a  statement  and  account  of  the  stock-in-trade,  moneys,  credits,  been  settled 
and  effects,  debts  and  liabilities  of  the  said  partnership  have  ^^j!^^. 
been  this  day  made  out,  signed  and  settled  between  the  said 
A.  B.,  C.  D.,  and  E.  F.,  and  the  share  of  the  said  A.  B.  in 
the  said  stock-in-trade,  moneys,  credits,  and  effects,  after  pro- 
viding for  the  said  debts  and  liabilities,  has  been  valued  at 
£ ,  and  the  share  and  interest  of  the  said  A.  B.  in  the  good- 
will of  the  said  business  has  been  valued  at  the  further  sum  of 
£ J  making  with  the  simi  of  £ the  sum  of  £- 


And  whereas  it  has  been  agreed  between  the  parties  hereto  Agreement 
that  the  said  A.  B.  shall  retire  from  the  said  business,  and  partner  shaU 

shall  accept  the  sum  of  £ in  full  satisfaction  of  his  share  ^rtain^encs. 

and  interest  therein  and  the  goodwill  thereof,  and  all  the  stock- 
in-trade,  credits,  and  effects  belonging  thereto  :  And  it  has  been 

also  agreed  that  the  said  sum  of  £ shall  be  paid  by  four 

equal  instalments,  at  the  expiration  of  six,  twelve,  eighteen,  and 
twenty-four  calendar  months  respectively,  computed  from  the 
date  of  these  presents,  with  interest  on  the  same  sum  or  the  in- 
stalments thereof  for  the  time  being  remaining  unpaid  after  the 

share  in  the  assets  after  allowing  for  the  liabilities  is  often  found  an  payable  on 
embarrassing  one.  deeds  of 

It  seems  from  recent  cases  (Potter  r.  Commissioners  of  Inland  Eevenuo,  ~P}^''?^ 
23  L.  J.  Ex.  345 ;  Christie  v.  Same,  L.  E.  2  Ex.  46 ;  Phillips  v.  Same,  ib.  P*^®"*"?- 
399),  that  such  a  transaction  is  a  sale,  and  consequently  if  any  deed  or 
instrument  is  executed  in  order  to  vest  the  property  in  the  continuing 
partners,  such  an  instrument  requires  an  ad  valorem  stamp  duty  of  10«. 
per  cent,  as  on  a  sale.  So  far  as  i*egards  houses  or  land,  goodwill,  tenant's 
fixtures,  or  other  property  which  can  only  bo  transferred  by  deed  or  a 
written  instrument,  the  duty  cannot  be  avoided.  But  where  the  whole  of 
the  assets  consists  of  goods  and  chattels  and  book  debts,  and  nothing  is 
paid  for  the  goodwill,  an  actual  assignment  by  deed  seems  unnecessary. 
The  chattels  pass  by  delivery,  and  the  book  debts  can  bo  receiyed  by  the 
continuing  partners  without  any  power  of  attorney. 

In  the  above  Precedent  there  is  an  actual  assignment  which  will 
require  an  ad  valorem  duty.  See  the  following  Precedents,  in  which  the 
duty  is  either  wholly  or  partially  avoided. 

3  b2 
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DifisoLUTioNOP  rate  of  £ —  per  cent,  per  annum  computed  from  the  date  of  tlieso 

1  presents,  and  that  the  said  C.  D.  and  E.  F.  shall  give  and  execute 

to  the  said  A.  B.  their  joint  and  several  bond  for  securing  the 

payment  of  the  said  sum  of  £ by  such  instalments  and  with 

such  interest  as  aforesaid,  and  also  for  indemnifying  him  against 
Bondbj  the  debts  and  liabilities  of  the  said  partnership :  And  whereas 

remaining  ,  ,  •      y^ 

partners  to       in  part  puTsuancc  of  the  said  agreement  the  said  C.  D.  and 

J!^uJ^.  E.  F.  have  given  and  executed  to  the  said  A.  B.  their  joint  and 

several  bond  (6),  bearing  even  date  with  these  presents,  in  the 

penal  sum  of  £ ,  subject  to  a  condition  thereunder  written 

for  making  the  same  void,  upon  payment  by  the  said  C.  D. 
and  E.  F.,  or  one  of  them,  to  the  said  A.  B.,  of  the  sum  of 

£ by  such  instalments,  and  with  such  interest  as  aforesaid , 

and  upon  the  said  C.  D.  and  E.  F.  indemnifying  the  said  A.  B., 
and  his  estate  and  effects,  from  and  against  the  debts  and  lia- 
bilities of  the  said  partnership  and  all  claims  and  demands  in 
WitneBBing      respcct  thereof:  NOW  THIS  INDENTURE  WITNESSETH, 
Parties  dis-      *^^^  ^^  further  pursuanco  of  the  said  agreement  in  this  behalf 
BoivepMiner.   the  said  A.  B.,  0.  D.,  and  E.  F.  do  hereby  dissolve  the  said 

ship  as  to  .        ,  ,     , 

retiring  partnership  hitherto  existing  between  them  so  far  as  regards  the 

oSiersal^eto  Baid  A.  B.,  and  the  said  C.  D.  and  E.  F.  do  hereby  mutually 

p^OTs.  covenant  that  they  the  said  C.  D.  and  E.  F.,  will  henceforth  be 

and  remain  partners  in  the  said  business  in  equal  shares  for  the 

residue  of  the  said  term  of years  upon  and  subject  to  the 

conditions  and  provisions  contained  in  the  said  indenture  dated 

the day  of ,  or  as  near  thereto  as  the  circumstances  will 

Second  wit.      permit :  AND  THIS  INDENTUEE  ALSO  WITNESSETH, 

R^torin  ^**^^     *^^^  ^^  further  pursuance  of  the  said  agreement  in  this  behalf, 

partner  aesigns  and  in  Consideration  of  the  premises,  the  said  A.  B.  doth  hereby 

other  partners,  assign  and  release  unto  the  said  C.  D.  and  E.  F.,  All  the  share 

and  interest  of  him  the  said  A.  B.  in  the  said  business  and  the 

goodwill  thereof  and  the  stock-in-trade,  moneys,  credits,  and 

effects  belonging  thereto,  To  hold  the  same  unto  the  said  C.  D. 

Power  of         and  E.  F.,  absolutely  in  equal  shares:  And  the  said  A.  B.,  so 

far  as  regards  his  share  hereby  assigned  or  expressed  so  to  be, 

doth  hereby  appoint  the  said  0.  D.  and  E.  F.,  and  each  of 

them,  to  be  the  true  and  lawful  attorneys  and  attorney  of  him 

{b)  This  bond  will  require  a  10s.  stamp  only.      See  33  &  34  Yict.  c.  97, 
sect.  72,  sub-sect.  4. 


ftttomey. 
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the  eaid  A.  B.  to  ask,  demand,  sue  for,  recover,  and  receive  of  dissolution  of 

and  from  all  persons  liable  to  pay  or  deliver  the  same,  all  the  ^ 

debts,  sums  of  money,  and  effects  due  and  owing  and  belonging 
to  the  said  partnership  hereby  dissolved,  or  expressed  fo  to  be, 
and  on  payment  or  delivery  thereof  to  give  and  execute  receipts, 
releases,  and  discharges  for  the  same  respectively,  and  on  non- 
payment or  non-delivery  thereof,  or  any  part  thereof,  to  institute 
any  actions  or  other  proceedings  whatsoever  for  recovering  and 
compelling  payment  thereof,  and  for  the  purposes  aforesaid,  or 
any  of  them,  to  use  the  name  of  the  said  A.  B.,  and  to  do  and 
perform  all  acts  and  things  in  relation  to  the  premises  as  fully 
and  effectually  as  he  the  said  A.  B.  might  or  could  have  done 
the  same  in  his  own  proper  pei-son  if  these  presents  had  not  been 
executed :  And  the  said  A.  B.  doth  hereby  covenant  with  the 
said  C.  D.  and  E.  F.,  that  he  the  said  A.  B.  will  not  during  his 

life  carry  on  the  business  of in  the  town  of or  within 

miles  therefrom :  AND  THIS  INDENTURE  LASTLY 

WITNESSETH,  that  in  consideration  of  the  premises,  the  said 
A.  B.  doth  hereby  release  the  said  0.  D.  and  E.  F.  and  each  of 
them,  and  the  said  C.  D.  and  E.  F.  do  hereby  release  the  stud 
A.  B.,  of  and  from  all  covenants  and  provisions  contained  in  the 

said  indenture  of  the day  of {Articles  of  Partnership)^ 

and  all  actions,  claims,  and  demands  in  relation  to  the  late 
partnership. 
In  witness,  &c. 


No.X. 
AGREEMENT  for  D  issolut  ion  of  Paktnersh  ip  (a) .  aoeeement 

■  Foil  DISSOLU- 

TION. 


THIS  AGREEMENT,  made  the  day  of  ,  18—,  - 

Bei'WEEn  a.  B.,  of,  &o.  {retiring  partner),  of  the  one  part,  and  Parties 
C.  D ,  of,  &c.,  and  E.  F.,  of,  &c.  {continuing  partners),  of  the 

{n)  It  is  supposed  in  this  case  that  the  partnership  property  consists 
wholly  of  chattels  and  book  debts,  and  that  nothing  is  to  bo  paid  for  the 
goodwill. 
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AOSEEMENT 
FOB  DISSOLU- 
TION. 

Agreement. 


One  partner  to 
retire,  and 
others  to  cany 
on  business. 


Continuing 
partners  to 
pa^  totiie 
retiring 
partner  by 
mstalments  to 
be  secured  bj 
bond. 


Retiring 
partner  may- 
carry  on  same 
business  if  he 
thinks  fit. 


A  proper  deed 
to  be  executed. 


other  part  {Recite  partnership,  and  that  account  has  been  settled 
and  retiring  partner^s  share  ascertained,  as  in  last  Precedent, 
omitting  all  reference  to  tJie  goodwill) :  NOW  IT  IS  HEEEBY 
AGrREED  between  the  parties  hereto  as  follows : — 

1.  The  said  A.  B.  shall,  as  from  the  date  of  these  presents, 
retire  from  the  said  business,  and  the  said  C.  D.  and  E.  F.  shall 
henceforth  carry  on  the  same  in  partnership  in  equal  shares 
without  the  said  A.  B. 

2.  The  said  0.  D.  and  E.  F.  shall  pay  to  the  said  A.  B.  the  sum 

of  £ by  four  equal  half-yearly  instalments  at  the  end  of  six, 

twelve,  eighteen,  and  twenty-four  calendar  months  respectively, 
computed  from  the  date  of  these  presents,  with  interest  on  the 
same  sum,  or  the  instalments  thereof  for  the  time  being  remain- 
ing unpaid,  after  the  rate  of  £5  per  cent,  per  annum  computed 
from  the  date  of  these  presents,  and  shall  give  and  execute  to 
him  their  joint  and  several  bond  for  securing  the  payment  of 

the  said  sum  of  £ ,  by  such  instalments  and  with  such 

interest  as  aforesaid,  and  also  for  indemnifying  him  against 
the  debts  and  liabilities  of  the  said  partnership:   And  the 

said  A.  B.  shall  accept  the  said  sum  of  £ to  be  secured 

as  aforesaid  in  full  satisfaction  of  all  his  share  and  interest 
in  the  stock-in-trade,  credits,  and  effects  of  the  said  partnership. 

3.  Inasmuch  (6)  as  in  estimating  the  sum  to  be  paid  as 
aforesaid  nothing  was  added  in  respect  of  the  goodwill  of  the 
business,  the  said  A.  B.  shall  be  at  liberty  to  carry  on  the  like 
or  any  other  business  wherever  he  may  think  fit. 

4.  Besides  the  said  bond  a  proper  deed  shall  be  executed 
between  the  parties  hereto  for  the  purpose  of  carrying  into 
effect  this  agreement  if  and  so  far  as  a  deed  is  necessary  for  that 
purpose. 

As  WITNESS,  &c. 


{h)  This  will  be  inserted,  if  so  agreed. 
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No.  XI. 
DEED  to  carry  into  effect  the  above  Agreement  (a).  »»»»  op 

^    '  DISSOLUTION. 

THIS  INDENTURE,  made  the day  of ,  Between  ^^^^ 

A.  B.,  of,  &c.  {retiring  partner)^  of  the  one  part,  and  C.  D.  and 
E.  F.,  of,  &c.  {continuing  partners),  of  the  other  part  {Recite 
partnership,  and  that  an  account  has  been  settled  and  share  ascer- 
tained  as  in  last  Precedent) :  AND  WHEREAS  by  an  agreement  Recite  agree- 
in  writing,  dated  the day  of last,  it  was  agreed  that  retirement. 

{Recite  operative  part  of  last  Precedent  fiillg) :  And  whereas  in  Bond. 

part  pursuance  of  the  said  agreement  the  said  0.  D.  and  E.  F. 

have,  &c.  {recite  bond,  suprd,  p.  740) :   And  whereas  all  the  That  stock-in- 

7       X'      7   jT  /  trade  has  been 

stock-in-trade  and  eflfects  of  the  said  late  partnership  consisting  of  delivered  over 
personal  chattels  have  been  delivered  by  the  said  A.  B.  to  the  ^axtaen!^^ 
said  C.  D.  and  E.  F.,  and  they  have  taken  exclusive  possession 
thereof :  And  whereas  some  of  the  book  debts  owing  to  the  That  book 
said  late  partnership  have   been  received  by  the  said  C.  D.  beenawTTedto 
and  E.  F.,  and  the  remainder  have  been  carried  to  the  account  ^^  account, 
of  the  said  C.  D.  and  E.  F.  in  the  partnership  books  with  the 
consent  of  the  said  A.  B. :  NOW  THIS  INDENTURE  WIT-  witnessing 
NESSETH,  that  in  consideration  of  the  premises,  it  is  herehy  ^^' 
DECLARED  that  the  said  partnership  between  the  said  A.  B.,  dissolution. 
0.  D.,  and  E.  F.  has  been  dissolved  so  far  as  regards  the 

said  A.  B.  as  from  the  day  of last :  AND  THIS  Mutual 

INDENTURE  ALSO  WITNESSETH,  that  in  consideration  ''^'^• 
of  the  premises,  the  said  A.  B.  hereby  releases  the  said  0.  D. 
and  E.  F.,  and  the  said  0.  D.  and  E.  F.  hereby  release  the  said 
A.  B.,  from  all  the  covenants  and  provisions  contained  in  the 

said  indenture  of  the day  of {Articles  ofPartfiership)^ 

and  all  actions,  claims,  and  demands  for  or  on  account  of  the 
same :  And  the  said  A.  B.  hereby  coventints  with  the  said  0.  D.  Covenant  by 
and  E.  F.,  that  he  the  said  A.  B.  will  at  the  request  and  cost  of  nartner  for 
the  said  0.  D.  and  E.  F.,  do  and  execute  all  such  further  acts,         " 
deeds,  and  things  for  eflPectually  vesting  in  them  all  the  property 
and  assets  of  the  said  late  partnership,  and  enabling  them  to 
receive  the  same  as  by  them  shall  be  reasonably  required. 
In  witness,  &c. 


assurance. 


(a) 
)nly. 


a)  It  is  considered  that  this  deed  will  require  a  common  deed  stamp 
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No.  XII. 


CX)NVBYANCB 

0F8HABEIN 

FBEEHOLDS 

▲NDLEA6E- 

H0IJ>8T0 

BUKViVINO 

PABTNES. 


CONYEYANCE  and  Assignment  hy  the  Devisee  and 
Executrix  of  a  Deceased  Partner  in  a  Brewery 
£ic8ines8  of  his  Share  of  Freehold  and  Leasehold 
Houses  forming  part  of  the  Partnership  Assets 
to  the  Surviving  Partner,  tvho  Purchases  under  a 
Power  in  the  Partnership  Deed  {a). 


Parties.  THIS  INDENTUEE,  made  the 


day  of 


18-, 


Recitals. 
Conveyance 
and  assign- 
ment of  free- 
hold and  lease- 
hold property 
to  deceased 
partner  and 
survivinpT 
I>artner  as 
tenants  in 
common  in 
equal  shares. 


Mortgage. 

That  deceased 
pai-tner  and 
surviving 
partner  carried 
on  business  as 
brewers. 

That  said 
freeholds  and 
leaseholds 
(with  others) 
were  part  of 
partnership 
assets. 


Betwteen  a.  B.,  of,  &c.  {devisee  and  executrix  of  deceased  partner) ^ 
of  the  one  part,  and  0.  D.,  of,  &c.  {mrmving  partner)^  of  the 
other  part :  Whereas  by  an  indenture  dated,  &o.,  and  made, 
&c.,  the  freehold  messuages,  lands,  and  hereditaments  comprised 
in  the  first  part  of  the  schedule  hereunder  writteu,  were  con- 
veyed as  to  one  undivided  moiety  thereof  to  the  use  of  the  said 
X.  B.  (the  deceased  partner)^  his  heirs  and  assigns,  and  as  to  the 
other  undivided  moiety  thereof,  to  the  use  of  the  said  0.  D.,  his 
heirs  and  assigns:  And  by  the  same  indenture  the  leasehold 
messuages,  lands,  and  hereditaments  comprised  in  the  second 
part  of  the  said  schedule  were  assigned  unto  the  said  X.  B.  and 
C.  D.,  their  executors,  administrators  and  assigns,  for  the  residue 
then  unexpired  of  the  several  terms  of  years  for  which  the  said 
premises  were  respectively  holden,  subject  to  the  rents  and 
covenants  affecting  the  same  respectively :  And  whereas  by 
&c.  {Recite  a  mortgage  hy  X.  B.  and  C,  D.  of  the  said  freehold 
and  leasehold  premises  for  £10,000) :  And  whereas  the  said 
X.  B.  and  C.  D.  carried  on  the  business  of  common  brewers 

and  maltsters  at ,  in  partnership,  and  were  entitled  to  the 

property  and  assets  of  the  said  partnership  in  equal  shares, 
subject  to  the  debts  and  liabilities  thereof :  And  whereas  the 
messuages,  lands  and  hereditaments  comprised  in  the  schedule 
hereunder  written  with  other  freehold  and  leasehold  messuages, 
lands,  and  hereditaments,  were  part  of  the  property  and  assets 

(a)  This  is  one  of  five  deeds  for  conveying  the  share  of  the  deceased 
partner  in  the  freehold  and  leasehold  property  of  the  partnership.  The 
remaining  assets  (except  moveable  chattels  passing  by  delivery,  and  book 
debts)  are  transferred  by  separate  deeds.  The  whole  arrangement  is 
recited  in  the  next  Precedent. 
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of  the  said  partnership:  And  whereas  the  said  X.  B.  duly    conveyance 
made  his  will,  dated,  &o.,  and  thereby  devised  all  his  real  and     fheeholds 
personal  estate  to  his  wife,  the  said  A.  B.,  and  appointed  her      holds  to' 
sole  executrix  of  his  said  will :  And  whereas  {death  of  testator     ^^^^ 
and  probate  of  will) :  And  whereas  the  said  principal  sum  of 
£10,000(6),  secured  by  the  said  indenture  of  mortgage,  still  ceased  partner, 
remains  due   and  owins: :   And  whereas  it  has  been  agreed  Th^t  mojey 

o  ^  o  remains  due 

between  the  parties  hereto  that  the  said  C.  D.  shall  purchase  the  on  mortgage, 
moiety  late  of  the  said  X.  B.  deceased,  of  and  in  aU  the  freehold  ^^^^^^ 
and  leasehold  messuasres,  lands  and  hereditaments  which  consti-  partner  shall 

,  -  ,  purchase 

tuted  part  of  the  partnership  property  at  the  time  of  the  death  moie^^  of  de- 
of  the  said  X.  B.,  subject  to  the  incumbrances  affecting  the  same  ^^^^  ^ 
respectively,  at  or  for  the  price  or  sum  of  £26,8o0  (r) :  And  Arrangement 
WHEREAS  it  is  intended  that  such  of  the  premises  agreed  to  be  freeholds  and 
purchased  as  aforesaid  as  are  not  included  in  the  conveyance  sMibecon- 
and  assignment  intended  to  be  made  by  these  presents,  shall  be  Jep^tedeeds. 
conveyed  and  assigned  to  the  said  C.  D.  by  four  separate  inden- 
tures bejiring  even  date  with  these  presents :  And  whereas  for  Apportion- 
the  purposes  of  the  Stamp  Acts  the  said  purchase-money  of  S^e-money 
£26,850  has  been  apportioned  between  the  several  premises  stiSlS^ts^^ 
forming  the  subject  of  these  presents,  and  of  the  said  other 
indentures  respectively,  and  the  sum  of  £9,000  {d)  is  the  pro- 
portion which  htis  been  agreed  upon  to  be  paid  for  or  in  respect 
of  the  premises  the  subject  of  these  presents :  And  whereas  the  Payment  or 
said  sum  of  £9,000  has  been  duly  paid  or  satisfied  by  the  said  p^hase-*^  ° 
C.  D.  to  the  said  A.  B.  before  the  execution  of  these  presents,  ™°"®y- 
as  she  the  said  A.  B.  doth  hereby  acknowledge :  NOW  THIS  Witnessing 
INDENTTJEE  WITNESSETH,  that  in  pursuance  of  the  said  ^^' 
agreement  in  this  behalf,  and  in  consideration  of  the  sum  of 
£9,000  paid  or  satisfied  by  the  said  0.  D.  to  the  said  A.  B.  as 

{b)  The  other  freeholds  and  leaseholds  are  also  subject  to  mortgages 
amounting  with  the  £10,000  to  £37,300. 

(c)  It  will  be  seen  from  the  recitals  in  the  next  Precedent  that  this  pur- 
chase-money is  arrived  at  thus  : — 

Gross  value  of  freeholds  and  leaseholds    -        -    £91,000 
Deduct  mortgage  debts    -----       37,300 

2)  53,700 

£26,850 

•    (d)  The  stamp  duty  will  be  on  £9,000-|-£5,000  (half  of  the  mortgage 
debt)=£l4,000. 
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conveys 
moictir  0 
freeholda 


coNTByAMCB   hereinbefoTe  ia  mentioned,  She  the  eaid  A.  B,  as  beneficial 

av  fnf  Ann  tv  ' 

owner  hereby  conveyB  unto  the  said  0.  D.,  All  that  the  one 
undivided  moiety  or  other  the  part  or  share  late  of  the  said 
X.  B.  deceased,  of  and  in  All  and  singular  the  meBsuages,  lands, 
Deri^  of  de-  t^iis™®'**^'  *°d  hereditaments  comprised  in  the  first  part  of  the 
oeaaed  partner  schedule  hereunder  written  and  therein  particularly  described 
moiety  of         [and  ALSO  of  and  in  all  other  (if  any)  freehold  messuages,  lands, 
tenements  and  hereditaments  heretofore   forming  part  of  the 
property  and  assets  of  the  partnership  lately  subsisting  between 
the  said  X.  B.  and  C.  D.,  and  not  included  in  the  several  con- 
veyances made  by  the  severttl  indentures  hearing  even  date  here- 
with hereinbefore  mentioned  or  referred  to,  or  any  of  them  (f)]  ; 
Mrtae"ta''fae    ^^  HOLD  the  Same  uuto  and  to  the  use  of  the  said  0.  D.,  in  fee 
Bunpiaaubject  simple,  SuiUECT  nevertheless  to  the  hereinbefore  recited  inden- 
ture of  mortgage,  and  the  said  principal  8um  of  £10,000  due 
and  owing  thereon,  and  interest  due  and  to  become  due  for  and 

in  respect  of  the  same  as  from  the day  of ,  18 — ,  the 

Further  wit-  day  of  the  decease  of  the  said  X.  B.:  AND  THIS  INDEN- 
'»™'KP«'-  TUBE  ALSO  "WITNESSETH,  that  in  further  pursuance  of 
the  said  agreement,  and  for  the  consideration  hereinbefore  ex- 
pressed, The  said  A.  B.  as  beneficial  owner  hereby  assigns  luto 
^^^^  "'  the  said  0.  D.,  All  that  the  one  undivided  moiety,  or  other  the 
partner  aasigng  pgj^  qj  share  late  of  the  said  X.  B.  deceased,  of  and  in  All  and 

jaounj  oi  * , 

1 — U..J.        singular  the  leasehold  messuages,  lands,  and  tenements  com- 
prised in  the  second  part  of  the  schedule  hereunder  written 
and  theiBin  particularly  described  [and  also  of  and  in  all  other 
(if  any)  leasehold  messuages,  lands,  and  tenements  heretofore 
forming  part  of  the  property  and  assets  of  the  partnership  lately 
subsisting  between  the  said  X.  B.  and  C.  D.,  and  not  inoladed 
in  the  assignments  made  by  the  several  indentures  bearing  even 
date  herewith  hereinbefore  mentioned  or  referred  to,  or  any  of 
them  (e)] :  To  hold  the  same  unto  the  said  0,  D.,  for  all  (ho 
residue  now  unexpired  of  the  several  terms  of  years  for  which 
iject  to         the  same  are  respectively  holden,  subject  nevertheless  to  the 
and  rents,  covenants  and  conditions  oSecting  the  same  respectively, 
^'     and  subject  also  to  the  stdd  indenture  of  mortgage,  and  the  said 
principal  sum  of  £10,000  due  and  owing  thereon,  and  to  the 

(t)  The  words  wilJiin  biaoketa  will  be  iueerted  in  one  only  of  tile  ccd- 
veyanoes. 
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interest  due  and  to  become  due  in  respect  thereof  as  from  the 
said day  of -,  18 — :  And  the  said  0.  D.  hereby  cove- 
nants with  the  said  A.  B.,  that  he  the  said  C.  D.,  his  heire, 

executors,  administrators,  or  assigns  will,  as  from  the  said 

day  of ,  18 —  (being  the  day  of  the  decease  of  the  said  covenant  bv 

X.  B.),  pay  the  yearly  rents  and  observe  and  perform  the  lessee's  Biirriring 
coTenants  and  conditions  respectively  reserved  and  contained  by  Sld^ify 
and  in  the  several  leases  under  which  the  said  leasehold  premises,  ^^^arto'er 
one  moiety  whereof  is  hereby  assigned,  are  respectively  held :  I^'^y^„^ 
And  Also  will  pay  the  snid  principal  sum  of  £10,000  secured  by  and  mortgage 
the  said  indenture  of  mortgage  as  aforesaid,  and  all  interest  duo 

and  to  become  due  in  respect  thereof,  as  from  the  said day 

of ,  18 — ,  and  will  at  all  times  hereafter  keep  indemnified 

the  said  A.  B.,  and  also  the  estate  and  effects  of  the  said  X.  B., 
deceased,  from  and  [gainst  the  said  rents,  covenants,  conditions, 
piincipal  money  and  interest  respectively,  and  all  actions,  claims, 
and  demands  in  anywise  relating  thereto. 
In  witness,  &c. 


The  Schedule  referred  to  by  the  above-written 
Indenture. 


No.  XIII. 


ASSIGNMENT  {io  accompany  last  Precedent)  by  Exe- 
cutrix of  Del'eased  Partner  of  a  Moiett  of  the 
Qt)ODwiLi,,  and  of  certain  other  Personal   Estate, 

bijlni}  thi'  ri-niiiini'iir!  Asskts  of  the  PAHTNiiitsiiil'  {ythi'i- 
CuA'nKi.s  ])iimng    hy    'Mii-ery,    ami 
SuK\^vl^'o  Pautxer;   Covenant 


y  of  ,  Between  Potties. 

k  of  the  one  part,  and 
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ASSIGNMENT  C.  D.,  of,  &c.  (su i* VI VI nff  partner) y  of  the  other  part :   Whereas 

REMAiNiNo  &c.  {Recite  partnership  deed  between  X.  B.  and  C.  2).,  including  a 

^^^TOTO^  i>r<?tvs?i??j   enabling  surviving  partner   to  purchase    the    share  of 

buKviviNQ  deceased  partner  at  a  valuation  on  giving  notice,  the  purchase-moneu 

— \ to  be  paid  by  eight  half-yearly  instalments,  and  to  be  secured  by 

Partnership  bond ;  tcill  of  X.  B.y  fiuiking  his  wife  A.  B.  sole  devisee  and  execu- 

deed  and  will  trix ;    his  death  and  probate  of  his  tcill)  \    Akd  whereas  by  a 

of  deceased  /  . 

partner.  notice  Under  the  hand  of  the  said  C.  D.,  dated  the  day  of 

viviJfgpt^^^r  >  ^^ — »  ^^^  addressed  to  the  said  A.  B.  as  such  executrix 

to  purchase       as  aforesaid,  the  said  0.  D.  gave  to  the  said  A.  B.  notice  that  it 

share  of  de-  ...  . 

ceased  partner,  was  his  intention  to  exercise  the  option  given  to  him  by  the 
said  indenture  as  aforesaid  of  purchasing  the  share  of  the  said 
X.  B.  deceased,  of  and  in  the  assets  and  property  of  the  said 
Award  of         partnership  {Recite  appointment  of  valuers  and  their  award  fixing 
£41,000.  the  purchase-money  to   be  paid  by  C,  D,  at  £41,000) :    And 

Payment  of      WHEREAS  the  sum  of  £5,125,  being  the  one-eighth  part  of  the 

one  instalment       .-,  «  i*ii  11  11  ii» 

of  purchase-     said  purchase-moncy,  which  became  payable  on  the day  of 

money.  ^  being  the  expiration  of  the  first  half-year  after  the  death 

of  the  said  X.  B.,  has  been  duly  paid  by  the  said  C.  D.  to  the 

Bond  to  secure  said  A.  B.,  as  she  doth  hereby  acknowledge :    And  whereas 

insti^Tnts.      the  Said  C.  D.  and  Gr.  H.,  of,  &c.,  (as  his  surety)  have  made  and 

executed  to  the  said  A.  B.  their  joint  and  several  bond  bearing 

even  date  with  these  presents  in  the  sum  of  £ ,  subject  to  a 

condition  for  making  void  the  same  on  payment  to  the  said 
A.  B.,  her  executors,  administrators,  or  assigns  of  the  sum  of 
£35,875,  being  the  remainder  of  the  said  purchase-money  of 
£41,000,  by  seven  half-yearly  instalments,  with  interest  thereon 
in  the  meantime  after  the  rate  of  £5  per  cent,  per  annum,  and 
upon  the  said  C.  D.  keeping  indemnified  the  said  A.  B.,  and 
the  estate  and  effects  of  the  said  X.  B.  deceased  from  and 
against  all  debts  and  liabilities  of  the  said  late  partnership  : 
That  for  pur-  ^^D  WHEREAS  f or  the  purposcs  of  the  said  award  the  messuage 
the  property     or  brcwcry   and   dwelling-house  in   or  upon  which  the  said 

and  assets  of«.i-i  •'t  jjiiv  i_ 

the  partner-      business  has  bccu  Carried  on,  and  the  brewhouses,  warehouses, 

^ued^at         storehouses,  granaries,  malthouses,  and  other  offices  at , 

£167,350.  belonging  to  the  said  business,  and  the  freehold  and  leasehold 
messuages  or  public  houses  and  other  messuages,  lands,  and 
hereditaments,  forming  part  of  the  said  partnership  estate, 
and  the  coppers,  vats,  barrels,  casks,  waggons,  carts,  drays, 
implements,  horses,  plant,  utensils,  beer,  ale,  porter,  malt,  hops, 
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and  other  stock-in-trade  belonfirinfi:  to  the  said  partnership  busi-    assionkent 

°       °  f         .  ^  OF  SHABE  IN 

ness,  and  the  book  debts  and  other  effects  constituting  the  assets     beicaining 
of  the  said  partnership  (other  than  cash),  were  valued  by  the  said      assets  to 
{valuers)  at  the  sum  of  £166,760,  making  with  a  sum  of  £590     ^^^^ 
cash  belonging  to  the  said  firm,  the  sum  of  £167,350  :   And  ^^^  .^^ 
WHEREAS  in  the  said  valuation  the  several  items  constituting  the  were  sepa- 
property  of  the  said  partnership  were  valued  as  follows:  1st,  the  freeholds  and 
freehold  and  leasehold  messuages,  lands,  and  hereditaments  (in-  ^ST^^^  ** 
cluing  the  trade  and  other  fixtures  attached  thereto)  were  valued 
at  the  sum  of  £91,000,  and  such  valuation  was  made  without  any 
deduction  for  the  mortgages  affecting  the  same  ;  2nd,  the  good-  GoodwiUat 
will  of  the  said  business  was  valued  at  the  sum  of  £10,000  pur-       ' 
suant  to  an  arrangement  in  that  behalf  made  between  the  partners 

during  the  life  of  the  said  X.  B. ;  3rdly,  five  shares  in  the Gas  shares  at 

Gks  Company  standing  in  the  name  of  the  said  X.  B.  alone,  but 
which  were  part  of  the  partnership  property,  were  valued  at 
£200 ;  4thly,  the  policies  of  assurance  and  rights  mentioned  in  the  Policies  and 
1st  schedule  to  these  presents  were  valued  at  £450  ;   5thly,  the  Mortsraee 
mortgage  debts  mentioned  in  the  2nd  schedule  to  these  presents  ^®^^^* 
were  estimated  at  the  sum  of  £8,800,  being  the  full  amount 
thereof ;    6thly,  the  book  debts  owing  to  the  said  partnership  Book  debts  at 
were  ascertained  (after  allowing  for  bad  and  doubtful  debts)  to      '     ' 
amount  to  the  sum  of  £7,240 ;    and  7thly,  the  barrels,  casks,  and  plant  and 
waggons,  drays,  horses,  implements,  plant,  utensils  and  materials,  at  £49,070.   . 
stock  of  beer,  ale,  porter,  malt,  hops,  and  other  stock-in-trade 
belonging  to  the   said  business,  were  valued   at  the  sum  of 
£49,070  :  And  whereas  it  appears  from  the  books  of  the  said  That  surviving 
partnership  that  the  said  C.  D.  had  brought  into  the  business  creditor  for 
the  sum  of  £5,573  over  and  above  his  moiety  of  the  capital  beyond^hiT    ^ 
thereof,  for  which  sum  of  £5,573  he  was  entitled  to  be  deemed  ^^^ 

a  creditor  of  the  said  firm  under  clause of  the  said  articles 

of  partnership :  And  whereas  the  debts  and  liabilities  of  the  That  debts 
said  firm  (including  therein  the  said  sum  of  £5,573)  were  ascer-  came  to     ^ 
tained  by  the  said  valuers  to  amount  to  £85,350,  which,  being  ^^'.3^» 
deducted  from  the  aforesaid  sum  of  £167,350,  left  the  sum  of  £82,ooo  net 
£82,000  as  the  net  value  of  the  partnership  property  and  assets,  ^^  ^^j  qqq   ' 
after  allowing  for  debts  and  liabilities,  and  the  sum  of  £41,000  value  of 
as  the  net  value  of  the  moiety  of  each  partner  therein:  And  That  freeholds 
WHEREAS  the  said  freehold  and  leasehold  messuages,  lands,  and  ^J^b^t^ 
hereditaments  were  at  the  death  of  the  said  X.  B.  subject  to  to  mortgages 

^  for  £37,300. 
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Agreement 
that  said 
£41,000  should 
be  apoortioned 
according  to 
said  valua- 
tions. 

That  £26,850 
was  accord- 
ingly net  value 
of  moiety  of 
freeholds  and 
leaseholds. 

Agreement 
that  £26,850 
should  be 
deemed  consi- 
deration for 
same. 


£6,000  for 
moiety  of 
goodwill, 


£100  for 
moiety  of  gas 
shares, 


£225  for 
moiety  of 
policies, 


and  remainder 
of  £41,000  for 
moiety  of  book 
debts,  plant, 
&c.,  after 
allowing  for 
debts. 


Conveyance 
and  assign- 
ment of  moiety 
of  freeholds 
and  leaseholds 
by  five  sepa- 
rate deeds. 


mortgages  thereon  amounting  to  £37,300,  which  sum  is  part  of 
the  said  sum  of  £S6,350 :  And  whereas  it  has  been  arranged 
and  agreed  between  the  parties  hereto  that  the  said  sum  of 
£41 ,000  paid  or  secured  to  be  paid  to  the  said  A.  B.  as  aforesaid 
as  and  for  the  share  of  the  said  X.  B.  deceased,  in  the  property 
and  assets  of  the  said  partnership  pursuant  to  the  aforesaid 
award,  shall  be  apportioned  between  the  several  items  constitut- 
ing the  said  assets  and  property  upon  the  basis  of  the  aforesaid 
valuation :  And  whereas  the  sum  of  £37,300,  being  the  amount 
of  the  mortgage  debts  aflPecting  the  said  freehold  and  leasehold 
premises,  being  deducted  from  the  sum  of  £91,000  at  which  the 
said  premises  were  valued  as  aforesaid,  leaves  the  sum  of 
£53,700  as  the  net  value  of  the  said  premises,  and  the  sum  of 
£26,850  as  the  net  value  of  one  moiety  thereof :  And  whereas 
it  has  accordingly  been  agreed  that  the  said  sum  of  £2^,850, 
part  of  the  said  sum  of  £41,000  shall  be  deemed  the  purchase 
or  consideration  money  for  the  moiety  of  the  said  X.  B.  deceased, 
in  the  said  freehold  and  leasehold  premises,  subject  to  a  moiety 
of  the  mortgage  debts  affecting  the  same,  and  that  the  sum  of 
£5,000  (other  part  of  the  said  sum  of  £41,000),  shall  be  deemed 
the  purchase  or  consideration  money  for  the  moiety  of  the  said 
X.  Y.  deceased,  in  the  goodwill  of  the  said  business,  and  that 
the  sum  of  £100  (other  part  of  the  sum  of  £41,000)  shaU  be 
deemed  the  purchase  or  consideration  money  for  the  moiety  of 

the  said  X.  T.  deceased,  in  the  said gas  shares,  and  that 

the  sum  of  £225  (other  part  of  the  scud  sum  of  £41,000)  shall 
be  deemed  the  purchase  or  consideration  money  for  the  moiety 
of  the  said  X.  Y.  deceased  in  the  policies  of  assurance  and  rights 
comprised  in  the  first  schedule  to  these  presents,  and  that  the 
remainder  of  the  said  sum  of  £41,000  shall  be  deemed  the 
consideration  money  for  the  moiety  of  the  said  X.  B.  deceased 
in  the  mortgage  debts  mentioned  in  the  second  schedule  hereto, 
and  in  the  book  debts,  stock-in-trade  and  remaining  assets  of 
the  said  partnership,  after  allowing  for  the  debts  and  liabilities 
of  the  said  partnership  other  than  the  mortgage  debts  affecting 
the  said  freehold  and  leasehold  premises :  And  vthereas  the 
moiety  or  other  the  part  or  share  of  the  said  X.  B.  deceased,  of 
and  in  the  said  freehold  and  leasehold  premises,  has  been  con- 
veyed and  assigned  by  the  said  A.  B.  unto  the  said  C.  D.,  by 
five  several  indentures  bearing  even  date  with  these  presents,  in 
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oonslderatioii  of  the  several  Bums  of  money  amounting  together    absiqvmjsst 

^^  ^  OP  SHARE  I'V 

to  the  sum  of  £26,850  in  the  same  indentures  respectively  ex-     eemainino 
pressed  to  have  been  paid  or  satisBed  by  the  said  C.  D.  to  the    '^^S^S'"' 
said  A.  B.,  the  said  sums  of  money  being  in  fact  part  of  the     ^^^^^ 

said  sum  of  £41,000  :  And  whereas  the  said gas  shares  ~ — -  — ;  — 

have  been  transferred  by  the  said  A.  B.  unto  the  said  C.  D.  by  gas  shares. 
a  proper  deed  for  that  purpose  bearing  even  date  with  these 
presents  in  consideration  of  the  sum  of  £100  (a)  (being  other 
part  of  the  said  sum  of  £41,000)  :  And  whereas  the  barrels,  DeUveiy  of 
casks,  waggons,  carts,  drays,  horses,  implements,  plant,  utensils,  m-Sude,  and 
materials,  stock  of  beer,  ale,  porter,  malt,  hops,  and  other  stock-in-  ^^^^® 
trade,  belonging  to  the  said  business,  being  in  the  nature  of  per- 
sonal chattels,  have  been  delivered  and  handed  over  to  the  said 
C.  D. :  And  whereas  the  mortgage  debts  mentioned  in  the  second  That  mortgage 
schedule  to  these  presents  have  become  vested  in  the  said  C.  D.,  become%e8ted 
as  the  survivor  of  the  mortgagees  therein  named :  And  whereas  ^t^r^^^ 
the  greater  part  of  the  book  debts  owing  to  the  said  late  firm  have  That  book 
been  received  by  the  said  C.  D.,  and  the  remainder  thereof  will  or  would  be 
be  received  by  him  as  surviving  partner:  NOW  THIS  INDEN-  l^^g^ 
TURE  WITNESSETH,  that  in  consideration  of  the  sums  of  v^^^^^- 
£5,000  and  £225  (other  part  of  the  said  sum  of  £41,000  paid  ^^""^ 
or  secured  to  be  paid  as  aforesaid)  the  said  A.  B.  as  beneficial  Executrix  of 

_■  _  deceased 

owner  hereby  assigns  unto  the  said  0.  D.,  All  that  the  moiety  partner  in 
or  other  the  share  and  interest  late  of  the  said  X.  B.  deceased,  ^^^m  Mid 
of  and  in  All  that  the  goodwill  of   the  said  partnership  mole^f"" 
business,  and  of  and  in  all  those  policies  of  assurance,  rights  gw>dwm  and 

'V?         Doliciee  Ox 

and  things  comprised  in  the  first  schedule  to  these  presents.  To  assurance 
HOLD  the  same  unto  the  said  C.  D.  absolutely :  AND  THIS  ^^^'^^^8^ 
INDENTUEE  ALSO  WITNESSETH,  that  the  said  A.  B.  Further  wit- 
hereby  acknowledges  and  declares  that  the  said  sum  of  £41,000,  ^^^t^" 
part  whereof  has  been  paid,  and  the  residue  whereof  is  secured  to  acknowledges 
be  paid  as  aforesaid,  is  accepted  by  her,  the  said  A.  B.,  in  full  £4i,ooo  in  full 
satisfaction  of  the  shtire  of  the  said  X.  B.  deceased,  in  all  the  Sare'ofde-^' 
property  and  assets  of  the  said  partnership,  and  all  claims  and  ceased  partner 
demands  relating  thereto :  And  the  said  A.  B.  hereby  covenants  and  covenants 
with  the  said  C.  D.  that  she  the  said  A.  B.,  her  executors,  ??!,f^!?f 

'  '  assurance. 

administrators,  or  assigns,  will  from  time  to  time,  and  at  all 

(a)  This  transfer  deed  should  be  stamped  with  an  ad  valorem  stamp  on 
£100. 
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times,  upon  the  request  and  at  the  cost  of  the  Baid  G.  D.,  his 
executors,  administrators,  or  assigns,  make,  do,  and  execute  all 
such  further  acts,  deeds,  and  things,  for  effectually  vesting  in 
him  or  them  all  the  property  and  assets  of  the  said  late  partner- 
ship, and  enahling  him  or  them  to  receive  the  same  as  by  him 
or  them  shall  he  reasonably  required  (a). 
In  witness,  &c. 


The  First  Schedule  above  referred  to. 

{Tico  Policies  of  life  assiiranre  and  certain  exclusive  rights  of 
supplying  public  houses  with  beer,  Sfc) 


The  Second  Schedule  above  referred  to. 


The  principal  sum  of  £• 
&c.,  and  made,  &c. 

The  principal  sum  of  £- 
The  principal  sum  of  £r 


—  secured  by  an  indenture  dated, 

—  secured  by,  &c. 

—  secured  by,  &c. 
All  the  above  deeds  provide  that  the  moneys  thereby  secured 

shall  be  payable  to  the  survivor  of  the  mortgagees,  but  the  said 
moneys  in  fact  form  part  of  the  partnership  assets. 

(a)  It  is  considered  that  the  stanips  on  this  deed  should  be  an  ad  vaJorem 
duty  at  10s.  per  £100  on  £5,225,  the  consideration  for  the  moiety  of  the 
goodwill  and  policies,  &c.,  and  a  common  deed  stamp  (IDs.). 
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No.  XIV. 
NOTICE    by   one   Partner    io  another,    to  determine  a  todeteeminb 

*^  PABTNESSBIP. 

Partnership  under  a  poice}\  

Pursuant  to  the  power  for  this  purpose  contained  in  certain 

articles  of  partnersliip,  dated  the  day  of ,  and  made 

between  you  of  the  one  part,  and  me  of  the  other  part,  I  hereby 
give  you  notice  of  my  wish  and  intention  that  the  partnership 
now  subsisting  between  us  under  the  said  articles  shall  cease  and 
determine  at  the  expiration  of  six  calendar  months  computed 
from  the  date  hereof. 

As  witness  my  hand  this day  of . 

A.  B.  {2)(irtner), 
To  C.  D.  {other  partner). 


No.  XV. 


NOTICE  of  Dissolution  of  Partnership-  to  be  inserted  ofdissoltjtion 
in  the  London  Gazette,  amp. 


Notice  is  hereby  given,  that  the  partnership  which  has  for 
some  time  past  been  carried  on  by  A.  B.  and  C.  D.  under  the 

firm  of ,  at ,  in  the  trade  or  business  of ,  was  this 

day  dissolved  by  mutual  consent. 
As  witness  our  hands.  A.  B. 

CD. 


VOL.  11.  3  c 
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POWERS  OP  ATTORNEY. 


TruBtees,  &c.| 
making  pay- 
ments, &c., 
under  power 
of  attorney, 
without  notice 
of  revocation 
by  death  or 
otherwise, 
indenmifled. 


^^^Irf^  °*  *      A  POWER  of  attorney  is  an  authority  given  in  due 

attorney  and    forui  of  law  by  One  persou  to  another  to  act  for  him. 

revocatioZ  ^    By  commou  law,  a  power  of  attorney  is  revocable  by 

the  grantor  at  any  time,  unless  given  for  a  valuable 

consideration  (a^,  and  it  determines  on  his  death  (i). 

Jdl'^^stSute  ^^^  *h^s  ^^1®   ^^s  ^®^^   relaxed  by  recent  statutes, 
'  Thus  by  22  &  23  Vict.  c.  35,  sect.  26,  it  is  provided 
as  follows : — 

No  trustee,  executor,  or  adminifitrator  making  any  payment, 
or  doing  any  act  bond  fide  under  or  in  pursuance  of 
any  power  of  attorney,  shall  be  liable  for  the  moneys 
so  paid,  or  the  acts  so  done,  by  reason  that  the  person 
who  gave  the  power  of  attorney  was  dead  at  the  time 
of  such  payment  or  act,  or  had  done  some  act  to  avoid 
the  power,  provided  that  the  fact  of  the  death,  or  of 
the  doing  of  such  act  as  last  aforesaid,  at  the  time  of 
such  payment  or  act  bond  fide  done  as  aforesaid  by  such 
trustee,  executor,  or  administrator,  was  not  known  to 
him :  provided  always  that  nothing  herein  contained 
shall  in  any  manner  affect  or  prejudice  the  right  of  any 
person  entitled  to  the  money  against  the  person  to 
whom  such  payment  shall  have  been  made,  but  that 
such  person  so  entitled  shall  have  the  same  remedy 
against  such  person  to  whom  such  payment  shall  be 
made,  as  he  woidd  have  had  against  the  trustee, 
executor,  or  administrator  if  the  money  had  not  been 
paid  away  under  such  power  of  attorney. 

(a)  Walsh  v.  Whitoomh,  2  Esp.  {h)  Watson  v.  King,  4  Chaxnb. 
Ca.  565;  Smart  v,  Sandars,  5  Com.  272 ;  Wallace  v.  Cook,  5  Esp.  Ca. 
Bench,  916.  117. 
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And  by  the  Conveyancing  Act,  1881,  sect*  47,  as 
follows : — 

(1.)  Any  person  making  or  doing  any  payment  or  act,  in  Siume  i^em- 
good  faith,  in  pursuance  of  a  power  of  attorney,  shall  to  persous 
not  be  liable  in  respect  of  the  payment  or  act  by  ^w3s^  ^' 
reason  that  before  the  payment  or  act  the  donor  of  the  8®^®^"^^^- 
power  had  died  or  become  lunatic,  of  unsound  mind, 
or  bankrupt,  or  had  revoked  the  power,  if  the  fact  of 
death,  lunacy,  unsoundness  of  mind,  bankruptcy,  or 
revocation  was  not  at  the  time  of  the  payment  or  act 
known  to  the  person  making  or  doing  the  same. 

(2.)  But  this  section  shall  not  afiPect  any  right  against  the 
payee  of  any  person  interested  in  any  money  so  paid ; 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer  if  the 
payment  had  not  been  made  by  him. 

(3.)  This  section  applies  only  to  payments  made  and  acts 
•     done  after  the  commencement  of  this  Act. 

And  by  the  Conveyancing  Act,  1882,  as  follows : — 

Sect.  8. —  (I.)  If  a  power  of  attorney,  given  for  valuable  Effect  of 

consideration,  is  in  the  instrument  creating  the  power  attorney,  for 
expressed  to  be .  irrevocable,  then,  in    favour  of    a  IS^fi^^ 

purchaser,—  iipevocable. 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either  by 
anything  done  by  the  donor  of  the  power  without  the 
concurrence  of  the  donee  of  the  power,  or  by  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy 
of  the  donor  of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power, 
in  pursuance  of  the  power,  shall  be  as  valid  as  if  any- 
thing done  by  the  donor  of  the  power  without  the 
concurrence  of  the  donee  of  the  power,  or  the  death, 
marriage,  lunacy,  imsoundness  of  mind,  or  bankruptcy 
of  the  donor  of  the  power,  had  not  been  done  or 
happened;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by  notice  of 
anything  done  by  the  donor  of  the  power,  without  the 

3c2 
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Effect  of 
power  of 
attorney,  for 
value  or  not, 
made  irre- 
vocable for 
fixed  time. 


oononrrenoe  of  the  donee  of  the  power,  or  of  the  death, 
marriage,  lunacy,  uii80imdiie6B  of  mind,  or  bankruptoy 
of  the  donor  of  the  power. 
(2.)  This  section  applies  only  to  powers  of  attorney  oreated 
by  inatrumente  executed  after  the  commencement  of 
this  Act. 
Sect.  9. — (1.)  If  a  power  of  attorney,  whether  given  for 
valuable  consideration  or  not,  is  in  the  instniment 
creating  the  power  expressed  to  be  irrevocable  for  a 
fixed  time  therein  specified,  not  exceeding  one  year 
from  the  date  of  the  instrument,  then,  in  favour  of  a 
purchaser, — 

(i.)  The  power  shall  not  be  revoked,  for  and  during  that 
fixed  time,  either  by  anything  done  by  the  donor  of 
the  power  without  the  concurrence  of  the  donee  of  the 
power,  or  by  the  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  of  the  power ; 
and  .  . 

(ii.)  Any  act  done  within  that  fixed  time  by  the  donee  of 
the  power,  in  pursuance  of  the  power,  shall  be  as  valid 
as  if  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power,  or  the 
death,  m*amage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power,  had  not  been 
done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by  notice 
either  during  or  after  that  fixed  time  of  anything 
done  by  the  donor  of  the  power  during  that  fixed 
time,  without  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  majriaire,  lunacy,  unsoundness 
of  m^d,  or  bankruptoy  of  &e  donor  of  the  power 
within  that  fixed  time. 

(2.)  This  section  applies  only  to  powers  of  attorney  oreated 
by  instruments  executed  after  the  conmiencement  of 
this  Act. 


Whether  donee  It  WES  formerly  iiecessary  that  an  attomej  should 
5^^r  i^^^  execute  his  power  in  the  name  of  the  principal,  and 
of  prindpaL    this  is  stiU  the  more  correct  and  proper  form  to  observe. 
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It  is,  however,  provided  by  the  Conveyancing  Act, 
1881,  sect.  46,  as  follows : — 

The  donee  of  a  power  of  attorney  may,  if  he  thinks  fit, 
execute  or  do  any  assurance,  instrument  or  thing  in 
and  with  his  own  name  and  signature  and  his  own 
seal,  where  sealing  is  required,  by  the  authority  of  the 
donor  of  the  power,  and  every  assurance,  instrument, 
and  thing  so  executed  and  done  shall  be  as  effectual  in 
law,  to  all  intents,  as  if  it  had  been  executed  or  done 
by  the  donee  of  the  power  in  the  name  and  with  the . 
signature  and  seal  of  the  donor  thereof. 

Instruments  containing  powers  of  attorney  may  be  instruments 
deposited  in  the  central  office  of  the  Supreme  Court,  ^^^^f 
and  office  copies  of    instruments  so   deposited    are  1;^™®^^$^^^ 
sufficient  evidence  of  their  contents  (a).  central  office 

Co 
(a)  Conyeyancing  Act,  1881,  sect.  48. 


of  Supreme 
>ur£ 
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No.  I. 


FBOX  PERSON 
OOINQ  ABBOAD. 


i^poinfanent 
of  attorney, 


to  manage 
lands. 


POWER  of  Attorney  from  a  Person  going  to  Beside 
Abroad  (a). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B., 
of,  &o.  {appointor)^  being  about  to  leave  England  and  to  reside 
abroad  for  some  time,  do  hereby  constitute  and  appoint  0.  D., 
of,  &c.,  and  E.  F.,  of,  &c.,  and  each  of  them,  my  true  and 
lawful  attorneys  and  attorney  for  the  purposes    hereinafter 
expressed,  that  is  to  say.  To  receive  the  rents  and  profits  of  and 
manage  all  the  messuages,  farms,  lands,  tenements,  and  here- 
ditaments of  or  to  which  I,  or  any  person  or  persons  in  trust  for 
me,  now  am,  is,  or  are,  or  at  any  time  or  times  hereafter  shall  or 
may  become  seised,  possessed,  or  entitled  for  any  estate  or 
interest  whatsoever,  with  liberty  in  the  course  of  such  manage- 
ment to  let  or  demise  the  said  premises,  or  any  part  thereof, 
either  from  year  to  year  or  for  any  term  or  number  of  years,  or 
for  any  less  period  than  a  year,  at  such  rents,  and  either  with  or 
without  any  fine  or  premium,  and  subject  to  such  covenants  and 
conditions  as  my  said  attorneys  or  attorney  shall  think  fit ;  and 
with  liberty  also  to  accept  surrenders  of  leases  or  tenancies,  to 
make  allowances  to  and  arrangements  with  lessees,  tenants,  and 
others,  to  cut  timber  and  other  trees,  whether  for  repair,  sale,  or 
otherwise,  to  repair  and  rebuild  houses  or  other  buildings,  and 
to  insure  the  same  against  damage  by  fire,  tempest,  or  otherwise, 
to  repair  fences,  to  drain  or  otherwise  improve  the  said  premises, 
or  any  part  thereof,  to  appoint  and  employ  bailiffs,  game- 
keepers, agents,  servants,  and  others  to  assist  in  the  manage* 
ment  of  the  said  premises,  and  to  remove  them  and  appoint 
others  in  their  place,  and  to  pay  and  allow  to  the  persons  to  be 
so  employed  as  aforesaid  such  salaries,  wages,  or  other  remunera- 
tion as  my  said  attorneys  or  attorney  shall  think  fit :  And  with 
power  also  to  give  effectual  receipts  and  discharges  for  the  rents 
and  profits  of  the  said  premises,  and  on  non-payment  of  any 

(a)  The  power  should  of  course  be  adapted  to  the  actual  property  of  the 
grantor,  and  to  the  extent  of  the  authority  which  he  wishes  to  entrujst  to  his 
attorney.  The  above  power  is  more  comprehensive  than  would  generally 
be  reqiured.    More  limited  powers  are  given  in  the  subsequent  Precedents. 
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suoh  rent,  or  any  part  thereof,  or  the  breach  of  any  covenant,    ^^^  peeson 


agreement,  or  condition  which  ought  to  be  observed  or  per- 
formed by  any  lessee  or  tenant  of  the  said  premises,  or  any  part 
thereof,  to  distrain  for  such  rent,  or  to  commence,  carry  on,  and 
prosecute  any  actions  or  other  proceedings  whatsoever  for  com- 
pelling payment  of  such  rent,  or  for  or  on  account  of  any  such 
breach  of  covenants  as  aforesaid  as  my  attorneys  or  attorney 
shall  think  fit.  And  generally  to  do  all  such  acts  or  things  in  or 
about  the  management  of  the  said  premises  as  my  said  attorneys 
or  attorney  might  do  if  they  or  he  were  or  was  the  absolute 
owners  or  owner  thereof :  Also  to  use  and  take  all  such  lawful 
ways  and  means  for  the  recovering  and  receiving,  obtaining 
or  getting,  defending  or  protecting  any  messuages,  farms, 
lands,  and  hereditaments,  which  do  or  shall,  or  which  by  my 
said  attorneys  or  attorney  shall  be  conceived  or  thought  to 
belong  to  me,  as  fully  and  effectually  as  I  myself  might  or  could 
use  or  take  if  I  were  personally  present  and  did  the  same :  Also  To  recover 
to  ask,  demand,  sue  for,  recover,  and  receive  all  sums  of  money,  ™^^®y»  ^> 
goods,  effects,  and  things  now  owing,  or  payable,  or  belonging 
to  me,  or  which  shall  at  any  time  or  times  hereafter  be  owing 
or  belong  to  me,  by  virtue  of  any  security  or  upon  any  balance 
of  accounts,  or  otherwise  howsoever,  and  on  payment,  transfer, 
or  delivery  thereof,  or  of  any  part  thereof  respectively,  to  give, 
sign,  and  execute  receipts,  releases,  and  other  discharges  for  the 
same  respectively ;  and  on  non-payment,  non-transfer,  or  non-  to  bring 
delivery  thereof,  or  of  any  part  thereof  respectively,  to  com-  * 

mence,  carry  on,  and  prosecute  any  action,  or  other  proceeding 
whatsoever  for  recovering  and  compelling  the  payment,  transfer, 
or  delivery  thereof  respectively :  Also  to  state,  settle,  adjust,  to  settle  and 
compound,  submit  to  arbitration,  and  compromise  aU  actions,  J°™p"*™*®» 
suits,  accounts,  reckonings,  claims,  and  demands  whatsoever, 
which  now  are  or  hereafter  shall  or  may  be  depending  between 
me  and  any  person  or  persons  whomsoever,  in  such  manner  in 
all  respects  as  my  said  attorneys  or  attorney  shall  think  fit; 
Also  to  sell  and  convert  into  money  any  goods,  effects,  or  things.  To  sell  goods 
which  now  belong,  or  at  any  time  or  times  hereafter  shall  belong  ^ 
to  me  {b) ;  Also  to  sell  or  exchange  all  or  any  of  the  messuages,  To  sell  or  cx- 

(5)  This  wiU  not  autliorize  a  sale  of  GoTemment  stock  standing  in  the 
name  of  the  donor  of  the  power.  The  Bank  of  England  will  only  act  on 
a  special  power  of  attorney  for  sales  of  stock. 
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FfiOlCFESfiON 
OOINO  ABBOAD. 


And  to  apply 
moneys 
coming  to 
attorneys  in 
payment  of 
costs,  &c. 


To  appear  for 
donor  of 
power, 


and  also  to 
execute 
contracts, 
deeds,  &c., 


and  generally 
to  do  all  other 
acts. 


farms,  londB,  tenements,  and  hereditaments  belonging  to  me,  for 
such  price  or  prices,  or  other  equivalent  or  satisfaction  in  land 
or  money,  and  by  such  ways  and  means  as  my  said  attorneys  or 
attorney  shall  think  reasonable,  and  so  that  any  sale  either  of 
real  or  personal  property  under  the  power  hereby  conferred  may 
be  either  by  public  auction  or  private  contract,  and  such  pro- 
perty may  be  sold  either  together  or  in  lots,  and  subject  to  any 
special  conditions  relative  to  title  or  otherwise,  and  my  said 
attorneys  or  attorney  may  buy  in  any  property  at  any  sale  by 
auction,  or  rescind  any  contract  for  sale,  and  resell  the  property 
30  bought  in,  or  the  contract  for  the  sale  whereof  maybe  so 
rescinded  as  aforesaid :  And  I  authorize  and  direct  my  said 
attorneys  or  attorney  to  pay  all  moneys  which  shall  come  to 
their  or  his  hands  by  virtue  of  any  of  the  powers  herein  con- 
tained, or  so  much  thereof  as  shall  remain  after  paying  thereout 
the  costs,  charges,  and  expenses  incurred  by  them*  or  him  in  the 
exercise  of  any  of  the  powers  and  authorities  herein  contained, 

into  my  account  at  the Bank,  or  otherwise  to  pay  and  apply 

the  same  as  I  shall  from  time  to  time  by  letter  or  otherwise 
direct :  And  I  also  authorize  my  said  attorneys  or  attorney  to 
appear  for  me  in  any  court  of  justice  to  any  action  or  other  pro- 
ceeding which  may  be  instituted  against  me,  or  whereunto  I 
shall  be  a  party,  and  to  defend  the  same,  or  suffer  judgment  to 
be  had  or  given  against  me  in  any  such  action  or  other  proceed* 
ing,  by  default  or  otherwise,  as  they  or  he  my  said  attorneys  or 
attorney  shall  be  advised  or  think  proper :  And  also  to  enter 
into,  make,  sign,  seal,  execute,  deliver,  acknowledge,  and  perform 
any  contract,  agreement,  deed,  writing,  or  thing  that  may  in  the 
opinion  of  my  said  attorneys  or  attorney  be  necessary  or  proper 
to  be  entered  into,  made,  signed,  sealed,  executed,  delivered, 
acknowledged,  or  performed  for  effectuating  the  purposes  afore- 
said, or  any  of  them,  and  for  all  or  any  of  the  purposes  of  these 
presents  to  use  the  name  of  the  said  A.  B. :  And  generally  to 
do,  execute,  and  perform  any  other  act,  deed,  matter,  or  thing 
whatsoever  which  ought  to  be  done,  executed,  or  performed, 
or  which,  in  the  opinion  of  my  said  attorneys  or  attorney, 
ought  to  be  done,  executed,  or  performed  in  or  about  my  con- 
cerns, engagements,  and  business  of  every  nature  and  kind 
whatsoever,  as  fully  and  effectually  to  all  intents  and  purposes 
as  I  myself  could  do  if  I  were  present  and  did  the  same  in  my 
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proper  person,  it  being  my  intent  and  desire  that  all  matters  and   fbok  person 

things  respecting  the  same  shall  be  under  the  full  manage-  ' 

ment  and  direction  of  the  said  attorneys  or  attorney :  And  I 
further  declare  that  each  one  of  them  the  said  C.  D.  and  E.  F. 
may  act  in  the  several  powers  and  authorities  hereby  conferred 
separately  and  apart  from  the  other  of  them  [And  fok  the  Powento 
FURTHER,  better,  and  more  effectually  doing,  effecting,  executing,  appoSiTsub- 
and  performing  of  the  several  matters  and  things  aforesaid,  I  '^'^*^' 
hereby  give  and  grant  unto  my  said  attorneys,  and  each  of  them, 
full  power  and  authority  from  time  to  time  to  appoint  one  or 
more  substitute  or  substitutes  to  do,  execute,  and  perform  all 
or  any  such  matters  and  things  as  aforesaid;  and  the  same  andtoremoye 
substitute  or  substitutes  at  pleasure  to  remove,  and  to  appoint  S^^, 
another,  or  others,  in  his  or  their  place  or  places]  (c) ;  and  all 
and  whatsoever  my  said  attorneys,  or  either  of  them  [or  their  or 
his  substitute  or  substitutes]  (c),  shall  do  or  cause  to  be  done  in 
or  about  the  premises,  I  hereby  covenant  with  the  said  G.  D. 
and  E.  F.  to  allow,  ratify,  and  confirm. 
In  witness,  &o. 


No.  II. 

POWER  of  Attorney  to  receive  Rents,  and  distrain  /or  ^  ebckivb 
the  aamey  a^id  also  to  receive  Sums  cwmgned  to  the  ^S'^' 
Donor  of  the  poicer  {d) .  

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 

I,  A.  B.,  of,  &c.  {appointor),  SEND  GREETING:  Whereas  I  BedteMimnof 

•      •■      A        J         ...I    3   J.      3*  3   1  1       certain  lands 

am  seised  of  and  entitled  to  divers  messuages  and  tenements,  ijy  donor. 

situate  in  the  county  of ,  and  elsewhere,  and  am  likewise 

in  the  habit  of  receiving  money  remitted  to  me  from  abroad  by 

(c)  The  words  within  brackets  will  be  omitted  where  the  grantor  does 
not  wish  to  confer  on  his  attorney  a  power  of  appointing  substitutes. 

{d)  It  is  supposed  in  this  case  that  the  grantor  has  no  property  beyond 
the  real  estate  and  the  consignments  from  India,  which  it  is  necessary  to 
place  under  the  control  of  an  agent. 
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TO  BECEIVE 
SEXTKy  DIS- 
TltAIN,  ETC. 

Appointment 
of  attorney 

toreoeive 
rents, 


and  distrain 
for  the  Bame 


and  also  to 
recdreall 
sums  con- 
signed to 
donor  of- 
power. 


:  Now  KNOW  ALL  MEN  by  these  presents,  that  I  hereby 

constitute  and  appoint  my  son  0.  D.,  of,  Ac,  to  be  my  true 
and  lawful  attorney,  for  me  and  in  my  name  and  on  my  behalf, 
to  ask,  demand,  sue  for,  recover,  and  receive  of  and  from  all 
tenants  and  other  persons  who  ought  to  pay  the  same,  all 
rents  and  sums  of  money  which  now  are,  or  hereafter  shall 
become  due  or  payable  from  or  in  respect  of  the  said  messuages 
and  tenements,  or  any  of  them,  and  upon  receipt  thereof,  to 
give  and  sign  good  and  sufficient  receipts  and  discharges  for 
the  same :  And  also,  if  they  shall  think  fit  so  to  do,  to  make 
abatements  and  allowances  of  rent  to  any  of  the  tenants  of  the 
premises,  and  to  allow  deductions  for  ground  rents,  land  tax, 
repairs,  and  other  matters,  and  to  settle  and  adjust  all  accounts, 
claims,  and  demands  in  relation  thereto,  and  also  upon  non-pay- 
ment of  the  said  rents  or  other  moneys,  or  any  of  them,  or  any 
part  or  parts  thereof,  to  take  such  steps  and  proceedings  by 
distress,  action,  or  otherwise,  to  recover  the  same  as  my  said 
attorney  shall  think  fit :  And  also  for  me  and  in  my  name  or 
otherwise,  to  receive  all  sums  of  money  whatsoever  which  are 
or  at  any  time  hereafter  may  be  consigned  to  me  from  India 

or  elsewhere,  by  or  on  account  of  the  said ^  and  on  receipt 

thereof  to  sign  and  give  good  and  sufficient  receipts  and  dis- 
charges for  the  same :  And  I  agree  to  ratify  and  confirm  all  and 
whatsoever  the  said  C.  D.  shall  lawfully  do  in  and  concerning 
the  premises  by  virtue  of  these  presents :  [And  I  declare  that 
this  power  shall  be  irrevocable  for  one  year  from  the  date 
hereof]  (a). 
In  witness,  &c. 


(a)  See  Conveyancing  Act|  1882,  sect.  9. 
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No.  in. 

POWER  (>/' Attorney  to  receive  a  Debt.  to  receivb 

•^  DEBT. 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  ToreceiTo 
of,  &c.  {appointor)^  hereby  constitute  and  appoint  0.  D.,  of,  &o.    ® 
{attorney),  to  be  my  true  and  lawful  attorney,  for  me  and  in  my 
name  or  otherwise  to  ask,  demand,  receive,  sue  for,  and  recover 

from  X.  T.,  of,  &o.,  the  sum  of  £ owing  from  him  to  me 

on  a  bond  dated,  &c.,  and  all  interest  due  in  respect  thereof, 
and  on  receipt  thereof,  or  of  any  part  thereof,  to  give  proper 
receipts  and  discharges  for  the  same  :  And  whatsoever  the  said 
0.  D.  shall  lawfully  do  in  the  premises,  I  hereby  agree  to  ratify 
and  confirm. 

In  WITNESS,  &c. 


No.  IV. 

POWER  <?/^  Attorney  to  Sell  a  Landed  Estate,  and  toselllaih). 
Manage  same  in  meantime  {a). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  ^^po^^toent 

late  of,  &c.,  and  now  residing  at,  &c.,  do  hereby  appoint  C.  D.,  sell  estate, 

of,  &c.  {attorney)  y  to  be  my  true  and  lawful  attorney,  for  me  and  ^wen,"* 

on  my  behalf  and  in  my  name  to  sell  at  such  time  or  times  as 

my  said  attorney  shall  think  fit,  All,  &c.  {describe  shortly  the 

estate)  y  and  the  inheritance  thereof  in  fee  simple,  either  together 

or  in  lots,  and  either  by  public  auction  or  private  contract,  and 

either  with  or  veithout  special  conditions  as  to  title  or  otherwise, 

with  liberty  to  buy  in  at  any  sale  by  auction,  to  rescind  or  vary 

contracts  for  sale,  and  to  re-sell  without  being  answerable  for 

any  loss  arising  thereby :  And  also  to  execute  such  deed  or  and  to  convey 

deeds  for  conveying  the  said  premises  to  any  purchaser  or  pur-  anJgive^^^ 

chasers  thereof,  and  also  to  give  effectual  receipts  and  discharges  p^^^^^^ 

money, 

(a)  See  the  next  Precedent. 
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TosBLLLAiTD.  for  the  puTohase-xnoiieys  of  the  said  premises  as  my  said  attorney 
and  to  manaffo  shall  think  fit :  And  ALSO  in  the  meantime  and  imtil  such  sale 
Sde^l^^w^th™  to  receive  the  rents  and  profits  of  the  said  premises,  and  to 
usual  powers,    j^qqqyqj.  h^q  qqjjiq  when  in  arrear  by  action  or  distress,  and 

generally  to  manage  the  said  premises  with  liberty  in  the  oonrse 
of  such  management  to  let  or  demise  the  said  premises  or  any 
part  thereof  either  from  year  to  year  or  for  any  term  of  years 
not  exceeding  twenty-one  years  to  take  effect  in  possession  at 
and  imder  such  rents  and  covenants  as  my  said  attorney  shall 
think  fit,  and  with  liberty  also  to  make  allowances  to  and 
arrangements  with  tenants,  to  cut  timber  and  other  trees  for 
repairs,  sale,  or  otherwise,  to  expend  money  in  repairs  and  im- 
provements and  insurances  against  loss  or  damage  by  fire, 
tempest,  or  otherwise,  and  to  do  such  other  acts  and  things  in 
or  about  the  management  of  the  said  premises  as  my  attorney 
shall  think  fit :  And  whatsoever  my  said  attorney  shall 
lawfully  do  in  the  premises  I  hereby  agree  to  ratify  and  con- 
firm :  And  I  declare  that  this  power  is  irrevocable  for  one 
year  computed  from  the  date  hereof. 
In  witness,  &c. 


No.V. 


OONVBYANCE 

IN  TEUST 

INSTEAD  OF 

POWEH  OF 

ATTOENET. 


DEED  of  Conveyance  of  land  by  Person  resident  abroad  to 
a  Trustee  in  trust  for  Sale  aM  for  Management  in 
the  meantime  {instead  of  a  power  of  Attorney)  (a). 

THIS  INDENTURE,  made  the  day  of ,  Between 

A.  B.,  of,  &c.  {ottner)^  of  the  one  part,  and  C.  D.,  of,  &c.  {trustee)^ 

Grant  of  lands  of  the  other  part,  WITNESSETH,  that  for  divers  good  causes 

and  considerations  the  said  A.  B.,  as  beneficial  owner,  hereby 


to  trustees 


Suggestioxi 
that  a  con- 
veyance in 
trust  is  some- 
times more 
convenient 
than  a  power 
of  attorney. 


(a)  A  purchaser  under  a  power  of  attorney  must  (unless  the  j^wer  is 
made  irrevocable  for  a  fixed  time  under  sect.  9  of  the  Conveyancmg  Act, 
1882)  satisfy  himself  that  the  principal  is  alive  at  the  time  when  the  con'- 
veyance  is  executed.  It  may  therefore  be  convenient  in  some  cases 
instead  of  giving  a  power  to  vest  the  property  by  a  conveyance  in  the 
intended  attorney,  upon  proper  tiTists  for  sale  and  management  in  the 
meantime  as  in  ^e  above  JPrecedent, 
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conveys  unto  the  said  0.  D.,  All  ( parcels) ^  To  hold  the  same    contetance 
nnto  and  to  the  use  of  the  said  0.  D.  in  fee  simple,  Upon  trust    instead  op 
that  the  said  C.  D.,  his  exeoutors,  administrators,  or  assigns,     J^^^^^t. 
shall,  without  any  further  consent  on  the  part  of  the  said  A.  B.,  ^  ^^^^  ^^    „ 
or  any  person  claiming  under  him,  sell  the  said  premises  at  with  usual 
such  times  and  in  such  manner  as  the  trustee  or  trustees  shall  ' 

think  fit:  Asd  shall  in  the  meantime  and  imtil  such  sale  receive  and  to  receive 
the  rents  and  profits  of  the  said  premises  and  manage  the  same,  ^na^in  the 
with  liberty  in  the  course  of  such  management  to  let  or  demise  ™®o.ntime. 
the  said  premises  or  any  part  thereof  either  from  year  to  year  or 
for  any  term  of  years  not  exceeding  twenty-one  years,  to  take 
effect  in  possession  at  and  under  such  rents  and  covenants  as  the 
said  trustee  or  trustees  shall  think  fit,  and  with  liberty  also  to 
make  allowances  to  and  arrangements  with  tenants,  to  cut  timber 
and  other  trees  whether  for  reparrs,  sale,  or  otherwise,  to  expend 
money  in  repairs  and  improvements,  and  insurances  against  loss 
or  damage  by  fire,  tempest,  or  otherwise,  and  generally  to  do 
such  acts  and  things  in  or  about  the  management  of  the  said 
premises  as  the  said  trustee  or  trustees  shall  think  fit :  And  it  Declaration  of 
IS  declared  that  the  said  trustee  or  trustees  shall  with  and  out  ^tys  and 
of  the  moneys  to  arise  from  any  sale  or  sales  as  aforesaid,  or  to  '^^ 
be  received  for  rents  and  profits  in  the  meantime,  pay  and  dis-  after  paying 
charge  aU  costs  and  expenses  incurred  in  or  about  any  such  sale  ®*P®^®® 
or  the  management  of  the  said  premises  or  otherwise  in  or  about 
the  execution  of  the  trusts  and  powers  herein  contained,  and 
shall  stand  possessed  of  the  residue  of  the  said  sale  moneys, 
rents,  and  profits,  In  trust  for  the  said  A.  B.  absolutely,  and  for  grantor  as 
so  that  as  between  the  real  and  personal  representatives  of  the  S^^. 
said  A.  B.,  the  said  sale  moneys,  rents,  and  profits  shall  be 
deemed  personal  estate  whether  the  premises  shall  be  sold  in  the 
lifetime  of  the  said  A.  B.  or  after  his  decease :  And  it  is  declared  statutoir 
that  for  the  purposes  of  the  covenant  for  title  implied  in  a  con-  Stietoapply. 
veyance  by  virtue  of  section  7  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  these  presents  shall  be  deemed  to  be  a  con- 
veyance for  valuable  consideration. 
In  witness,  &c. 
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N0.YI. 


TO  SUBBENDEB 

COPYHOLDS  TO 

PUBCHASEB. 


Attorney  to 
appear  at  the 
court  and 
surrender 


hereditaments 
to  use  of  pur- 
chaser; 


and  to  do  all 
other  neces- 
sary acts. 


Power  to  be 
irrevocable  for 
a  year. 


POWER  0/*  Attorney  to  Sttnrn^er  Copyhold  Heredita- 
ments in  favour  of  a  Purchasn\ 

KNOW  ALL  MEN  that  I,  A.  B.,  of,  &o.  (appoinfar),  one  of 

the  customary  or  copyhold  tenants  of  the  manor  of ,  in  the 

county  of ,  do  hereby  constitute  and  appoint  C.  D.,  of,  &o. 

{attorney)  y  my  true  and  lawful  attorney,  for  me  and  in  my  name, 
and  either  at  the  next  or  any  subsequent  court  to  be  holden  for 
the  said  manor,  or  out  of  court  to  surrender  into  the  hands  of 
the  lord  or  lady,  lords  or  ladies  for  the  time  being  of  the  same 
manor,  by  the  hands  and  acceptance  of  the  steward  or  deputy 
steward,  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  those  three  cottages  or  tenements,  situate  and  being  at 

(which  said  premises  are  part  of  the  hereditaments  to  which 

I  was  admitted  tenant  at  a  court  held  for  the  said  manor  on  the 

day  of ),  To  the  use  of  E.  F.,  of,  &c.,  his  heirs  and 

assigns  for  ever,  according  to  the  custom  of  the  said  manor : 
And  further,  for  me,  the  said  A.  B.,  and  in  my  name  to  do 
and  execute  all  such  acts,  matters,  and  things  as  shall  be  needful 
or  expedient  for  making  such  surrender  as  aforesaid,  and  for 
procuring  the  said  E.  F.,  his  heirs  or  assigns,  to  be  admitted 
tenant  or  tenants  of  the  said  copyhold  premises,  and  as  fully  and 
efiPectually  to  all  intents  and  purposes  as  I  myself  could  or  might 
do  if  I  were  personally  present :  And  I  hereby  agree  to  ratify 
and  confirm  all  and  whatsoever  the  said  C.  D.  shall  lawfully  do 
or  cause  to  be  done  by  virtue  of  these  presents.  And  I  declare 
that  this  power  is  irrevocable  by  me  for  one  year  computed  from 
the  date  hereof. 
In  witness,  &c. 
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No.  vn. 

POWER  a/"  Attornet  hy  a  Landlord  to  Re-enter  on  Pre-  m-enteb  and 

•^  "^  EXPEL  TENANT. 


miaeB  and  Expel  Tenant /row  Premises  comprised  in  a 
Lease, 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B., 
of,  &c.  {appointor)^  do  hereby  constitute  and  appoint  C.  D.,  of, 
&o.,  and  E.  F.,  of,  &c.  (attorneys)^  and  each  of  them  to  be  my 
true  and  lawful  attorneys  and  attorney,  at  the  expense  of  me, 
my  executors,  or  administrators,  into  and  upon  the  messuages, 
lands,  and  hereditaments  situate  at,  &o.,  comprised  in  and  Power  by 
demised  by  a  certain  indenture,  dated  the day  of ,  and  attorney  to  re- 
made between  me  of  the  one  part,  and  G.  H.  of  the  other  part,  ^^^^  ®*^* 
or  into  and  upon  any  part  of  the  said  premises  in  the  name  of 
the  whole,  to  re-enter,  and  the  said  G.  H.,  his  executors,  adminis- 
trators, and  assigns,  and  all  other  tenants  and  occupiers  thereof, 
thereout  utterly  to  expel,  remove,  and  put  out,  and  for  the  pur- 
pose of  obtaining  possession  of  the  said  premises,  to  take  all 
such  steps  and  proceedings  at  law  or  otherwise,  and  to  do  all 
such  matters  and  things  either  in  my  name,  or  in  the  names  or 
name  of  the  said  attorneys  or  attorney  as  in  their  or  his  opinion 
shall  seem  expedient,  and  as  I  myself  might  lawfully  have 
taken  and  done ;  and  I  hereby  declare  that  either  of  them  the 
said  C.  D.  and  E.  F.  shall  have  full  authority  to  act  in  the 
premises  singly  and  without  the  other  of  them :  And  whatso- 
E^'ER  the  said  0.  D.  and  E.  F.,  or  either  of  them,  shall  lawfully 
do  or  cause  to  be  done  in  or  about  the  premises,  I,  the  said 
A.  B.,  hereby  covenant  with  the  said  C.  D.  and  E.  F.  to  ratify 
and  confirm. 
In  witness,  &c. 
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TO  BECSEIVE 

ALEOACT 

CHABOED  ON 

LANDS. 

Recite  will. 
Appointment 


No.  vin. 

POWER  (j/*  Attorney  to  receive  a  Legacy  {a). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B., 

of,  &o.  (appointor)^  do  hereby  appoint  0.  D.,  of,  &o.,  my  true  and 

_        lawful  attorney  for  me  and  in  my  name  to  receive  of  and  from 

Lppointanent  . 

of  attorney  to  the  executois  of  the  will  of  G.  H.,  lato  of,  &c.,  deceased,  or 
^^^^'  other  the  person  or  persons  liable  to  pay  the  same.  All  that 
legacy  of  £1,000  given  and  bequeathed  to  me  by  the  said  will 
(after  deducting  the  legacy  duty  thereon),  and  all  interest  (if 
any)  due  and  owing  in  respect  thereof,  and  to  give  an  effeotued 
receipt  and  discharge  for  the  said  legacy  and  interest  to  the 
person  or  persons  paying  the  same,  and  also  on  non-payment 
of  the  said  legacy  and  interest,  or  any  part  thereof  respectively, 
to  institute  all  such  actions  and  proceedings,  and  to  do  all  such 
other  acts  and  things  for  the  purpose  of  recovering  and  com- 
pelling payment  thereof  as  my  said  attorney  may  think  fit :  And 
WHATSOEVER  my  said  attorney  shall  do  in  the  premises  I  hereby 
agree  to  ratify  and  confirm. 
In  witness,  &o. 


TO  BEOEIYE 

SHASEOF 

BESIDUABY 

ESTATE. 


Appointment 
oiattomey 

to  receiYe 
from  executors 
of  will  the 
appointor's 
snare  of  the 
testator's 
estate, 


No.  IX. 

POWER  (j/^  Attorney  (b)  to  receive  a  Share  (j/^  Residuary 
Estate  and  to  Settle  Accoukts. 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B., 
of,  &c.  {appointor) y  do  hereby  appoint  0.  D.,  of,  &c.,  to  be  my 
true  and  lawful  attorney,  for  me  and  in  my  name  to  receive  of 
and  from  the  executors  and  trustees  of  the  will  of  my  father, 
G.  H.,  late  of,  &c.,  deceased,  or  other  the  person  or  persons 
liable  to  pay  or  account  for  the  same,  All  that  my  one-third 
share  or  other  my  share  xmder  the  trusts  of  the  said  will  of  and 
in  the  proceeds  of  the  real  and  residtiary  personal  estate  of  the 

(a)  See  22  &  23  Yict.  c.  35,  sect.  26,  mprd,  p.  754.  Under  this  enact- 
ment tiie  executors  may  safely  pay  the  legacy  to  the  attorney  pursuant  to 
the  above  power,  without  requiring  evidence  that  the  legatee  is  living. 

(h)  See  p.  764. 
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said  testator,  which  real  and  residuary  personal  estate  were  by    to  bkceivb 
the  said  will  vested  in  trustees  in  trust  for  sale  and  conversion     besiduaby 


ESTATE. 


and  division  among  the  testator's  children,  as  in  the  said  will  is  . 

mentioned,  and  of  and  in  the  rents  and  annual  income  of  the 

said  real  and  residuary  personal  estate  until  the  sale,  conversion 

and  division  thereof,  and  all  other  (if  any)  the  moneys  payable 

to  me  under  the  said  will :  And  also  to  examine,  approve,  and  *°^  ^  ^^ 

aocounts,  &c., 

allow,  or  (at  the  discretion  of  my  said  attorney)  to  disapprove 
and  disallow,  all  such  acooimts  as  shall  from  time  to  time  be 
furnished  by  the  said  executors  and  trustees  of  and  concerning 
the  real  and  personal  estate  of  the  said  testator,  and  the  applica* 
tion  and  disposition  thereof,  and  to  compound,  submit  to  arbitra- 
tion, or  otherwise  settle  all  or  any  questions  or  disputes  which 
may  arise  in  relation  to  such  accounts  or  to  the  testator*s  estate : 
And  also  to  permit  the  said  executors  and  trustees  to  postpone  ^  permit 
the  sale  and  conversion  of  any  part  of  the  said  real  or  personal  of  oSe  and 
estate,  for  so  long  as  may  be  thought  desirable :  And  also  upon  ^'^^®™^> 
the  distribution  of  the  said  estate  and  the  proceeds  thereof  to  releases  to 

to  1    •  i       J 1  •  1  J  1  executors  and 

execute  for  me  and  in  my  name  to  the  said  executors  and  trustees 
trustees  such  receipts,  releases,  and  discharges  from  all  actions, 
claims,  and  demands,  for  and  in  respect  of  the  testator's  estate 
or  my  share  thereof,  or  any  act,  deed,  and  matter,  or  thing 
done  or  omitted  to  be  done  by  the  said  executors  and  trustees, 
or  any  of  them  in  relation  thereto,  as  my  said  attorney  shall 
think  fit :  And  whatsoever  my  said  attorney  shall  lawfully  do 
in  the  premises,  I  hereby  agree  to  ratify  and  confirm. 
In  witness,  &c. 


•nement 


No.X. 
POWER  q/"  Attorney  to  execute  a  Deed  of  Reconveyance    to  execute 

_  ^__  ,  .  beconveyanoe 

or  Transfer  of  Mortgage  {a) .  or  teansfeb 


OF  MOBTQAQE. 


TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
I,  A.  B.,  of,  &c.  {appointor),  SEND  GREETING  :   Whereas  Becitaithat 
I  am  the  mortgagee  under  an  indenture,  dated,  &c.,  and  made,  mortgagee, 
&c.  {date  and  parties),  of  certain  lands  and  hereditaments,  situate  money\as 

been  called  in. 
(a)  This  power  can  easily  be  adapted  to  any  other  description  of  deed. 
VOL.  II-  3  D 
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TO  EXECUTE    in  the  pariflh  of ,  in  the  county  of ,  therein  described, 

SEOONYEYANCE    -  •  ii  j_     j  •    jT.  i!      n  •x'L 

OB  TRANSFER   lor  secuTing  the  payment  to  me  of  the  sum  oi  £ ,  with 

OFMOBTQAQB.  jut^pggt  thcrcon :  And  whereas  I  have  required  payment  of 
ra*  rt»S  the  money  secured  by  the  said  mortgage,  and  it  is  uncertain 
whether  whether  the  said  E..F.  {mortgagor)  will  pay  the  same  himself  or 

paid  off  by  whether  he  will  procure  some  other  person  or  persons  to  pay  the 
to°^^^  ^'  same  in  consideration  of  having  a  transfer  of  the  said  mortgage: 
transferee.  NQW  I,  the  Said  A.  B.,  do  hereby  appoint  C.  D.,  of,  &c. 
o/SSorneyto  {attorney),  to  be  my  true  and  lawful  attorney  for  me,  and  in  my 
receive  money,  j^ame  to  receive  of  and  from  the  said  E.  F.  or  any  other  person 
or  persons  who  may  pay  the  same  the  said  principal  sum  of 

£ owing  to  me  upon  the  security  of  the  said  indenture  of 

mortgage,  and  all  interest  owing  thereon,  and  to  give  an  effeo- 
andnpon         tual  receipt  for  the  same :  And  also  upon  such  receipt  to  exe- 
ezecute  re-       cutc  f Or  me  and  in  my  name,  and  as  my  act  or  deed,  any  deed 
teinrfSr^  °'  which  my  said  attorney  shall  approve  either  for  reconveying 
the  hereditaments  comprised  in  the  said  mortgage  to  the  said 
E.  F.,  or  other  the  person  or  persons  entitled  to  the  equity  of 
redemption  thereof,  freed  and  discharged  from  the  said  mort- 
gage, and  all  moneys  owing  thereon  :  Or  (if  the  mortgage  shall 
be  paid  off  by  any  person  or  persons  who  may  ask  for  a  transfer 
thereof)  for  the  purpose  of  transferring  to  such  person  or  persons, 
or  his  or  their  nominee  or  nominees,  the  said  principal  sum  of 

£ ,  and  all  interest  due  and  to  become  due  thereon,  and  the 

benefit  of  all  securities  for  the  same,  and  also  for  conveying 
unto  and  to  the  use  of  such  person  or  persons  as  aforesaid,  or 
his  or  their  nominee  or  nominees,  all  and  singular  the  heredita- 
ments comprised  in  the  said  mortgage,  subject  to  such  right  or 
equity  of  redemption  as  shall  be  subsisting  therein,  And  what- 
soever my  said  attorney  shall  do  in  the  premises,  I  hereby 
agree  to  ratify  and  confirm :  And  I  declare  that  this  power 
is  irrevocable  by  me  for  one  year  computed  from  the  date 
hereof. 

In  witness,  &c. 
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No.  XI. 
POWER  of  Attorney  to  Execute  a  partwxilat\  Deed  set    to  EXBcrrns 

•^  ■'■  DEED  BET  OUT 

out  in  the  Schedule.  iw  schedule. 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
I,  A.  B.,  of,  &o.  {appointor),  SEND  GREETING:   Whereas  Recital  of 
a  deed  of  family  arrangement  is  proposed  to  be  made  and  exe-  execute  deed, 
cuted  between  me  and  my  brothers  and  sisters,  and  the  trustees  ^^t  jg  ^e^  out 
of  the  wiU  of  X.  Y.,  late  of,  &o.,  in  relation  to  the  trust  estate  ^  schedule, 
held  upon  the  trusts  of  the  said  will,  and  a  draft  of  the  pro- 
posed deed  has  been  prepared,  and  a  oopy  thereof  is  annexed 
hereto  by  way  of  schedule :  And  whereas  the  draft  has  been  That  draft  has 
approved  by  my  solicitor  0.  D.,  of,  &c.,  and  is  also  approved  by  ^y  appoStor's 
me :  NOW  THESE  PRESENTS  WITNESS,  that  I,  the  said  «^^«*°'- 
A.  B.,  hereby  appoint  tte  said  0.  D.  to  be  my  attorney  to  exe-  '^^'^^"A 
cute  for  me  and  in  my  name,  and  as  my  act  and  deed,  the  deed  execute  deed, 
to  be  engrossed  from  the  draft,  a  copy  whereof  is  annexed  hereto 
by  way  of  schedule :  Provided  always,  and  I  authorise  my  Proviso 
said  attorney  (if  he  shall  think  fit),  to  consent  to  any  alterations  attom^^ 
in  the  said  draft  before  the  engrossment  thereof,  so  as  such  consent  to 

,  ,  .  alterationB  in 

alterations  be  not  inconsistent  with  the  general  purport  and  draft, 
effect  of  the  said  arrangement  as  set  out  in  the  said  draft :  And 
I  declare  that  the  deed  which  shall  be  executed  by  my  said 
attorney  in  professed  exercise  of  this  power  shall  be  deemed  to 
be  the  deed  hereby  authorised  to  be  executed  by  him,  not- 
withstanding any  variations  therein  from  the  said  draft  as  set 
out  in  the  schedule  hereto,  and  his  execution  shall  be  conclusive 
evidence  that  the  variations  have  been  approved  of  by  him, 
and  are  such  as  hereby  authorised :  And  I  also  declare  that 
this  power  is  irrevocable  by  me  for  one  year  computed  from  the 
date  hereof. 
In  v^tness,  &o. 


The  Schedule  above  referred  to. 
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No.  I. 


WABBANTOF 

ATT0B2rETT0 

00irPE88 

XDDOMBHT. 


Warrant  of 
attorney  to 
confess  judg- 
ment. 


WARRANT  0/ Attorney  to  confess  Judgmekt  («). 

To  E.  F.,  of,  &o.,  and  G.  H.,  of,  &c.,  Solicitors  of  Her  Majesty's 
Supreme  Court  of  Judicature,  jointly  and  severally,  or  to  any 
other  solicitor  of  the  same  Court.  THESE  ARE  TO  DESIRE 
AND  AUTHORISE  you  the  solicitors  above  named,  or  either 
of  you,  or  any  other  solicitor  of  the  said  Court,  to  appear  for  mg, 
A.  B.,  of,  &c.,  in  the  High  Court  of  Justice  (Queen's  Bench 

Division),  in  an  action  of  debt  for  £ for  money  lent,  at  the 

suit  of  C.  D.,  of,  &o.,  and  thereupon  to  confess  the  said  action, 
or  suffer  a  judgment  to  pass  against  me  in  the  same  action,  and 
to  be  thereupon  forthwith  entered  up  against  me  of  record  of  the 

same  Court  for  the  sum  of  £ and  costs  of  suit :  And  I,  the 

said  A.  B.,  hereby  further  authorise  and  empower  you  or  any 
one  of  you,  after  the  said  judgment  shall  be  entered  up  as  afore- 
said, for  me  and  in  my  name,  and  as  my  act  and  deed,  to  sign, 
seal,  and  execute  a  good  and  sufficient  release  in  the  law  to  the 
said  C.  D.,  of  all  and  all  manner  of  errors,  defects,  and  im- 
perfections whatsoever,  had,  made,  committed,  done,  or  suffered, 
or  to  be  had,  made,  committed,  done,  or  suffered  in,  about, 
or  concerning  the  aforesaid  judgment,  or  the  proceedings 
relating  thereto:  And  whatsoever  you,  or  any  one  of  you, 
shall  do  or  cause  to  be  done  in  the  premises,  or  any  of  them, 

(a)  A  warrant  of  attorney  to  confess  and  enter  up  a  judgment  given  as 
seciuity  for  the  payment  or  repayment  of  money,  or  lor  the  transfer  or 
re-transfer  of  stock,  is  liable  to  the  same  stamp  duty  as  a  mort&age  for 
the  same  purpose.  A  warrant  of  attorney  of  any  other  kind  is  liaDle  to 
a  stamp  duty  of  IO5.     (33  &  34  Vict.  c.  97.) 
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JT7D01CENT. 


this  shall  be  to  you  and  to  every  of  you  a  sufficient  warrant  or    waebast  op 
authority.  confess 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the 

day  of " ,  in  the  year  of  our  Lord  18 — . 

A.  B. 

Signed,  sealed,  and  delivered  by  the  said 

A.  B.  in  the  presence  of  L.  M ,  of ,  in 

the  county  of ,  one  of  the  solicitors  of 

Her  Majesty's  Supreme  Court  of  Judicature, 
expressly  named  by  the  said  A.  B.  as  his 
solicitor,  and  attending  at  his  request  to 
inform  him  of  the  nature  and  effect  of  the 
above  instrument;  and  I,  the  said  L.  M., 
declare  that  I  have  informed  the  said  A.  B. 
of  the  nature  and  effect  of  the  said  instru- 
ment before  his  execution  thereof,  and  that 
as. his  solicitor  I  subscribe  my  name  as  a 
witness  to. the  due  execution  hereof  (6). 
•  L.  M.  \8ignature  of  defendant^ %  solicitor.'] 

(6)  By  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  it  is  provided  that 
a  warrant  of  attorney  to  confess  judgment  in  any  personal  action  or  cog- 
novit actionem  given  oy  any  person  shall  not  be  of  any  force  unless  there 
shall  be  present  some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person  expressly  named  by  him,  and  attending  at  his  request  to 
inform  him  of  the  nature  and  effect  of  such  wan-ant  or  cognovit  before 
the  same  is  executed ;  which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof,  and  {hereby  declare  himself  to  bo 
attorney  for  the  person  executing  the  same,  and  state  that  he  subscribes 
as  such  attorney  (sect.  24) ;  and  a  warrant  of  attorney  not  executed  in 
manner  aforesaid  shall  not  be  rendered  valid  by  proof  that  the  person 
executing  the  same  did  in  fact  understand  the  nature  and  effect  thereof, 
or  was  fully  informed  of  the  same  (sect.  25).  And  sect.  26  provides  that 
whore  in  an  action  a  warrant  of  attorney  to  confess  judgment  is  given, 
and  the  same,  or  a  true  copy  thereof,  is  not  filed  in  the  Queen's  Bench 
within  twenty-one  days  after  the  execution  thereof,  as  required  by  3  Geo.  4, 
cap.  39,  the  same  shall  be  deemed  fraudulent  and  void,  and  if  any  such 
warrant  of  attorney  was  given  subject  to  any  defcazance  or  condition,  such 
defeazance  or  condition  shall  be  wiitten  on  the  same  paper  or  parchment 
with  the  warrant  before  the  filing  thereof,  otherwise  the  warrant  shall  be 
void.  The  above  enactments  are  substituted  for  similar  clauses  in  Acts 
of  Parliament  repealed  by  the  Act  32  &  33  Vict.  c.  83. 

By  the  Judicature  Act,  1873,  sect.  87,  all  persons  admitted  as  solicitors, 
attorneys,  or  proctors  are  to  be  called  solicitors  of  the  Supreme  Court  of 
Judicature. 
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DEFEAZA170B 

027WASBAKT 

OF  ATTOBNET. 


Bedte  mort- 
gage of  policy 
to  Becure  £ — 
andinterent. 


Defeasance. 


No.  n. 

DEFEAZANOE  to  be  indorsed  on  the  Warrant  0/  At- 
torney contained  in  the  last  Precedent,  giren  to  secure 
the  payment  of  £ and  Interest. 

WHEREAS  by  an  indenture  bearing  even  date  with  the  within- 
written  warrant  of  attorney,  and  made  between  {parties)^  in 
consideration  of  the  sum  of  £1,000  paid  by  the  said  C.  D.  to  the 
said  A.  B.  the  said  A.  B.  has  assigned  a  policy  of  assurance  on 

his  life  for  the  sum  of  £ ,  eflfeoted  in  the Assurance 

Office,  and  numbered ,  and  the  moneys  thereby  assured, 

unto  the  said  0.  D.,  by  way  of  security  for  the  payment  of  the 
sum  of  £1,000,  with  interest  for  the  same  after  the  rate  of  £5 

per  cent,  per  annum,  on  the day  of next ;  And  the 

indenture  now  in  recital  contains  covenants  by  the  said  A.  B.  for 
the  payment  of  the  said  sum  of  £1,000,  and  the  interest  thereof, 
and  to  keep  on  foot  the  said  policy,  and  to  effect  a  new  polioy  in 
case  the  subsisting  policy  shall  become  void,  and  to  repay  to  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  all  moneys 
(if  any)  paid  by  him  or  them  in  or  about  the  keeping  on  foot 
the  said  policy  or  in  effecting  or  keeping  on  foot  any  such  new 
poHcy  as  aforesaid :  NOW  BE  IT  EEMEMBEEED,  that  the 
within- written  warrant  of  attorney  is  given  as  a  collateral  secu- 
rity for  the  payment  of  the  principal  money  and  interest  secured 
by  the  said  indenture :  And  it  is  hereby  declared  that  no  execu- 
tion shall  be  issued  or  taken  out  upon  the  judgment  or  judgments 
to  be  confessed  in  pursuance  or  by  virtue  of  the  said  warrant  of 
attorney,  imless  and  until  default  shall  be  made  in  payment  of 
the  principal  money  and  interest  secured  by  the  said  indenture, 
or  some  part  thereof  respectively,  contrary  to  the  true  intent  and 
meaning  of  the  said  indenture :  And  that  in  case  default  shall  be 
made  in  payment  of  the  said  principal  money  and  interest,  or 
any  part  thereof  respectively,  contrary  to  the  true  intent  and 
meaning  of  the  said  indenture,  then  and  in  such  case  it  shall  be 
lawful  for  the  said  C.  D.,  his  executors,  administrators,  or  aasigns, 
to  sue  put  such  execution  or  executions,  or  other  process,  upon  or 
by  virtue  of  the  said  judgment  or  judgments,  or  any  of  them,  as 
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he  or  they  shall  think  fit  or  be  adyised  for  the  recovery  of  such    deibazanob 

ON  "WAJSLRANT 

principal  money  and  interest  respectively,  and  all  costs,  charges,  of  attobnet. 
and  expenses  which  he  or  they  shall  sustain  or  be  put  unto  by 
reason  of  the  non-payment  of  such  principal  money  and  interest 
respectively,  or  any  part  thereof :  And  also  that  after  the  full 
payment  to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  of  the  said  principal  money  and  interest,  and  of  all  such 
costs,  charges,  and  expenses,  as  aforesaid,  he  the  said  C.  D.,  his 
executors,  administrators,  or  assigns  shall  and  will  on  the  lequest 
and  at  the  cost  and  charges  of  the  said  A.  B.,  his  heirs,  executors, 
or  administrators,  acknowledge  satisfaction  of  the  said  judgment 
or  judgments  upon  the  record  or  records  thereof,  in  due  form  of 
law,  and  do  all  further  or  other  acts,  matters,  or  things  which 
may  be  reasonably  required  for  releasing  aiid  extinguishing  all 
right  and  remedy  upon  the  said  judgment  or  judgments,  and  all 
executions  thereupon  respectively. 
In  witness,  &o. 


No.  in. 

WARRANT   of  Attorney    to  enter   up    Satisfaction  of  wamantto 

1-  ENTEB  UP 

J  UDGMENT.  BATIBFAOnON 

OF  JTTDOMEZrr. 


To  A.  B.,  of,  &c.,  and  0.  D.,  of,  &c..  Solicitors  of  the  Supreme 
Court  of  Judicature  jointly  and  severally :  Whereas  {here  recite 
warrant  of  attorney  by  E.  F,  to  O.  H.  to  appear  for  JS.  F.  in  an 

action  for  debt  for  £ for  money  borrotced  at  the  suit  of  L.  Jtf,, 

of  8fc.,  and  to  confess  Judgment  against  E.  F.for  the  sum  of  £ , 


and  costs  of  suit)  :  And  whereas,  pursuant  to  the  said  recited  Thatjudg- 

warrant  of  attorney,  on  the day  of ,  a  judgment  was  ^twed^up. 

duly  entered  up  at  the  suit  of  the  said  L.  M.  against  the  said 

E.  F.  for  the  sum  of  £ and  costs  of  suit:  And  whereas  the  That  monoys 

said  sum  of  £ and  all  interest  thereon,  and  all  other  moneys  j^S^onthad 

secured  by  the  said  judgment,  have  been  duly  paid  by  the  said  ^^^^  i^^* 
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Vabrantto    L.  M.,  as  he  doth  hereby  admit;   NOW  THESE  ARE  TO 
BATisFAcnoN  DESIRE  jou,  tho  attorneys  above  named,  or  either  of  you, 

—  forthwith  to  enter  up  upon  record  of  the  said  Court  satisfaction 

up»ti^tion!  ^^  ^^®  ^^  judgment :  Ajs'd  for  whatsoever  you  or  either  of  you 
shall  do  in  the  premises,  this  shall  be  a  sufficient  warrant  or 
authority. 
In  witness,  &o. 


No.  IV. 


OOY35NANTNOT 

TO  BUILD  ON 

LAND. 


Parties. 


Becite  that 
oovenantee  is 
owner  of 
adjoining 
hereditaments, 
and  that  to 
protect  himself 
he  had  deter- 
mined to  hid 
for  heredita- 
ments which 
were  in  fact 
sold  to  cove- 
nantor. 


Arrangement 
that  coye- 
nantor  should 


DEED  of  Covenant  not  to  Erect  ani/  Building  on  a 
certain  part  of  Covenantor's  Property,  and  Obliga- 
tion in  the  mm  of  £ bi/  way  of  Damages  for  due 

Performance  of  the  same. 

THIS  INDENTUEE  made  the day  of ,  Between 

A.  B.,  of,  &o.  {covenantor)^  of  the  one  part,  and  C.  D.,  of,  &o. 
{covenantee)  y  of  the  other  part :   Whereas  by  an  indenture 

dated  the day  of ,  and  made  between  {parties)  y  All, 

&c.  {parcels)  y  and  which  hereditaments  are  more  particularly 
delineated  and  described  in  the  map  or  plan  thereof  drawn  in 
the  margin  of  these  presents,  and  are  in  such  map  or  plan 

coloured ,  were  conveyed  unto  and  to  the  use  of  the  said 

A.  B.  in  fee  simple :  And  whereas  the  said  C.  D.  is  the  owner 

and  occupier  of  the  messuage  and  lands  situate  on  the side 

of  the  hereditaments  comprised  in  the  hereinbefore  recited 
indenture,  and  which  messuage  and  land  are  also  delineated 
and  described  in  such  map  or  plan  as   aforesaid,   and    are 

therein  coloured ,  and  in  order  to  protect  himself  and 

his  said  premises  from  annoyance  or  injury  by  the  owner  of 
the  hereditaments  comprised  in  the  hereinbefore  recited  inden- 
ture, from  the  erection  of  buildings  or  otherwise,  he  the  said 
C.  D.  proposed,  and  had  determined  to  bid  for  and  use  his  best 
endeavours  to  become  the  purchaser  of  the  same  hereditaments : 
And  whereas  it  was  afterwards  arranged  between  the  said 
C.  D.  and  A.  B.  that  instead  of  purchasing  or  attempting  to 
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purchase  the  hereditaments  aforesaid,  the  said  0.  D.  should  covenant  not 
permit  the  said  A.  B.  to  become  the  purchaser  thereof,  and  the        land. 
said  C.  D.  consented  to  the  said  arrangement,  and  to  forego  his  purchase  the 
said  intention  of  bidding  for  and   attempting  to  become  the  mente^row" 
purchaser  of  the  said  hereditaments  in  favour  of  the  said  A.  B.  to  him,  and 

_  ...  enter  into 

upon  the  terms,  and  in  consideration  and  under  an  express  covenants  with 

agreement,  that  the  said  A.  B.  should  in  the  event  which  ^^®^*^ 

happened  of  his  becoming  such  purchaser  as  aforesaid,  secure  to 

the  said  0.  D.  for  and  during  the  period  hereinafter  mentioned, 

the  same  or  the  like  protection  from  annoyance  or  injury  by 

the  erection  of  buildings  on  the  hereditaments  aforesaid,  or  on 

the  part  thereof  which  on  the  map  or  plan  aforesaid  is  coloured 

,  or  by  any  other  ways  or  means  as  he  the  said  C.  D.  might 

or  would  have  had  if  he  had  carried  his  said  intention  into 
effect,  and  had  himself  become  the  purchaser  of  the  said  here- 
ditaments :  and  for  effecting  the  purposes  aforesaid,  it  hath  been 
further  agreed  that  the  said  A.  B.  shall  enter  into  the  covenant 
and  obligation  hereinafter  contained :  NOW  THIS  INDEN-  Covenantor 
TUEE  WITNESSETH  that,  in  pursuance  of  the  aforesaid  SSw'oSt^ds 
agreement,  and  in  consideration  of  the  premises,  the  said  A.  B.  I^^f^^c^- 
hereby  covenants  with  the  said  C.  D.  that  he  the  said  A.  B.,  or  tain  period; 
any  person  or  persons  deriving  title  imder  him  to  the  heredita- 
ments so  purchased  by  him  as  aforesaid,  or  any  part  thereof, 
shall  not  nor  will  at  any  time  or  times  during  the  joint  lives  of  - 

the  said  C.  D.  and  his  wife,  or  during  the  life  of  the 

survivor  of  them,  erect  or  set  up,  or  permit  to  be  erected  or  set 
up  on  any  part  or  parts  of  the  said  hereditaments  or  premises 
comprised  in  the  hereinbefore  recited  indenture,  and  in  the  said 

map  or  plan  coloured •,  any  messuage,  erection  or  building 

of  any  class,  character,  or  description  whatsoever,  but  shall  and 
will  at  all  times  during  such  period  as  aforesaid,  maintain  and 
keep  that  part  of  the  said  hereditaments  aforesaid  which  in  the 

said  map  or  plan  is  coloured in  its  present  open  state  and 

condition :  And  further  that  the  said  A.  B.,  or  any  such  other  nor  cany  on 
person  or  persons  as  aforesaid,  shall  not  nor  will,  at  any  time  busineM°^^ 
during  such  period  as  aforesaid,  carry  on,  or  permit  to  be  carried  such  premises 
on  upon  the  said  last-mentioned  hereditaments  or  any  part  period, 
thereof,  any  trade,  business,  or  employment  whatsoever,  or  do  or 
permit  to  be  done  therein  any  other  act  or  thing  which  may  be 
an  annoyance  to  the  said  C.  D.  and  his  wife,  or  either  of  them, 
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TOBUILDON 

LAin>. 


Sum  recover- 
able as  liqui- 
dated damages 
on  breach  of 
aforesaid 
covenants. 
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or  to  any  tenant  or  occupier  under  them,  him,  or  her  of  the  said 

hereditamentfl  in  the  said  map  or  plan  coloured ,  or  any  part 

thereof,  or  which  shall  in  any  manner  affect  or  hinder  their,  his, 
or  her  possession  or  enjoyment  of  the  said  hereditaments,  in  like 
manner  in  all  respects,  as  the  said  hereditaments  are  now  held 
and  enjoyed  by  him  the  said  0.  D. :  And  for  thb  due  perform- 
ance by  the  said  A.  B.,  and  such  person  or  persons  as  afore- 
said, of  the  covenants  hereinbefore  contained,  the  said  A.  B. 

hereby  binds  himself  unto  the  said  C.  D.  in  the  sum  of  £ , 

as  or  are  by  way  of  liquidated  damages,  now  mutually  assessed 
by  them  the  said  parties  hereto,  for  the  non-performance  of  the 
aforesaid  covenants,  or  any  or  either  of  them,  and  not  by  way  of 
penalty. 

In  witness,  &c. 


No.V. 


ASSENT  OF 
EZSCUTOB. 


ASSENT  by  an  Executor  to  Bequests  of  Leasehold 
and  other  Personal  Estate. 


Execntor  de-    KNOW  ATT.  MEN  BY  THESE  PEESENTS,  that  I,  A.  B., 
deidto  have        of,  &0.,  being  the  executor  of  the  will  of  X.  T.,  late  of,  &c., 

^nteJo'  "^^  which  wiU  is  dated  the day  of ,  18—,  and  was  proved 

bequestB.         jjy  j^^  in  the  Principal  Eegistry  attached  to  the  Probate  Division 

of  the  High  Court  of  Justice  on  the  day  of ,  18 — , 

hereby  declare  that  the  funeral  and  testamentary  expenses  and 
debts  of  the  said  X.  T.,  so  far  as  the  same  have  come  to  my 
knowledge,  have  been  paid  and  satisfied,  and  I  assent  to  the 
bequests  of  leasehold  property  and  other  personal  estate  made 
by  the  said  will. 
In  witness,  &o. 
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No.  VI. 
APPOINTMENT  by  an  Infant  of  a  Q-uardian  of  his  appointicent 

TV  ,-r-i/\  BY  INFANT  OF 

Person  and  Estate  {a).  otabdian. 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  I,  A.  B., 
of,  &o,  {infant)^  being  now  of  the  age  of years  or  there- 
abouts, hereby  appoint  C.  D.,  of,  &o.  {giMrdtan)^  to  be  the 
guardian  of  my  person  and  estate  until  I  shall  attain  the  age 
of  twenty-one  years. 

As  WITNESS  my  hand  this day  of ,  18 — . 

(Signed)  A.  B. 


No.  VII. 
PEESENTATION  to  a  Benefice  (ft).  prbsentatiok 

TO  A  BENEFICE. 

TO  THE  EIGHT  EEYEEEND  FATHER  IN  GOD, , 

by  Diyine  pemisaion  Lord  Bishop  of  ,  or  to  his  Vicar, 

general  or  spiritual,  or  to  any  other  person  having  or  that  shall 
have  sufficient  authority  in  this  behalf,  I,  A.  B.,  of,  &o.,  the 

true  and  undoubted  patron  of  the  rectory  of ,  in  the  county 

of  ,  within  your  lordship's  diocese  and  jurisdiction,  do  PreBentation 

HEREBY  PRESENT  to  youT  lordship,  and  to  the  said  rectory  of        ^       ^' 


aforesaid,  now  become  vacant  by  the  death  of  the  Eev. 


(a)  When  an  heir  in  socage  has  no  testamentary  guardian,  he  may  at  Infant  of  age 
the  a^e  of  fourteen  years  choose  a  guardian  for  the  remainder  of  his  ^^  fourteen 
minority  (Co.  litt.  78  b ;  Macpherson  on  Infants,  76J.    The  election  by  ^^^^  ™*y 
an  infant  of  his  own  guardian  does  not  supersede  tne  authority  of  the  !m?^<^n. 
Court,  and  as  it  is  doubtful  what  are  the  powers  of  a  guardian  so  elected, 
this  course  is  seldom  resorted  to. 

(6)  The  stamp  duties  charged  by  the  33  &  34  Vict.  c.  97,  on  appoint-  Stampe  on 
ments  of  ecclesiastical  benefices,  are  repealed  by  the  40  &  41  Vict.  c.  13,  pro«o>itation. 
sect.  13. 
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PEESENTATioN  C.  D.,  cleik,  the  last  incumbent  thereof,  and  to  my  presentation 

'  in  full  right  belonging,  the  Eev.  E.  F.,  clerk,  now  of  ,  in 

the  county  of ,  humbly  praying  that  your  lordship  will  be 

graciously  pleased  to  admit  and  canonically  institute  him  the 
said  E.  F.  in  and  to  the  said  rectory  of  the  parish  church  of 
aforesaid,  and  invest  him  with  all  and  singular  the  pro- 
perty, rights,  members,  and  appurtenants  thereunto  belonging, 
and  to  cause  him  to  be  inducted  into  the  real,  actual,  and  cor- 
poreal possession  thereof,  and  to  do  all  other  things  which  to 
your  pastoral  office  may  in  this  case  appertain  and  belong. 
In  witness,  &c. 


-     ^No.  yiii 

BY  EXECXJT0B8  NOTICE  bt/  ExECUTORs  to  the  Creditors  of  a  Testator  to 
'-  send  in  particulars  of  their  Debts, 

A.  B.,  deceased. — Pursuant  t6  an  Act  of  Parliament  made  and 
passed  in  the  twenty-second  and  twenty-third  years  of  the  reign 
of  her  present  Majesty,  cap.  35,  intituled  "  An  Act  to  further 
amend  the  Law  of  Property  and  to  relieve  Trustees  "  (ff),  notice 
is  hereby  given  that  all  creditors  and  persons  having  any  claims 

Executor  after      («)  By  22  &  23  Yict.  c.  35,  s.  29,  it  is  provided  that  where  an  executor 

advertisiiig  for  or  administrator  shall  have  given  such  or  the  like  notices  as  in  the 

creditors  may     opinion  of  the  court  in  "which  such  executor  or  administrator  is  sought  to 

distr^ute  -^  charged  would  have  been  given  by  the  Court  of  Chancery  in  an 

Sa^ilityto  any  administration  suit  for  creditors  and  others  to  send  in  to  the  executor  or 

creditors  who     administrator  their  claims  against  the  estate  of  the  testator  or  intestate, 

do  not  give        such  executor  or  administrator  shall  at  the  expiration  of  the  time  named 

notice  of  their    jn  the  said  notices,  or  the  last  of  the  said  notices,  for  sending  in  such 

claims.  claims,  be  at  liberty  to  distribute  the  assets  of  the  testator  or  intestate,  or 

any  part  thereof,  amongst  the  parties  entitled  thereto,  having  regard  to 

the  claims  of  which  such  executor  or  administrator  haa  then  notice,  and 

shall  not  be  liable  for  the  assets,  or  any  part  thereof,  so  distributed  to  any 

person  of  whose  claim  such  executor  or  administrator  shall  not  have  had 

notice  at  the  time  of  distribution  of  the  said  assets,  or  a  part  thereof,  as 

the  case  maybe ;  but  nothing  in  the  present  Act  contained  shall  prejudice 

the  right  oi  any  creditor  or  claimant  to  follow  the  assets,  or  any  part 

thereof,  into  the  hands  of  the  person  or  persons  who  may  have  received 

the  same  respectively. 
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or  demands  upon  or  against  the  estate  of  A.  B.,  late  of  ,  in  by  kxbcutoeb 

p  1  .  T  1  '^  CBEDIT0R8, 

the  county  of ,  deceased  (who  died  on  or  about  the 

day  of ,  and  whose  will  was  proved  by  C.  D.,  of ,  and 

E.  F.,  of ,  the  executors  therein  named,  on  the day  of 

,  in  the  principal  registry  of  the  Probate  Division  of  the 

High  Court  of  Justice),  are  hereby  required  to  send  in  the  par- 
ticulars of  their  claims  and  demands  to  the  said  0.  D.  and  E.  F., 

or  to  the  undersigned,  their  solicitors,  on  or  before  the day 

of ,  and  notice  is  hereby  also  given  that  after  that  day  the 

said  executors  will  proceed  to  distribute  the  assets  of  the 
deceased  among  the  parties  entitled  thereto,  having  regard  only 
to  the  claims  of  which  the  said  executors  shall  then  have  notice, 
and  that  they  will  not  be  liable  for  the  assets  or  any  part 
thereof  so  distributed  to  any  person  of  whose  debt  or  claim 

they  shall  not  then  have  had  notice.     Dated  this  day 

of . 

M.  N.  and  0.  P.  {solicitorB  for  tlie  exccntors). 
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SETTLED  LAND  ACT,  1882. 

45  &  46  Vict.  c.  38. 

An  Act  for  facilitating  Sales y  Leases,  and  other  dispositions  of  46  &  46  Vict. 

Settled  Land,  and  for  promoting  the  execution  of  Improvements  '- — '■ 

thereon.  [10  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

I. — Preliminary.  pBELnmriBT. 

1. — (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  Short  title; 
1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence- 
commence  and  take  effect  from  and  immediately  after  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  eighty- 
two,  which  time  is  in  this  Act  referred  to  as  the  commencement 
of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland.  extent. 

n. — Definitions.  DBnwrnows. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other  Definition  of 

^  ,  BetueBAenta 

agreement,  covenant  to  surrender,  copy  of  court  roll,  Act  of  tenant  for  life, 
Parliament,  or  other  instrument,  or  any  number  of  instruments, 
whether  made  or  passed  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  Act,  under  or  by  virtue 
of  which  instrument  or  instruments  any  land,  or  any  estate  or 
interest  in  land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for  purposes 
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46  &  46  Vict,   of  this  Act  a  settlement,  and  is  in  this  Act  referred  to  as  a 
'■ — '- settlement,  or  as  the  settlement,  as  the  case  requires. 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not  dis- 
posed of  by  a  settlement,  and  reverting  to  the  settlor  or  descend- 
ing to  the  testator's  heir,  is  for  purposes  of  this  Act  an  estate  or 
interest  coming  to  the  settlor  or  heir  under  or  by  virtue  of  the 
settlement,  and  comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the 
subject  of  a  settlement,  is  for  purposes  of  this  Act  settled  land, 
and  is,  in  relation  to  the  settlement,  referred  to  in  this  Act  as 
the  settled  land. 

(4.)  The  determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  this  Act,  or  not,  is  governed  by  the  state 
of  facts,  and  the  limitations  of  the  settlement,  at  the  time  of  the 
settlement  taking  effect. 

(5.)  The  person  who  is  for  the  time  being,  under  a  settle- 
ment, beneficially  entitled  to  possession  of  settled  land,  for  his 
life,  is  for  purposes  of  this  Act  the  tenant  for  life  of  that  land, 
and  the  tenant  for  life  under  that  settlement. 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  bo  entitled 
as  tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent 
estates  or  interests,  they  together  constitute  the  tenant  for  life 
for  purposes  of  this  Act. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding  that, 
imder  the  settlement  or  otherwise,  the  settled  land,  or  his  estate 
or  interest  therein,  is  incumbered  or  charged  in  any  manner  or 
to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  imder  a 
settlement,  trustees  with  power  of  sale  of  settled  land,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or  if  under  a  settlement  there  are  no  such  trustees,  then 
the  persons,  if  any,  for  the  time  being,  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof  for  purposes  of  this  Act,  are 
for  purposes  of  this  Act  trustees  of  the  settlement. 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  for 
the  trusts  and  purposes  of  the  settlement,  is  in  this  Act  refeired 
to  as  capital  money  arising  under  this  Act. 
(10.)  In  this  Act— 
(i.)  Land  includes  incorporeal  hereditaments,  also  an  un- 
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divided  share  in  land ;  income  includes  rents  and  profits ;  and  45  &  46  Vicr. 
possession  includes  receipt  of  income :  

(ii.)  Rent  includes  yearly  or  other  rent,  and  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton,  or  other- 
wise ;  and,  in  relation  to  rent,  payment  includes  delivery ;  and 
fine  includes  premium  or  fore-gift,  and  any  payment,  considera- 
tion, or  benefit  in  the  nature  of  a  fine,  premium,  or  fore-gift : 

(iii.)  Building  purposes  include  the  erecting  and  the  improv- 
ing of,  and  the  adding  to  and  the  repairing  of,  buildings ;  and  a 
building  lease  is  a  lease  for  any  building  purposes  or  purposes 
connected  therewith : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether 
already  opened  or  in  work  or  not,  and  include  all  minerals  and 
substances  in,  on,  or  under  the  land,  obtainable  by  underground 
or  by  surface  working ;  and  mining  purposes  include  the  sinking 
and  searching  for,  winning,  working,  getting,  making  merchant- 
able, smelting  or  otherwise  converting  or  working  for  the  pur- 
poses of  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  imder  the  settled  land,  or  any  other 
land,  and  the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  those  purposes ;  and 
a  mining  lease  is  a  lease  for  any  mining  purposes  or  purposes 
connected  therewith,  and  includes  a  grant  or  licence  for  any 
mining  purposes : 

(v.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(vi.)  Steward  includes  deputy  steward,  or  other  proper  oflBcer, 
of  a  manor : 

(vii.)  "Will  includes  codicil,  and  other  testamentary  instru- 
ment, and  a  writing  in  the  nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as 
the  Court : 

(x.)  The  Land  Commissioners  for  England  as  constituted  by 
this  Act  are  referred  to  as  the  Land  Commissioners : 

(xi.)  Person  includes  corporation. 


3E2 


788 


APPENDIX. 


45  ft  46  Vict. 
0.  38. 

sale;  en- 

FSANCHISE- 

ment;  ex- 
ohanoe; 

PABTinON. 

General 

Powers  and 

JUffulations. 

Powers  to 

tenant  for  life 

to  sell,  &c. 


BeffulationB 

enfranchiae- 
ment,  ex- 
change, and 
partition. 


III. — Sale;  Enfranchisement;  Exchange;  Partition. 

Oeneral  Powers  and  Regulations. 

3.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any 
easement,  right,  or  privilege  of  any  kind,  over  or  in 
relation  to  the  same ;  and 

(ii.)  Where  the  settlement  comprises  a  manor — may  sell  the 
seignory  of  any  freehold  land  within  the  manor,  or  the 
freehold  and  inheritance  of  any  copyhold  or  customary 
land,  parcel  of  the  manor,  with  or  without  any  excep- 
tion or  reservation  of  all  or  any  mines  or  minerals,  or 
of  any  rights  or  powers  relative  to  mining  purposes, 
so  as  in  every  such  case  to  effect  an  enfranchisement ; 
and 

(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part 
thereof,  for  other  land,  including  an  exchange  in  con- 
sideration of  money  paid  for  equality  of  exchange; 
and 

(iv.)  Where  the  settlement  comprises  an  undivided  share  in 
land,  or,  under  the  settlement,  the  settled  land  has 
come  to  he  held  in  undivided  shares — ^may  concur  in 
making  partition  of  the  entirety,  including  a  parti- 
tion in  consideration  of  money  paid  for  equality  of 
partition. 

4. — (I.)  Every  sale  shall  he  made  at  the  hest  price  that  can 
reasonahly  he  obtained. 

(2.)  Every  exchange  and  every  partition  shall  he  made  for 
the  hest  consideration  in  land  or  in  land  and  money  that  can 
reasonably  be  obtained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and 
either  by  auction  or  by  private  contract. 

(4.)  On  a  sale,  the  tenant  for  life  may  fix  resei-ve  biddings 
and  buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  subject  to 
any  stipulations  respecting  title,  or  evidence  of  title,  or  other 
things. 
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General 
Fbwer»  and 
Bepuladons, 


(6.)  On  a  sale,  exohange,  or  partition,  any  restriction  or  46&46Viot, 
reservation  with  respect  to  building  on  or  other  user  of  land,  or 
with  respect  to  mines  and  minerals,  or  with  respect  to  or  for  the 
purpose  of  the  more  beneficial  working  thereof,  or  with  respect 
to  any  other  thing,  may  be  imposed  or  reserved  and  made 
binding,  as  far  as  the  law  permits,  by  covenant,  condition,  or 
otherwise,  on  the  tenant  for  life  and  the  settled  land,  or  any 
part  thereof,  or  on  the  other  party  and  any  land  sold  or  given 
in  exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without  a  re- 
grant  of  any  right  of  common  or  other  right,  ea^ment,  or 
privilege  theretofore  appendant  or  appurtenant  to  or  held  or 
enjoyed  with  the  land  enfranchised,  or  reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in  exchange 
for  land  out  of  England. 


Special  Powers. 


Special 
Towers, 


5.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incum-  TmiBtencot 
brance  affecting  land  sold  or  given  in  exchange  or  on  partition,  on  land  sold, 
the  tenant  for  life,  with  the  consent  of  the  incumbrancer,  may 
charge  that  incumbrance  on  any  other  part  of  the  settied  land, 
whether  already  charged  therewith  or  not,  in  exoneration  of  the 
part  sold  or  so  given,  and,  by  conveyance  of  the  fee  simple,  or 
other  estate  or  interest  the  subject  of  the  settlement,  or  by 
creation  of  a  term  of  years  in  the  settled  land,  or  otherwise, 
make  provision  accordingly. 


IV. — ^Leases. 
Oeneral  Powers  and  Regulations. 

6.  A  tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind,  over 
or  in  relation  to  the  same,  for  any  purpose  whatever,  whether 
involving  waste  or  not,  for  any  term  not  exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine  years  : 

(ii.)  In  case  of  a  mining  lease,  sixty  years : 

(iii.)  In  case  of  any  other  lease,  twenty-one  years. 


LEASES. 

General 
Potoert  and 
Regulation*. 

Power  for 
tenant  for  life 
to  lease  for 
ordinary  or 
building  or 
mining  pur- 
poaes. 
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^^&^^yicT'       7. —  (1.)  Every  lease  shall  he  by  deed,  and  be  made  to  take 

• effect  in  possession  not  later  than  twelve  months  after  its  date. 

Fotcers  and        (2.)  Every  lease  shall  reserve  the  best  rent  that  can  reasonably 
Meffuiattont,    Y)q  obtained,  regard  being  had  to  any  fine  taken,  and  to  any 
respecting        money  laid  out  or  to  be  laid  out  for  the  benefit  of  the  settled 
^M  gene-      la^^j^  a^d  generally  to  the  circumstances  of  the  case. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not 
being  paid  within  a  time  therein  specified,  not  exceeding  thirty 
days. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by  the 
lessee  and  delivered  to  the  tenant  for  life ;  of  which  execution 
and  delivery  the  execution  of  the  lease  by  the  tenant  for  life 
shall  be  sufficient  evidence. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  indorsement 
thereon,  signed  by  the  tenant  for  life,  respecting  any  matter  of 
fact  or  of  calculation  under  this  Act  in  relation  to  the  lease, 
shall,  in  favour  of  the  lessee  and  of  those  claiming  under  him, 
be  sufficient  evidence  of  the  matter  stated. 


Building  and  Building  and  Mining  Leases. 

Mtmng  Leases,  *^ 

EeguiationB  8. — (1.)  Every  building  lease  shall  be  made  partly  in  con- 

iSiding^  sideration  of  the  lessee,  or  some  person  by  whose  direction  the 
lease  is  granted,  or  some  other  person,  having  erected,  or  agree- 
ing to  erect,  buildings,  new  or  additional,  or  having  improved  or 
repaired,  or  agreeing  to  improve  or  repair,  buildings,  or  having 
executed,  or  agreeing  to  execute,  on  the  land  leased,  an  improve- 
ment authorized  by  this  Act,  for  or  in  connexion  with  building 
purposes. 

(2.)  A  peppercorn  rent,  or  a  nominal  or  other  rent  less  than 
the  rent  ultimately  payable,  may  be  made  payable  for  the  first 
five  years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots,  the 
entire  amount  of  rent  to  be  ultimately  payable  may  be  appor- 
tioned among  the  lots  in  any  manner ;  save  that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less 

than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all  leases  for 
the  time  being  granted  shall  not  be  less  than  the  total 
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amount  of  the  rents  which,  in  order  that  the  leases  *&  &  ^S  J'^- 

'  c.  38. 


may  be  in  conformity  with  this  Act,  ought  to  be  - 
reserved  in  respect  of  the  whole  land  for  the  time  Mining  Iwues, 
being  leased ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one 
fifth  part  of  the  full  annual  value  of  the  land  comprised 
in  that  lease  with  the  buildings  thereon  when  com- 
pleted. 

9. — (1)  In  a  mining  lease —  Eeguiationa 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  vary  mining  leases, 
according  to  the  acreage  worked,  or  by  or  according  to 
the  quantities  of  any  mineral  or  substance  gotten,  made 
merohantaWe,  conyerted,  carried  away,  or  disposed  of, 
in  or  from  the  settled  land,  or  any  other  land,  or  by  or 
according  to  any  facilities  given  in  that  behalf ;  and 
(ii.)  A  fixed  or  minimum  rent  may  be  made  payable,  with  or 
without  power  for  the  lessee,  in  case  the  rent,  according 
to  acreage  or  quantity,  in  any  specified  period  does 
not  produce  an  amount  equal  to  the  fixed  or  minimum 
rent,  to  make  up  the   deficiency  in  any  subsequent 
specified  period,  free  of  rent  other  than  the  fixed  or 
minimum  rent. 
(2.)  A  lease  may  be  made  partly  in  consideration  of  the  lessee 
having  executed,  or  his  agreeing  to  execute,  on  the  land  leased, 
an  improvement  authorized  by  this  Act,  for  or  in  connexion  with 
mining  purposes. 

10. — (1.)  Where  it  is  shewn  to  the  Court  with  respect  to  the  Variation  of 

....1  ..  .1  Duilding  or 

district  in  which  any  settled  land  is  situate,  either —  miniM  lease 

(1.)  That  it  is  the  custom  for  land  therein  to  be  leased  or  J^^nstances 
granted  for  building  or  mining  purposes  for  a  longer  ^^  di«tnct- 
term  or  on  other  conditions  than  the  term  or  condi- 
tions specified  in  that  behalf  in  this  Act,  or  in  per- 
petuity; or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building 
or  mining  purposes  of  land  therein,  except  for  a  longer 
term  or  on  other  conditions  than  the  term  and  condi- 
tions specified  in  that  behalf  in  this  Act,  or  except  in 
perpetuity ; 

the  Court  may,  if  it  thinks  fit,  authorize  generally  the  tenant 
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*^*  46  Vict,  for  life  to  make  from  time  to  time  leases  or  grants  of  or 
,.    aflfecting  the  settled  land  in  that  district,  or  parts  thereof,  for 

Mininff  leases,  any  term  or  in  perpetuity,  at  fee-farm  or  other  rents,  secured 
by  condition  of  re-entry,  or  otherwise,  as  in  the  order  of  the 
Court  expressed,  or  may,  if  it  thinks  fit,  authorize  ihe  tenant  for 
life  to  make  any  such  lease  or  grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any  direc- 
tion in  the  order  of  the  Court  to  the  contrary,  each  of  his 
successors  in  title  being  a  tenant  for  life,  or  having  the  powers 
of  a  tenant  for  life  under  this  Act,  may  make  in  any  case,  or  in 
the  particular  case,  a  lease  or  grant  of  or  affecting  the  settled 
land,  or  part  thereof,  in  conformity  with  the  order. 

^*?tohS^l!rf*      11.  Under  a  mining  lease,  whether  the  mines  or  minerals 
aside.  leased  are  already  opened  or  in  work  or  not,  unless  a  contrary 

intention  is  expressed  in  the  settlement,  there  shall  be  from  time 
to  time  set  aside,  as  capital  money  arising  under  this  Act,  part 
of  the  rent  as  follows,  namely — where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three  fourth  parts 
of  the  rent,  and  otherwise  one  fourth  part  thereof,  and  in 
every  such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits. 

Special  Special  Potcei*8, 

JPowers, 


12.  The  leasing  power  of  a  tenant  for  life  extends  to  the 

SpSSobjects.  making  of— 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into  by  any 
of  his  predecessors  in  title  for  making  a  lease,  which, 
if  made  by  the  predecessor,  would  have  been  binding 
on  the  successors  in  title ;  and 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,  pei^ 
f ormanoe  whereof  could  be  enforced  against  the  owner 
for  the  time  being  of  the  settled  land ;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable  ;  but  so  that  eveiy  lease, 
as  and  when  confirmed,  shall  be  such  a  lease  as  might 
at  the  date  of  the  original  lease  have  been  lawfully 
granted,  imder  this  Act,  or  otherwise,  as  the  case  may 
require. 
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Swrenaers.  

Surrenders. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without  con-  Surrenders  and 
sideration,  a  surrender  of  any  lease  of  settled  land,  whether  f^ef^"**** 
made  imder  this  Act  or  not,  in  respect  of  the  whole  land  leased, 
or  any  part  thereof,  with  or  without  an  exception  of  all  or  any 
of  the  mines  and  minerals  therein,  or  in  respect  of  mines  and 
minerals,  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the 
land  or  mines  and  minerals  leased,  the  rent  may  be  appor- 
tioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land 
or  mines  and  minerals  surrendered,  or  of  any  part  thereof,  a  new 
or  other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land  or 
mines  and  minerals,  and  may  reserve  any  apportioned  or  other 
rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
provisions,  or  conditions,  the  value  of  the  lessee's  interest  in  the 
lease  surrendered  may  be  taken  into  account  in  the  determina- 
tion of  the  amount  of  the  rent  to  be  reserved,  and  of  any  fine  to 
be  taken,  and  of  the  nature  of  the  covenants,  provisions,  and  con- 
ditions to  be  inserted  in  the  new  or  other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity  with  this 
Act. 

CopyholdSt  Copyholds. 

14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  Power  to 
or  customary  land,  parcel  of  a  manor  comprised  in  the  settle-  foWers  ^^^' 
ment,  a  licence  to  make  any  such  lease  of  that  land,  or  of  a  }^^J?  ^^^ 
specified  part  thereof,  as  the  tenant  for  life  is  by  this  Act  em- 
powered to  make  of  freehold  land. 

(2.)  The  licence  may  fix  the  annual  value  whereon  fines,  fees, 
or  other  customary  payments  are  to  be  assessed,  or  the  amount 
of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of  the 
manor,  of  which  entiy  a  certificate  in  writing  of  the  steward  shaU 
be  sufficient  evidence. 
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BALES,  I.EASBS,  V. — SaLES,  LeASES,  AND  OTHER  DISPOSITIONS. 

Aim  OTHSB 
DISPOSITIONS.  -Mr         '  j   n       7 

Mansion  and  Park. 

Mansion  and 

Fark.  15.  Notwithstanding    anything  in  this  Act,   the   principal 

Restriction  as    mansion  house  on  any  settled  land,  and  the  demesnes  thereof, 

to  mansion  .  . 

house,  park,  and  other  lands  usually  occupied  therewith,  shall  not  be  sold  or 
leased  by  the  tenant  for  life,  without  the  consent  of  the  trustees 
of  the  settlement,  or  an  order  of  the  Court. 

StreeU  and  Streets  and  Open  Spaces, 

Open  Spaces, 

Dedication  for  16.  On  OP  in  connexion  with  a  sale  or  grant  for  building 
spaces,' ftcT"*  purposes,  or  a  building  lease,  the  tenant  for  life,  for  the  general 
benefit  of  the  residents  on  the  settled  land,  or  on  any  part 
thereof — 

(i.)  May  cause  or  require  any  parts  of  the  settled  land  to  be 
appropriated  and  laid  out  for  streets,  roads,  paths, 
squares,  gardens,  or  other  open  spaces,  for  the  use, 
gratuitously  or  on  payment,  of  the  public  or  of  in- 
dividuals, with  sewers,  drains,  watercourses,  fencing, 
paving,  or  other  works  necessary  or  proper  in  connexion 
therewith;  and 

(ii.)  May  provide  that  the  parts  so  appropriated  shall  be  con- 
veyed to  or  vested  in  the  trustees  of  the  settlement,  or 
other  trustees,  or  any  company  or  public  body,  on 
trusts  or  subject  to  provisions  for  securing  the  con- 
tinued appropriation  thereof  to  the  purposes  aforesaid, 
and  the  continued  repair  or  maintenance  of  streets  and 
other  places  and  works  aforesaid,  with  or  without  pro- 
vision for  appointment  of  new  trustees  when  required ; 
and 

(iii.)  May  execute  any  general  or  other  deed  necessary  or 
proper  for  giving  effect  to  the  provisions  of  this  section 
(which  deed  may  be  inrolled  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature),  and  thereby  dedare 
the  mode,  terms,  and  conditions  of  the  appropriation, 
and  the  manner  in  which  and  the  persons  by  whom 
the  benefit  thereof  is  to  be  enjoyed,  and  the  nature 
and  extent  of  the  privileges  and  conveniences  granted. 


APPENDIX.  795 

45  &  46  Vict. 
c.  38. 

Surface  and  Minerals  apart.  --— -- 

•^  Surface  and 

17.— (1.)  A  sale,  exchange,  partition,  or  mining  lease,  may        ap^t!^ 
be  made  either  of  land,  with  or  without  an  exception  or  reserva-  separate  deai- 
tion  of  all  or  any  of  the  mines  and  minerals  therein,  or  of  any  ^ff^e^na 
mines  and  minerals,  and  in  any  such  case  with  or  without  a  min^iswith 

'  •^  ^  ,  or  without 

grant  or  reservation  of  powers  of  working,  wayleaves  or  rights  wayieaves, 
of  way,  rights  of  water  or  drainage,  and  other  powers,  ease- 
ments, rights,  and  privileges  for  or  incident  to  or  connected 
with  mining  purposes,  in  relation  to  the  settled  land,  or  any 
part  thereof,  or  any  other  land. 

(2.)  Aji  exchange  or  partition  may  be  made  subject  to  and  in 
consideration  of  the  reservation  of  an  undivided  share  in  mines 
or  minerals. 

Mortgage,  Mortgage. 

18.  Where  money  is  required  for  enfranchisement,  or  for  Mortgage  for 

eou&litv 

equality  of  exchange  or  partition,  the  tenant  for  life  may  raise  money,  &c. 
the  same  on  mortgage  of  the  settled  land,  or  of  any  part  thereof, 
by  conveyance  of  the  fee  simple,  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  otherwise,  and  the  money  raised  shall  be 
capital  money  arising  imder  this  Act. 

Undivided  Share.  Utidivided 

^^  .  .    .  .  Share. 

19.  Where  the  settled  land  comprises  an  undivided  share  in  Concurrence  in 
land,  or,  under  the  settlement,  the  settled  land  has  come  to  be  ^^^ng  to 
held  in  undivided  shares,  the  tenant  for  life  of  an  undivided  uiidi^ided 

.  ,  share. 

share  may  jom  or  concur,  m  any  manner  and  to  any  extent 
necessary  or  proper  for  any  purpose  of  this  Act,  with  any 
person  entitled  to  or  having  power  or  right  of  disposition  of  or 
over  another  undivided  share. 


Conveyance.  Conveyance. 

20. — (1.)  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  Completion  of 
charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in  by  conveyance, 
exchange  or  on  partition,  leased,   mortgaged,   or  charged,  or 
intended  so  to  be,  including  copyhold  or  customary  or  leasehold 
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*^  *o^  38^^^'  ^^T^^  vested  in  trustees,  or  as  regards  easements  or  other  rights 

— or  privileges  sold  or  leased,  or  intended  so  to  be,  convey  or 

create  the  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the  uses  and 
in  the  manner  requisite  for  giving  effect  to  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge. 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and  in 
which  it  is  expressed  or  intended  to  operate  and  can  operate 
imder  this  Act,  is  effectual  to  pass  the  land  conveyed,  or  the 
easements,  rights,  or  privileges  created,  discharged  from  all  the 
limitations,  powers,  and  provisions  of  the  settlement,  and  from 
all  estates,  interests,  and  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  exception  of — 

(i.)  All  estates,  interests,  and  charges  having  priority  to  the 

settlement;  and 

(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges  as 

have  been  conveyed  or  created  for  securing  money 

actually  raised  at  the  date  of  the  deed ;  and 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise,  and 

aU  grants  of  easements,  rights  of  common,  or  other 

rights   or  privileges  granted  or  made  for  value  in 

money  or  money's  worth,  or  agreed  so  to  be,  before  the 

date  of  the  deed,  by  the  tenant  for  life,  or  by  any  of 

his  predecessors  in  title,  or  by  any  trustees  for  him  of 

them,  imder  the  settlement,  or  under  any  statutory 

power,  or  being  otherwise  binding  on  the  successors  in 

title  of  the  tenant  for  life. 

(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary  land, 

it  is  sufficient  that  the  deed  be  entered  on  the  court  rolls  of  the 

manor,  and  the  steward  is  hereby  required  on  production  to  him 

of  the  deed  to  make  the  proper  entry ;  and  on  that  production, 

and  on  payment  of  customary  fines,  fees,  and  other  dues  or 

pajmients,  any  person  whose  title  under  the  deed  requires  to  be 

perfected  by  admittcmce  shall  be  admitted  accordingly ;  but  if 

the  steward  so  requires,  there  shall  also  be  produced  to  him  so 

much  of  the  settlement  as  may  be  necessary  to  show  the  title  of 

the  person   executing  the  deed;  and  the   same  may,  if  the 

steward  ^binlrH  fit,  be  also  entered  on  the  court  rolls. 
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VI. — Investment  or  other  Application  of  Capital  Trust      ihvesticent 

OB  OTHEB 

Money.  appuoation 

OF  CAPITAL 

21.  Capital  money  arising  under  this  Act,  subject  to  payment  ™^"^^^^- 
of  claims  properly  payable  thereout,  and  to  application  thereof  Capital  money 
for  any  special  authorized  object  for  which  the  same  was  raised,  inyestment, 
shall,  when  received,  be  invested  or  otherwise  applied  wholly  in  ^  cou^^*^^ 
one,  or  partly  in  one  and  partly  in  another  or  others,  of  the 
following  modes  (namely) : 

(i.)  In  investment  on  Government  securities,  or  on  other 
securities  on  which  the  trustees  of  the  settlement  are 
by  the  settlement  or  by  law  authorized  to  invest  trust 
money  of  the  settlement,  or  on  the  security  of  the 
bonds,  mortgages,  or  debentures,  or  in  the  purchase  of 
the  debenture  stock,  of  any  railway  company  in  Great 
Britain  or  Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  for  ten  years  next  before  the 
date  of  the  investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,  with  power  to  vary  the  investment 
into  or  for  any  other  such  securities : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumbrances 
affecting  the  inheritance  of  the  settled  land,  or  other 
the  whole  estate  the  subject  of  the  settlement,  or  of 
land-tax,  rent-charge  in  lieu  of  tithe.  Crown  rent, 
chief  tent,  or  quit  rent,  charged  on  or  payable  out  of 
the  settled  land : 

(iii.)  In  payment  for  any  improvement  authorized  by  this 
Act: 

(iv.)  In  payment  of  equality  for  exchange  or  partition  of 
settled  land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled 
land,  being  freehold  land,  or  in  purchase  of  the  fee 
simple  of  any  part  of  the  settled  land,  being  copyhold 
or  customary  land : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held  for 
years,  or  life,  or  years  determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or 
customary  land,  or  of  leasehold  land  held  for  sixty 
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subject  or  not  to  any  exception  or  reservation  of  or  in 

respect  of  mines  or  minerals  therein,  or  of  or  in 
respects  of  rights  or  powers  relative  to  the  working  of 
mines  or  minerals  therein,  or  in  other  land : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  he 
held  or  worked  with  the  settled  land,  or  of  any  ease- 
ment, right,  or  privilege  convenient  to  he  held  with  the 
settled  land  for  mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled 
or  empowered  to  give  an  absolute  discharge : 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental 
to  the  exercise  of  any  of  the  powers,  or  the  execution 
of  any  of  the  provisions  of  this  Act : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the 
exercise  of  a  power  of  sale  in  the  settlement  is  applic- 
able thereunder. 

Regulations  22. — (1.)  Capital  money  arising  imder  this  Act  shall,  in  order 

investment,       to  its  being  invested  or  applied  as  aforesaid,  be  paid  either  to 
income*S^        ^^^  trustees  of  the  settlement  or  into  Court,  at  the  option  of  the 
securities,  &c.    tenant  for  life,  and  shall  be  invested  or  applied  by  the  trustees, 
or  under  the  direction   of  the  Court,   as  the  case  may  be, 
accordingly. 

(2.)  The  investment  or  other  application  by  the  trustee  shall 
be  made  according  to  the  direction  of  the  tenant  for  life,  and  in 
default  thereof,  according  to  the  discretion  of  the  trustees,  but 
in  the  last-mentioned  case  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to  the  investment 
or  other  application  by  the  trustees  of  trust  money  of  the  settle- 
ment ;  and  any  investment  shall  be  in  the  names  or  under  the 
control  of  the  trustees. 

(3.)  The  investment  or  other  application  xmder  the  direction 
of  the  Court  shall  be  made  on  the  application  of  the  tenant  for 
Uf  e,  or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the 
life  of  the  tenant  for  life  be  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  Act  while  remaining 
uninvested  or  unapplied,  and  securities  on  which  an  investment 
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of  any  such  capital  money  is  made,  shall,  for  all  piUTposes  of  ^^  *  ^®7^^- 

disposition,  transmission,  and  devolution,  he  considered  as  land,  ■ 

and  the  same  shall  he  held  for  and  go  to  the  same  persons  suc- 
cessively, in  the  same  manner  and  for  and  on  the  same  estates, 
interests,  and  trusts,  as  the  land  wherefrom  the  money  arises 
would,  if  not  disposed  of,  have  been  held  and  have  gone  under 
the  settlement. 

(6.)  The  income  of  those  securities  shall  he  paid  or  applied  as 
the  income  of  that  land,  if  not  disposed  of,  would  have  been  pay- 
able or  applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which 
shall  be  capital  money  arising  under  this  Act. 

23.  Capital  money  arising  under  this  Act  from  settled  land  in  Inyefltment  in 
England  shall  not  be  applied  in  the  purchase  of  land  out  of  land. 
England,  unless  the  settlement  expressly  authorizes  the  same. 

24. — (1.)  Land  acquired  by  purchase  or  in  exchange,  or  on  Settlement  of 
partition,  shall  be  made  subject  to  the  settlement  in  manner  chased,  taken 
directed  in  this  section.  ^cf*^    ^^* 

(2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the  trusts, 
and  subject  to  the  powers  and  provisions  which,  under  the  settle- 
ment, or  by  reason  of  the  exercise  of  any  power  of  charging 
therein  contained,  are  subsisting  with  respect  to  the  settled  land, 
or  as  near  thereto  as  circumstances  permit,  but  not  so  as  to  in- 
crease or  multiply  charges  or  powers  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed 
to  and  vested  in  the  trustees  of  the  settlement  on  trusts  and 
subject  to  powers  and  provisions  corresponding,  as  nearly  as  the 
law  and  circumstances  permit,  with  the  uses,  trusts,  powers,  and 
provisions  to,  on  and  subject  to  which  freehold  land  is  to  be  con- 
veyed as  aforesaid ;  so  nevertheless  that  the  beneficial  interest  in 
land  held  by  lease  for  years  shall  not  vest  absolutely  in  a  person 
who  is  by  the  settlement  made  by  purchase  tenant  in  tail,  or  in 
tail  male,  or  in  tail  female,  and  who  dies  imder  the  age  of  twenty- 
one  years,  but  shall,  on  the  death  of  that  person  imder  that  age, 
go  as  freehold  land  conveyed  as  aforesaid  would  go. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  substituted 
security  for  any  charge  in  respect  of  money  actually  raised,  and 
remaining  unpaid,  from  which  the  settled  land,  or  any  part 
thereof,  or  any  imdivided  share  therein,  has  theretofore  been 
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46  &  46  ViOT.   released  on  the  oooaaion  and  in  order  to  the  completion  of  a  sale, 

0.38.  ^  * 
exchange,  or  partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the  settled 
land,  then  the  land  acquired  shall  not  be  subjected  thereto,  unless 
the  land  is  acquired  either  by  purchase  with  money  arising  from 
sale  of  land  which  was  before  the  sale  subject  to  the  charge,  or 
by  an  exchange  or  partition  of  land  which,  or  an  undivided 
share  wherein,  was  before  the  exchange  or  partition  subject  to 
the  charge. 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the  direc- 
tion of  the  tenant  for  life,  so  conveys  the  land  as  to  subject  it  to 
any  charge,  is  not  concerned  to  inquire  whether  or  not  it  is 
proper  that  the  land  should  be  subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land  extend 
and  apply,  as  far  as  may  be,  to  mines  and  minerals,  and  to  ease- 
ments, rights,  and  privileges  over  and  in  relation  to  land. 


iMPBOTB-  VII. — Improvements. 

XENT8. 

Improvjmenu  Improvements  with  Capital  Trtist  Money. 

ivxth  Capital  -^  JT  if 

liSptioTof       25.  Improvements  authorized  by  this  Act  are  the  making  or 
improTements    execution  On,  or  in  connexion  with,  and  for  the  benefit  of  settled 

authorized  by 

Act.  land,  of  any  of  the  following  works,  or  of  any  works  for  any  of 

the  following  purposes,  and  any  operation  incident  to  or  necessary 
or  proper  in  the  execution  of  any  of  those  works,  or  necessary  or 
proper  for  carrying  into  eflfect  any  of  those  purposes,  or  for 
securing  the  full  benefit  of  any  of  those  works  or  purposes 
(namely) : 

(i.)  Drainage,  including   the    straightening,    widening,    or 

deepening  of  drains,  streams,  and  watercourses : 
(ii.)  Irrigation  ;  warping : 
(iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution 

of  sewage  as  manure  : 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the 

sea,  or  a  tidal  water  : 
(v.)  Groynes ;  sea  walls ;  defences  against  water : 
(vi.)  Inclosing ;     straightening    of    fences ;     re-division    of 
fields: 
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(vii.)  Eeolamation  ;  dry  warping :                                               45 & 46Vicr. 
(viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages '- — '- — 

,  Improvementa 

or  towns  :  w%th  Capital 

(ix.)  Clearing;  trenching;  planting:  Trutt Money. 

(x.)  Cottages  for  labourers,  farm-servants,  and  artisans,  em- 
ployed on  the  settled  land  or  not : 

(xi.)  Farm-houses,  offices,  and  out-btdldings,  and  other  build- 
ings for  farm  purposes : 

(xii.)  Saw-miUs,  scutch-mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kilns,  which  will  increase  the  value 
of  the  settled  land  for  agricultural  purposes  or  as  wood- 
land or  otherwise : 

(xiii.)  Eeservoirs,  tanks,  conduits,  watercourses,  pipes,  wells, 
ponds,  shafts,  dams,  weirs,  sluices,  and  other  works 
and  machinery  for  supply  and  distribution  of  water 
for  agricultural,  manufacturing,  or  other  purposes,  or 
for  domestic  or  other  consumption : 

(xiv.)  Tramways ;  railways ;  canals ;  docks : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the 
sea,  or  tidal  waters,  for  facilitating  transport  of  persons 
and  of  agricultural  stock  and  produce,  and  of  manure 
and  other  things  required  for  agricultural  purposes, 
and  of  minerals,  and  of  things  required  for  mining 
purposes : 

(xvi.)  Markets  and  market-places : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open 
spaces  for  the  use,  gratuitously  or  on  payment,  of  the 
public  or  of  individuals,  or  for  dedication  to  the  public, 
the  same  being  necessary  or  proper  in  connexion  with 
the  conversion  of  land  into  building  land : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing, 
paving,  brick-making,  tile-making,  and  other  works 
necessary  or  proper  in  connexion  with  any  of  the 
objects  aforesaid : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works 
necessary  or  proper  in  connexion  with  development  of 
mines: 

(xx.)  Reconstruction,  enlargement,  or  improvement  of  any 
of  those  works. 

V0I>.  II.  3  F 
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45  &  46  Vict. 
c.  38. 

Improvetnenti 
icUh  Capital 
Trust  Money, 

Approval  by 
Land  Com- 
missioners of 
scheme  for 
improvement 
and  payment 
thereon. 


26. — (1.)  Where  the  tenant  for  life  is  desirous  that  capital 
money  arising  under  this  Act  shall  be  applied  in  or  towards  pay- 
ment for  an  improvement  authorized  by  this  Act,  he  may  submit 
for  approval  to  the  trustees  of  the  settlement,  or  to  the  Court,  as 
the  case  may  require,  a  scheme  for  the  execution  of  the  improve- 
ment, showing  the  proposed  expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the  hands 
of  trustees,  then,  after  a  scheme  is  approved  by  them,  the 
trustees  may  apply  that  money  in  or  towards  payment  for  the 
whole  or  part  of  any  work  or  operation  comprised  in  the 
improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners  certifying  that 
the  work  or  operation,  or  some  specified  part  thereof, 
has  been    properly    executed,   and   what  amount  is 
properly  payable  by  the  trustees  in  respect   thereof, 
which  certificate  shall  be  conclusive  in  favour  of  the 
trustees  as  an  authority  and  discharge  for  any  pay- 
ment made  by  them  in  pursuance  thereof ;  or  on 
(ii.)  A  like  certificate  pf  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by 
the  Commissioners,  or  by  the  Court,  which  certificate 
shall  be  conclusive  as  aforesaid ;  or  on 
(iii.)  An   order  of  the  Court  directing   or   authorizing  the 
trustees  to  so  apply  a  specified  portion  of  the  capital 
money. 
(3.)  Where  the  capital  money  to  be  expended  is  in  Court, 
then,  after  a  scheme  is  approved  by  the  Court,  the  Court  may, 
if  it  thinks  fit,  on  a  report  or  certificate  of  the  Commissioners, 
or  of  a  competent  engineer  or  able  practical  surveyor,  approved 
by  the  Court,  or  on  such  other  evidence  as  the  Court  thinks 
sufficient,  make  such  order  and  give  such  directions  as  it  thinks 
fit  for  the  application  of  that  money,  or  any  part  thereof,  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement. 

Concurrence  in      27.  The  tenant  for  life  may  join  or  concur  with  any  other 
nnprovemen  .  p^pg^^^  interested  in  executing  any  improvement  authorized  by 

this  Act,  or  in  contributing  to  the  cost  thereof. 

Obligation  on        28. — (1.)  The  tenant  for  life,  and  each  of  his  suocessors  in 

tenant  for  life       ,  ^,   ' 

and  successors    title  liaving,  under  the  eettlement,  a  limited  estate  or  interest 
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only  in  the  settled  land,  shall,  during  such  period,  if  any,  as  the   ^6  &  *^'^- 
Land  Commissioners  by  certificate  in  any  case  prescribe,  main- 


i    .  J  .        .  ,  .  .  ,  .    ,    Improvemenii 

tarn  and  repair,  at  his  own  expense,  every  improvement  executed    f^^h  capUai 
imder  the  foregoing  provisions  of  this  Act,  and  where  a  building   ^^'^  Money, 
or  work  in  its  nature  insurable  against  damage  by  nre  is  com-  insure,  &c. 
prised  in  the  improvement,  shall  insure  and  keep  insured  the 
same,  at  his  own  expense,  in  such  amount,  if  any,  as  the  Com- 
missioners by  certificate  in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
shall  not  cut  down  or  knowingly  permit  to  be  cut  down,  except 
in  proper  thinning,  any  trees  planted  as  an  improvement  under 
the  foregoing  provisions  of  this  Act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as  afore- 
said, shall  from  time  to  time,  if  required  by  the  Commissioners, 
on  or  without  the  suggestion  of  any  person  having,  imder  the 
settlement,  any  estate  or  interest  in  the  settled  land  in  posses- 
sion, remainder,  or  otherwise,  report  to  the  Commissioners  the 
state  of  every  improvement  executed  under  this  Act,  and  the 
fact  and  particulars  of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made  by 
them  imder  this  section,  in  such  manner  or  to  such  extent 
as  circumstances  appear  to  them  to  require,  but  not  so  as 
to  increase  the  liabilities  of  the  tenant  for  life,  or  any  of  his 
successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as  afore- 
said, fails  in  any  respect  to  comply  with  the  reqidsitions  of  this 
section,  or  does  any  act  in  contravention  thereof,  any  person 
having,  under  the  settlement,  any  estate  or  interest  in  the  settled 
land  in  possession,  remainder,  or  reversion,  shall  have  a  right  of 
action,  in  respect  of  that  default  or  act,  against  the  tenant  for 
life ;  and  the  estate  of  the  tenant  for  life,  after  his  death,  shall 
be  liable  to  make  good  to  the  persons  entitled  under  the  settle- 
ment any  damages  occasioned  by  that  default  or  act. 

Ti        J  •  J  -n       *      ^  T  J.  Exeeuium  and 

JExecfmon  ana  Kepatr  of  Improvements.  Repair  ofim* 

provements, 

29.  The  tenant  for  life,  and  each  of  his  successors  in  title  Protection  as 

regards  waste 

having,  imder  the  settlement,  a  limited  estate  or  interest  only  in  in  execution 
the  settled  land,  and  aU  persons  employed  by  or  under  contract  ^^^^u. 

3f2 


] 
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**  *„*^'^*   with  the  tenant  for  life,  or  any  such  successor,  may  from  time  to 
time  enter  on  the  settled  land,  and,  without  impeachment  of 


0.  38. 


Execution  and  .      .  .     .  •  ji  j 

Repair  of  Im-  waste  by  any  remamderman  or  reversioner,  thereon  execute  any 
provemenu,  improvement  authorized  by  this  Act,  or  inspect,  maintain,  and 
repair  the  same,  and,  for  the  purposes  thereof,  on  the  settled 
land,  do,  make,  and  use  all  acts,  works,  and  conveniences  proper 
for  the  execution,  maintenance,  repair,  and  use  thereof,  and  get 
and  work  freestone,  limestone,  clay,  sand,  and  other  substances, 
and  make  tramways  and  other  ways,  and  bum  and  make  bricks, 
tiles,  and  other  things,  and  cut  down  and  use  timber  and  other 
trees  not  planted  or  left  standing  for  shelter  or  ornament. 


Improvement 

ofZandAety 

1864. 

Extension  of 
27  &  28  Vict, 
c.  114,  8.  9. 


Improvement  of  Land  Act,  1864. 

30.  The  enumeration  of  improvements  contained  in  section 
nine  of  the  Improvement  of  Land  Act,  1864,  is  hereby  extended 
so  as  to  comprise,  subject  and  according  to  the  provisions  of  that 
Act,  but  only  as  regards  applications  made  to  the  Land  Commis- 
sioners after  the  commencement  of  this  Act,  all  improvements 
authorized  by  this  Act. 


oohtraotb. 

Power  for 
tenant  for  life 
to  enter  into 
contracts. 


VIII. — Contracts. 


31.— (1.)  A  tenant  for  life 

(i.)  May  contract  to  make  any  sale,  exchange,  partition,  mort- 
gage, or  charge ;  and 

(ii.)  May  vary  or  rescind,  with  or  without  consideration,  the 
contract,  in  the  like  cases  and  manner  in  which,  if  he 
were  absolute  owner  of  the  settled  land,  he  might 
lawfully  vary  or  rescind  the  same,  but  so  that  the 
contract  as  varied  be  in  conformity  with  this  Act ;  and 
any  such  consideration,  if  paid  in  moneyi  shall  be 
capital  money  arising  under  this  Act ;  and 

(iii.)  May  contract  to  make  any  lease ;  and  in  making  the 
lease  may  vary  the  terms,  with  or  without  considera- 
tion, but  so  that  the  lease  be  in  conformity  with  this 
Act;  and 

(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he 
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might  accept  a  surrender  of  a  lease ;  and  thereupon  ^  ^Jf^^^' 

may  make  a  new  or  other  contract,  or  new  or  other 

contracts,  for  or  relative  to  a  lease  or  lea^ses,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he 
might  make  a  new  or  other  lease,  or  new  or  other 
leases,  where  a  lease  had  been  granted  ;  and 
(v.)  May  enter  into  a  contract  for  or  relating  to  the  execution 
of  £iny  improvement  authorized  by  this  Act,  and  may 
vary  or  rescind  the  same ;  and 
(vi.)  May,  in  any  other  case,  enter  into  a  contract  to  do  any 
act  for  carrying  into  effect  any  of  the  purposes  of  this 
Act,  and  may  vary  or  rescind  the  same. 
(2.)  Every  contract  shall  be  binding  on  and  shall  enure  for 
the  benefit  of  the  settled  land,  and  shall  be  enforceable  against 
and  by  every  successor  in  title  for  the  time  being  of  the  tenant 
for  life,  and  may  be  carried  into  effect  by  any  such  successor ; 
but  so  that  it  may  be  varied  or  rescinded  by  £iny  such  successor, 
in  the  like  case  and  manner,  if  any,  as  if  it  had  been  made  by 
himself. 

(3.)  The  Court  may,  on  the  application  of  the  tenant  for  life, 
or  of  any  such  successor,  or  of  any  person  interested  in  any 
contract,  give  directions  respecting  the  enforcing,  carrying  into 
effect,  varying,  or  rescindiug  thereof. 

(4.)  Any  preliminary  contract  under  this  Act  for  or  relating 
to  a  lease  shall  not  form  part  of  the  title  or  evidence  of  the  title 
of  any  person  to  the  lease,  or  to  the  benefit  thereof. 


IX. — Miscellaneous  Provisions.  mibckl- 

LAlTEOnS 
PBOYISIOKS. 

32.  Where,  under  an  Act  incorporating  or  applying,  wholly         — r 
or  in  part,  the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  money  in 
and  18t)9,  or  under  the  Settled  Estates  Act,  1877,  or  under  any  Lands  ciaSes 
other  Act,  public,  local,  personal,  or  private,  money  is  at  the  and  other  Acts, 
commencement  of  this  Act  in  Court,  or  is  afterwards  paid  into  c.  18. 
Court,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  ^^^  ^^^' 
made  subject  to  a  settlement,  then,  in  addition  to  any  mode  of  32  &  33  Vict, 
dealing  therewith  authorized  by  the  Act  under  which  the  money  ^^^'^^  y^^ 
is  in  Court,  that  money  may  be  invested  or  applied  as  capital  c.  is. 
money  arising  \mder  this  Act,  on  the  like  terms,  if  any,  respect- 
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*5  &  40  Vict,  ing  costs  and  other  things,  as  nearly  as  circumstances  admit,  and 

'■ — '- —  (notwithstanding  anything  in  this  Act)  according  to  the  same 

procedure,  as  if  the  modes  of  investment  or  application  autho- 
rized hy  this  Act  were  authorized  hy  the  Act  under  which  the 
money  is  in  Court. 

Application  of  33.  Where,  imder  a  settlement,  money  is  in  the  hands  of 
h^^oTtrufl-  trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be 
^era  o?  made  subject  to  the  settlement,  then,  in  addition  to  such  i)owers 
Bettiement.  of  dealing  therewith  as  the  trustees  have  independently  of  this 
Act,  they  may,  at  the  option  of  the  tenemt  for  life,  invest  or 
apply  the  same  as  capital  money  arising  under  this  Act. 

Application  of  34.  Where  capital  money  arising  under  this  Act  is  purchase- 
i^^rrever^'  money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years 
^^^'  determinable  on  life,  or  in  respect  of  any  other  estate  or  interest 

in  land  less  than  the  fee  simple,  or  in  respect  of  a  reversion 
dependent  on  any  such  lease,  estate,  or  interest,  the  trustees  of 
the  settlement  or  the  Court,  as  the  case  may  be,  and  in  the  case 
of  the  Court  on  the  application  of  any  party  interested  in  that 
money,  may,  notwithstanding  anything  in  this  Act,  require  and 
cause  the  same  to  be  laid  out,  invested,  accumulated,  and  paid  in 
such  manner  as,  in  the  judgment  of  the  trustees  or  of  the  Court, 
as  the  case  may  be,  will  give  to  the  parties  interested  in  that 
money  the  like  benefit  therefrom  as  they  might  lawfully  have 
had  from  the  lease,  estate,  interest,  or  reversion  in  respect 
whereof  the  money  was  paid,  or  as  near  thereto  as  may  be. 

Cutting  and  35. — (1.)  Where  a  tenant  for  life  is  impeachable  for  waste  in 

and  part^f  ''  Tcspect  of  timber,  and  there  is  on  the  settled  land  timber  ripe  and 
gj()CM>dB  to  be   gjj  f Qj.  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of 

the  trustees  of  the  settlement  or  an  order  of  the  Court,  may  cut 

and  sell  that  timber,  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be 

set  aside  as  and  be  capital  money  arising  under  this  Act,  and  the 

other  fourth  part  shall  go  as  rents  and  profits. 

Proceedings  36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action, 

for  protection      _»  ....         j-ni*  i  i*  j  .j* 

or  recovery  of  defence,  petition  to  Irarliament,  paruamentary  opposition,  or 
d^^  M^  °^  other  proceeding  taken  or  proposed  to  be  taken  for  protection  of 
settied.  settled  land,  or  of  any  action  or  proceeding  taken  or  proposed  to 
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be  taken  for  recovery  of  land  being  or  alleged  to  be  subject  to  a  ^^  &  *^^'^» 

settlement,  and  may  direct  that  any  costs,  charges,  or  expenses '- — '■ — 

incurred  or  to  be  incurred  in  relation  thereto,  or  any  part  thereof, 
be  paid  out  of  properly  subject  to  the  settlement. 

37. — (1.)  Where  personal  chattels  are  settled  on  trust  so  as  to  Heirlooms, 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  bom  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in 
some  person  becoming  entitled  to  an  estate  of  freehold  of  in- 
heritance in  the  land,  a  tenant  for  life  of  the  land  may  sell  the 
chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital  money 
arising  under  this  Act,  and  shall  be  paid,  invested,  or  applied 
and  otherwise  dealt  with  in  like  manner  in  all  respects  as  by  this 
Act  directed  with  respect  to  other  capital  money  arising  under 
this  Act,  or  may  be  invested  in  the  purchase  of  other  chattels,  of 
the  same  or  any  other  nature,  which,  when  purchased,  shall  be 
settled  and  held  on  the  same  trusts,  and  shall  devolve  in  the 
same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  imder  this  section  shall 
not  be  made  without  an  order  of  the  Court. 


X. — Trustees.  TsawrsKa, 

38. — (1.)  If  at  any  time  there  axe  no  trustees  of  a  settlement  iUmointment 
within  the  definition  in  this  Act,  or  where  in  any  other  case  it  is  ooiutf*^"  ^^ 
expedient,  for  purposes  of  this  Act,  that  new  trustees  of  a 
settlement  be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  tenant  for  life  or  of  any  other  person  having, 
under  the  settlement,  an  estate  or  interest  in  the  settled  land,  in 
possession,  remainder,  or  otherwise,  or,  in  the  case  of  em  infant, 
of  his  testamentary  or  other  guardian,  or  next  friend,  appoint 
fit  persons  to  be  trustees  under  the  settlement  for  purposes  of 
this  Act. 

(2.)  The  persons  so  appointed,  and  the  survivors  and  survivor 
of  them,  while  continuing  to  be  trustees  or  trustee,  and,  until 
the  appointment  of  new  trustees,  the  personal  representatives  or 
representative  for  the  time  being  of  the  last  surviving  or  con- 
tinuing trustee,  shall  for  purposes  of  this  Act  become  and  be 
the  trustees  or  trustee  of  the  settlement. 
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46  &  46  Vict.       39. — (1.)   Notwithstanding  anything   in  this    Act,   capital 

'- — '- money  arising  under  this  Act  shall  not  be  paid  to  fewer  than 

truBtees  to  act.  ^^^  persons  as  trustees  of  a  settlement,  unless  the  settlement 

authorizes  the  receipt  of  capital  trust  money  of  the  settlement 

by  one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring  to  the 

trustees  of  a  settlement  apply  to  the  surviving  or  continuing 

trustees  or  trustee  of  the  settlement  for  the  time  being.  . 


Trustees' 
receipts. 


Protection  of 
each  trostee 
indiyidually. 


Protection  of 
trustees  gene- 
raUy. 


40.  The  receipt  in  writing  of  the  trustees  of  a  settlement, 
or  where  one  trustee  is  empowered  to  act,  of  one  trustee,  or 
of  the  personal  representatives  or  representative  of  the  last 
surviving  or  continuing  trustee,  for  any  money  or  securities, 
paid  or  transferred  to  the  trustees,  trustee,  representatives  or 
representative,  as  the  case  may  be,  e£PectuaUy  discharges  the 
payer  or  transferor  therefrom,  and  from  being  bound  to  see  to 
the  application,  or  being  answerable  for  any  loss  or  misapplica- 
tion thereof,  and  in  case  of  a  mortgagee  or  other  person  ad- 
vancing money,  from  being  concerned  to  see  that  any  money 
advanced  by  him  is  wanted  for  any  purpose  of  this  Act,  or  that 
no  more  than  is  wanted  is  raised. 

41.  Each  person  who  is  for  the  time  being  trustee  of  a  settle- 
ment is  answerable  for  what  he  actually  receives  only,  notwith- 
standing his  signing  any  receipt  for  conformity,  and  in  respect 
of  his  own  acts,  receipts,  and  defaults  only,  and  is  not  answer- 
able in  respect  of  those  of  any  other  trustee,  or  of  any  banker, 
broker,  or  other  person,  or  for  the  insufficiency  or  deficiency  of 
any  securities,  or  for  any  loss  not  happening  through  his  own 
wilful  default. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are  not 
liable  for  giving  any  consent,  or  for  not  making,  bringing, 
taking,  or  doing  any  such  application,  action,  proceeding,  or 
thing,  as  they  might  make,  bring,  take,  or  do ;  and  in  case  of 
purchase  of  land  with  capital  money  arising  under  this  Act,  or 
of  an  exchange,  partition,  or  lease,  are  not  liable  for  adopting 
any  contract  made  by  the  teneint  for  life,  or  bound  to  inquire  as 
to  the  propriety  of  the  purchase,  exchange,  partition,  or  lease,  or 
answerable  as  regards  any  price,  consideration,  or  fine,  and  are 
not  liable  to  see  or  to  be  answerable  for  the  investigation  of  the 
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title,  or  answerable  for  a  conveyance  of  land,  if  the  conveyance  *^  *  ^^'^' 

purports  to  convey  the  land  in  the  proper  mode,  or  liable  in  

respect  of  purchase-money  paid  by  them  by  direction  of  the 
tenant  for  life  to  any  person  joining  in  the  conveyance  aa  a 
conveying  party,  or  as  giving  a  receipt  for  the  purchase-money, 
or  in  any  other  character,  or  in  respect  of  any  other  money  paid 
by  them  by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease. 

43.  The  trustees  of  a  settlement  may  reimburse  themselves  Trustees' re- 

jj.-i  ipj^-iAJ  Jii  unbursemeiit. 

or  pay  and  discharge  out  of  the  trust  property  all  expenses 
properly  incurred  by  them. 

44.  If  at  any  time  a  difference  arises  between  a  tenant  for  Reference  of 
life  and  the  trustees  of  the  settlement,  respecting  the  exercise  of  Court, 
any  of  the  powers  of  this  Act,  or  respecting  any  matter  relating 
thereto,  the  Court  may,  on  the  application  of  either  party,  give 

such  directions  respecting  the  matter  in  difference,  and  respect- 
ing the  costs  of  the  application,  as  the  Court  thinks  fit. 

45. — (1.)  A  tenant  for  life,  when  intending  to  make  a  sale,  Notice  to 
exchange,  partition,  lease,  mortgage,  or  charge,  shall  give  notice 
of  his  intention  in  that  behalf  to  each  of  the  trustees  of  the 
settlement,  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last 
known  place  of  abode  in  the  United  Ejingdom,  and  shall  give 
like  notice  to  the  solicitor  for  the  trustees,  if  any  such  solicitor 
is  known  to  the  tenant  for  life,  by  posting  a  registered  letter, 
containing  the  notice,  addressed  to  the  solicitor  at  his  place  of 
business  in  the  United  Kingdom,  every  letter  under  this  section 
being  posted  not  less  than  one  month  before  the  making  by  the 
tenant  for  Hfe  of  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge,  or  of  a  contract  for  the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  inquire  respecting  the  giving  of  any  such  notice 
as  is  required  by  this  section. 


'^ 
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46  &  46  Vior. 
0.  38. 

ooubt; 
jjlsdcom.' 

XI88I027BBfi ; 
FROGEDUBB. 

BegulatioDB 
respecting 
payments  into 
Court,  appli- 
cationfl,  &c. 


39  &  40  Yict. 
c.  69. 

44  &  46  Tiot. 
c.  68 


XI. — Court  ;  Land  Commissioners  ;  Procedure. 

46. — (1.)  All  matters  within  the  jurisdiction  of  the  Court 
under  this  Act  shall,  subject  to  the  Acts  regulating  the  Court, 
be  assigned  to  the  Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  effectually  exonerates 
therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or  by 
summons  at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement  notice 
shall  be  served  in  the  first  instance  on  the  tenant  for  life. 

(5.)  On  any  application  notice  shall  be  served  on  such  persons, 
if  any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion  to  make 
such  order  as  it  thinks  fit  respecting  the  costs,  charges,  or 
expenses  of  all  or  any  of  the  parties  to  any  application,  and 
may,  if  it  thinks  fit,  order  that  all  or  any  of  those  costs,  charges, 
or  expenses  be  paid  out  of  property  subject  to  the  settiement. 

(7.)  General  rules  for  purposes  of  this  Act  shall  be  deemed 
Eules  of  Court  within  section  seventeen  of  the  Appellate 
Jurisdiction  Act,  1876,  as  altered  by  section  nineteen  of  the 
Supreme  Court  of  Judicature  Act,  1881,  and  may  be  made 
accordingly  (a). 

(8.)  The  powers  of  the  Court  may,  as  regards  land  in  the 
County  Palatine  of  Lancaster,  be  also  exercised  by  the  Court  of 
Chancery  of  the  County  Palatine ;  and  Rules  for  regulating 
proceedings  in  that  Court  shall  be  from  time  to  time  made  by 
the  Chancellor  of  the  Duchy  of  Lancaster,  with  the  advice  and 
consent  of  a  Judge  of  the  High  Court  acting  in  the  Chancery 
Division,  and  of  the  Vice-ChanceUor  of  the  County  Palatine. 

(9.)  General  Eules,  and  Eules  for  the  Court  of  Chancery  of 
the  County  Palatine,  may  be  made  at  any  time  after  the  passing 
of  this  Act,  to  take  effect  on  or  after  the  commencement  of  this 
Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land  not 
exceeding  in  capital  value  five  hundred  pounds,  or  in  annual 
rateable  value  thirty  pounds,  and,  as  regards  capital  money 
arising  under  this  Act,  and  securities  in  which  the  same  is 

(a)  Eules  have  accordingly  been  made,  and  are  set  out  at  the  end  of  this 
Appendix. 
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invested,  not  exceeding  in  amount  or  value  five  hundred  pounds,  ^^  &  ^oJ'^' 

and  as  regards  personal  chattels  settled  or  to  be  settled,  as  in  

this  Act  mentioned,  not  exceeding  in  value  five  hundred  pounds, 
be  exercised  by  any  County  Court  within  the  district  whereof  is 
situate  any  part  of  the  land  which  is  to  be  dealt  with  in  the 
Court,  or  from  which  the  capital  money  to  be  dealt  with  in 
the  Court  arises  under  this  Act,  or  in  connexion  with  which  the 
personal  chattels  to  be  dealt  with  in  the  Court  are  settled. 

47.  Where  the  Court  directs  that  any  costs,  charges,  or  Payment  of 
expenses  be  paid  out  of  property  subject  to  a  settlement,  the  settled  pro- 
same  shall,  subject  and  according  to  the  directions  of  the  Court,  ^^^' 
be  raised  £ind  paid  out  of  capital  money  arising  under  this  Act, 
or  other  money  liable  to  be  laid  out  in  the  purchase  of  land  to 
be  made  subject  to  the  settlement,  or  out  of  investments  repre- 
senting such  money,  or  out  of  income  of  any  such  money  or 
investments,  or  out  of  any  accumulations  of  income  of  land, 
money,  or  investments,  or  by  means  of  a  sale  of  part  of  the 
settled  land  in  respect  whereof  the  costs,  charges,  or  expenses 
are  incurred,  or  of  other  settled  land  comprised  in  the  same 
settlement  and  subject  to  the  same  limitations,  or  by  means  of 
a  mortgage  of  the  settled  land  or  any  part  thereof,  to  be  made 
by  such  person  as  the  Court  directs,  and  either  by  conveyance 
of  the  fee  simple  or  other  estate  or  interest  the  subject  of  the 
settlement,  or  by  creation  of  a  term,  or  otherwise,  or  by  means 
of  a  charge  on  the  settled  land  or  any  part  thereof,  or  partly  in 
one  of  those  modes  and  partly  in  another  or  others,  or  in  any 
such  other  mode  as  the  Court  thinks  fit. 

48. — (1.)  The  commissioners  now  bearing  the  three  several  Congtitution  of 
styles  of  the  Inclosure  Commissioners  for  England  and  Wales,  nonen,^S!^' 
and  the  Copyhold  Commissioners,  and  the  Tithe  Commissioners  P^^®"'  *®- 
for  England  and  Wales,  shall,  by  virtue  of  this  Act,  become  and 
shall  be  styled  the  Land  Commissioners  for  England. 

(2.)  The  Land  Commissioners  shall  cause  one  seal  to  be 
made  with  their  style  as  given  by  this  Act;  and  in  the  execution 
and  discharge  of  any  power  or  duty  imder  any  Act  relating  to 
the  three  several  bodies  of  commissioners  aforesaid,  they  ^all 
adopt  and  use  the  seal  and  style  of  the  Land  Commissioners  for 
England,  and  no  other. 
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*5  *  *^ J'^'       (3.)  Nothing  in  the  foregoing  proviedonfl  of  this  section  shall 

^ — '■ be  construed  as  altering  in  any  respect  the  powers,  authorities, 

or  duties  of  the  Land  Commissioners,  or  as  affecting  in  respect 
of  appointment,  salary,  pension,  or  otherwise  any  of  those  com- 
missioners in  office  at  the  passing  of  this  Act,  or  any  assistant 
commissioner,  secretary,  or  other  officer  or  person  then  in  office 
or  employed  under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or  orders  of 
any  court,  awards,  deeds,  and  other  documents,  passed  or  made 
before  the  commencement  of  this  Act,  shall  be  read  and  hare 
effect  as  if  the  Land  Commissioners  were  therein  mentioned 
instead  of  one  or  more  of  the  three  several  bodies  of  commis- 
sioners aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or  under  the 
authority  of  any  one  or  more  of  the  three  several  bodies  of  com- 
missioners aforesaid  before  the  commencement  of  this  Act,  and 
not  then  completed,  shall  and  may  be  carried  on  and  completed 
by  or  under  the  authority  of  the  Land  Commissioners,  and  the 
Land  Commissioners,  for  the  purpose  of  prosecuting,  or  defend- 
ing, and  carrying  on  any  action,  suit,  or  proceeding,  pending  at 
the  commencement  of  this  Act,  shall  come  into  the  place  of  any 
one  or  more,  as  the  case  may  require,  of  the  three  several  bodies 
of  commissioners  aforesaid. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this  Act, 
have,  for  the  purposes  of  any  Act,  public,  local,  personal,  or 
private,  passed  or  to  be  passed,  making  provision  for  the  execu- 
tion of  improvements  on  settled  land,  all  such  powers  and 
authorities  as  they  have  for  the  purposes  of  the  Improvement  of 
Land  Act,  1864  ;  and  the  provisions  of  the  last-mentioned  Act 
relating  to  their  proceedings  and  inquiries,  and  to  authenti- 
cation of  instruments,  and  to  declarations,  statements,  notices, 
applications,  forms,  security  for  expenses,  inspections,  and 
examinations,  shall  extend  and  apply,  as  far  as  the  nature  and 
circumstances  of  the  case  admit,  to  acts  and  proceedings  done 
or  taken  by  or  in  relation  to  the  Land  Commissioners  under  any 
Act  TTiRking  provision  as  last  aforesaid  ;  and  the  provisions  of 
any  Act  relating  to  fees  or  to  security  for  costs  to  be  taken  in 
respect  of  the  business  transacted  under  the  Acts  administered 
by  the  three  several  bodies  of  commissioners  aforesaid  shall 
extend  and  apply  to  the  business  transacted  by  or  under  the 
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direction  of  the  Land  Commissioners  under  any  Act,  public,  45A46Vicr. 

local,  personal,  or  private,  passed  or  to  be  passed,  by  which  any  

power  or  duty  is  conferred  or  imposed  on  them. 

49. — (I.)  Every  certificate  and  report  approved  and  made  by  Ffling of  certi- 
the  Land  Commissioners  under  this  Act  shall  be  filed  in  their  commiB-^'  ° 
office. 

(2.^^  An  office  copy  of  any  certificate  or  report  so  filed  shall  be 
delivered  out  of  their  office  to  any  person  requiring  the  same,  on 
payment  of  the  proper  fee,  and  shall  be  sufficient  evidence  of  the 
certificate  or  report  whereof  it  purports  to  be  a  copy. 


noners. 


XII. — Eestrictions,  Savings  and  General  Provisions.        mstbictionb, 

BAYINOS,  AND 
OENEHAL 

50. — (L)  The  powers  under  this  Act  of  a  tenant  for  life  are    pbotoions. 
not  capable  of  assignment  or  release,  and  do  not  pass  to  a  person  Powers  not 
as  being,  by  operation  of  law  or  otherwise,  an  assignee  of  a  conSa^not 
tenant  for  life,  and  remain  exeroiseable  by  the  tenant  for  life  ^^^^id. 
after  and  notwithstanding  any  assignment,  by  operation  of  law 
or  otherwise,  of  his  estate  or  interest  imder  the  settlement. 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  imder  this  Act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to  the 
rights  of  any  person  being  an  assignee  for  value  of  the  estate  or 
interest  of  the  tenant  for  life ;  and  in  that  case  the  assignee's 
rights  shall  not  be  affected  without  his  consent,  except  that, 
unless  the  assignee  is  actually  in  possession  of  the  settled  land  or 
part  thereof,  his  consent  shall  not  be  requisite  for  the  making  of 
leases  thereof  by  the  tenant  for  life,  provided  the  leases  are  made 
at  the  best  rent  that  can  reasonably  be  obtained,  without  fine, 
and  in  other  respects  are  in  conformity  with  this  Act. 

(4.)  This  section  extends  to  assignments  made  or  coming  into 
operation  before  or  after  and  to  acts  done  before  or  after  the 
commencement  of  this  Act;  and  in  this  section  assignment 
includes  assignment  by  way  of  mortgage,  and  any  partial  or 
qualified  assignment,  and  any  charge  or  incumbrance;  and 
assignee  has  a  meaning  corresponding  with  that  of  assignment. 

51. — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instni-  Prohibition  or 
ment  executed  or  made  before  or  after,  or  partly  before  and  against^er- 


814  APPENDIX. 

^  *  ^7^^'*   partly  after,  the  oommenoeiDent  of  this  Act  a  provision  is  inserted 

: purporting  or  attempting,  by  way  of  direction,  declaration  or 

Toid.  otherwise,  to  forbid  a  tenant  for  life  to  exercise  any  power  under 

this  Act,  or  attempting,  or  tending,  or  intended  by  a  limitation, 
gift,  or  disposition  over  of  settled  land,  or  by  a  limitation,  gift,  or 
disposition  of  other  real  or  any  personal  property,  or  by  the 
imposition  of  any  condition,  or  by  forfeiture,  or  in  any  other 
manner  whatever,  to  prohibit  or  prevent  him  from  exercising,  or 
to  induce  him  to  abstain  from  exercising,  or  to  put  him  into  a 
position  inconsistent  with  his  exercising,  any  power  under  this 
Act,  that  provision,  as  far  as  it  purports,  or  attempts,  or  tends,  or 
is  intended  to  have,  or  would  or  might  have,  the  operation  afore- 
said, shall  be  deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest 
limited  to  continue  so  long  only  as  a  person  abstains  from 
exercising  any  power  shall  be  and  take  e£Pect  as  an  estate  or 
interest  to  continue  for  the  period  for  which  it  would  continue  if 
that  person  were  to  abstain  from  exercising  the  power,  discharged 
from  liability  to  determination  or  cesser  by  or  on  his  exercising 
the  same. 

Proyinon  52.  Notwithstanding  anything  in  a  settlement,  the  exercise  by 

flwSu«.  **'"      the  tenant  for  life  of  any  power  imder  this  Act  shall  not  occadon 
a  forfeiture. 

Tenant  for  life      53.  A  tenant  f or  life  shall,  in  exercising  any  power  under  this 

trustee  for  all  .  .  . 

parties  inte-      Act,  havc  regard  to  the  interests  of  all  parties  entitled  under  the 
""^'  settlement,  and  shall,  in  relation  to  the  exercise  thereof  by  him, 

be  deemed  to  be  in  the  position  and  to  have  the  duties  and 

liabilities  of  a  trustee  for  those  parties. 

General  pro-  54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge, 
purcha8era,&c.  a  purchaser,  lessee,  mortgagee,  or  other  person  dealing  in  good 
faith  with  a  tenant  for  life  shall,  as  against  all  parties  entitled 
under  the  settlement,  be  conclusively  taken  to  have  given  the 
best  price,  consideration,  or  rent,  as  the  case  may  require,  that 
could  reasonably  be  obtained  by  the  tenant  for  life,  and  to  have 
complied  with  all  the  requisitions  of  this  Act. 

Exercise  of  55. — (1.)  Powcrs  and  authorities  conferred  by  this  Act  on  a 

powers; 
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tenant  for  life  or  trustees  or  the  Court  or  the  Land  Commis-   ^  &  ^U^^- 
....                                                  ^'  ^* 
Bioners  are  exeroiseable  from  time  to  tune.  

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange,  parti- 
tion, leasing,  mortgaging,  charging,  or  other  power  is  exercised 
by  a  tenant  for  life,  or  by  the  trustees  of  a  settlement,  he  and 
they  may  respectively  execute,  make,  and  do  all  deeds,  instru- 
ments, and  things  necessary  or  proper  in  that  behalf. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale,  purchase,  limitiition  of 

'  .  .  .  provMionfl,  &c. 

exchange,  partition,  leasing,  or  other  deaUng,  or  to  any  power, 
consent,  payment,  receipt,  deed,  assurance,  contract,  expenses, 
act,  or  transaction,  the  same  shall  be  construed  to  extend  only 
(unless  it  is  otherwise  expressed)  to  sales,  purchases,  exchanges, 
partitions,  leasings,  dealings,  powers,  consents,  payments,  receipts, 
deeds,  assurances,  contracts,  expenses,  acts,  and  transactions  under 
this  Act. 

66. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  Saving  for 
prejudicially  affect  any  power  for  the  time  being  subsisting  under  powers, 

a  settlement,  or  by  statute  or  otherwise,  exeroiseable  by  a  teneint 
for  life,  or  by  trustees  with  his  consent,  or  on  his  request,  or  by 
his  direction,  or  otherwise :  and  the  powers  given  by  this  Act 
are  cumulative. 

(2.)  But  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  this  Act,  relative  to  any  matter  in 
respect  whereof  the  tenant  for  life  exercises  or  contracts  or 
intends  to  exercise  any  power  under  this  Act,  the  provisions  of 
this  Act  shall  prevail ;  and,  accordingly,  notwithstanding  any- 
thing in  the  settlement,  the  consent  of  the  tenant  for  life  shall, 
by  virtue  of  this  Act,  be  necessary  to  the  exercise  by  the  trustees 
of  the  settlement  or  other  person  of  any  power  conferred  by  the 
settlement  exerciseable  for  any  purpose  provided  for  in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting 
any  matter  within  this  section,  the  Court  may,  on  the  applica- 
tion of  the  trustees  of  the  settlement,  or  of  the  tenant  for  life, 
or  of  any  other  person  interested,  give  its  decision,  opinion, 
advice,  or  direction  thereon. 

57. — (I.)  Nothing  in  this  Act  shall  preclude  a  settlor  from  Additional  or 
conferring  on  the  tenant  for  life,  or  the  trustees  of  the  settle-  ^^ttl^S. 
ment,  any  powers  additional  to  or  larger  than  those  conferred 
by  this  Act. 
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*5  *  *  aJ^  ''^'       ('^•)  -^7  additional  or  larger  powers  so  conferred  shall,  as 

far  as  may  be,  notwithstanding  anything  in  this  Act,  operate 

and  be  exerciseable  in  the  like  manner,  and  with  all  the  like 
incidents,  effects,  and  consequences,  as  if  they  were  conferred  by 
this  Act,  unless  a  contrary  intention  is  expressed  in  the  settle- 
ment. 

^^narxD  XIII. — ^LiMiTEu  Owners  Generally. 

0WNEB8 

OENBBALLT.  53, — (J  )  ^ach  persou  as  follows  shall,  when  the  estate  or 
En^eration  interest  of  each  of  them  is  in  possession,  have  the  powers  of  a 
owners,  to  tenant  for  life  under  this  Act,  as  if  each  of  them  were  a  tenant 
tenanffOT  Ufe.  ^^r  life  as  defined  in  this  Act  (namely) ; 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act 
of  ParUament  restrained  from  barring  or  defeating  his 
estate  tail,  and  although  the  reversion  is  in  the  Crown, 
and  so  that  the  exercise  by  him  of  his  powers  under 
this  Act  shall  bind  the  Crown,  but  not  including  such 
a  tenant  in  tail  where  the  land  in  respect  whereof  he 
is  80  restrained  wa«  purchased  vnih  money  pioTided  by 
Parliament  in  consideration  of  public  services : 

(ii.)  A  tenant  in  fee  simple  (a),  with  an  executory  limitation, 
gift,  or  disposition  over,  on  failure  of  his  issue,  or  in 
any  other  event : 

(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crown : 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent : 

(v )  A  tenant  for  the  life  of  another,  not  holding  merely 
under  a  lease  at  a  rent : 

(vi.)  A  tenant  for  his  own  or  any  other  Ufe,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  r^^^ 
the  estate,  or  by  conditional  limitation,  or  otl' 
or  to  be  defeated  by  an  executory  limitation, 
disposition  over,  or  is  subject  to  a  trust  for  ao»     aOu*- 
tion  of  income  for  payment  of  debts  or  other  purpose : 

(a)  This  would  not  extend  to  a  person  in  whom  leaseholds  are  vested  for 
the  whole  term,  subject  to  an  executory  limitation,  &c.,  the  expression 
**  fee  simple*'  being  a  technical  one. 
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(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  curtesy : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 

direction  for  payment  thereof  to  him  during  his  own 

or  any  other  life,   whether  subject  to  expenses  of 

management  or  not,  or  until  sale  of  the  land,  or  imtil 

forfeiture  of  his  interest  therein  on  bankruptcy  or 

other  event. 

(2.)  In  every  such  case,  the  provisions  of  this  Act  referring 

to  a  tenant  for  life,  either  as  conferring  powers  on  him  or 

otherwise,  and  to  a  settlement,  and  to  settled  land,  shall  extend 

to  each  of  the  persons  aforesaid,  and  to  the  instrument  under 

which  his  estate  or  interest  arises,  and  to  the  land  therein 

comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as 
regards  a  tenant  for  life  shall,  where  necessary,  be  deemed  to 
refer  to  the  determination  by  death  or  otherwise  of  such  estate 
or  interest  as  last  aforesaid. 


46  &  46  ViOT. 
0.  38. 


XIV. — Infants;  Married  Women ;  Lunatics.  iotants; 

69.  Where  a  person,  who  is  in  his  own  right  seised  of  or     iunaotob. 
entitled  in  possession  to  land,  is  an  infant,  then  for  purposes  of  infant  abso- 
this  Act  the  land  is  settled  land,  and  the  infant  shall  be  deemed  to  be^Mtenant 
tenant  for  life  thereof  (a).  '^'^ ^^• 

60.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  Tenant  for 

a  tenant  for  life  imder  this  Act,  is  an  infant,  or  an  infant  would, 

if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of 

a  tenant  for  life  under  this  Act,  the  powers  of  a  tenant  for  life 

under  this  Act  may  be  exercised  on  his  behalf  by  the  trustees  of 

the  settlement,  and  if  there  are  none,  then  by  such  person  and 

■  •  '-  -manner  as  the  Court,  on  the  application  of  a  testamen- 

'ler  guardian  or  next  friend  of  the  infant,  eitiier  gene- 

a  particular  instance,  orders. 


(a)  This  section  and  the  next  provide  a  convenient  mode  of  selling  an 
^ufant's  land.  Thus,  if  land  descends  in  fee  simple  on  an  infant,  trustees 
for  the  purposes  of  the  Act  may  be  appointed  by  uie  Court  upon  summons, 
and  such  trustees  will  haye  power  to  sell  on  behalf  of  tine  infant  and 
receive  the  money. 

VOL.  11.  3  o 
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^^*o*38^^^'       61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply 
-; — rz ^  in  the  case  of  a  married  woman. 

Mamed 

woman,  how  (2.)  Where  a  married  woman  who,  if  she  had  not  been  a 
married  woman,  would  have  been  a  tenant  for  life,  or  wonld 
have  had  the  powers  of  a  tenant  for  life  under  the  foregoing 
provisions  of  this  Act,  is  entitled  for  her  separate  use,  or  is 
entitled  under  any  statute,  passed  or  to  be  passed,  for  her 
separate  property,  or  as  a  feme  sole,  then  she,  without  her 
husband,  shall  have  the  powers  of  a  tenant  for  life  under  this 
Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then 
she  and  her  husband  together  shall  have  the  powers  of  a  tenant 
for  life  under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life 
and  a  settlement  and  settled  land  shaU  extend  to  the  married 
woman  without  her  husband,  or  to  her  and  her  husband 
together,  as  the  case  may  require,  and  to  the  instrument  under 
which  her  estate  or  interest  arises,  and  to  the  land  therein 
comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all  deeds, 
inluments,  and  things  neoessa^  or  proper  tor  giving  effect  t*! 
the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not 
prevent  the  exercise  by  her  of  any  power  under  this  Act. 

62.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of 
a  tenant  for  life  under  this  Act,  is  a  lunatic,  so  found  by  inqui- 
sition, the  committee  of  his  estate  may,  in  his  name  and  on  his 
behalf,  under  an  order  of  the  Lord  Chancellor,  or  other  person 
intrusted  by  virtue  of  the  Queen's  Sign  Manual  with  the  care 
and  commitment  of  the  custody  of  the  persons  and  estates  of 
lunatics,  exercise  the  powers  of  a  tenant  for  life  under  this  Act ; 
and  the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  committee  of  &e 
estate. 

XV. — Settlement  by  way  of  Trusts  for  Sale. 

. .  63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  which 

case  of  trust  to  Under  or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to 
Sv^in'toiid,   Surrender,  copy  of  court  roll.  Act  of  Parliament,  or  other  instru- 


Tenaut  for 
life,  lunatic. 


BETTLEICENT 

BY  WAY  OF 
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ment  or  any  number  of  instruments,  whether  made  or  passed  ^  ^  H7'^* 

before  or  after,  or  partly  before  and  partly  after,  the  commence-  

ment  of  this  Act,  is  subject  to  a  trust  or  direction  for  sale  of 
that  land,  estate,  or  interest,  and  for  the  application  or  disposal 
of  the  money  to  arise  from  the  sale,  or  the  income  of  that  money, 
or  the  income  of  the  land  until  sale,  or  any  part  of  that  money 
or  income,  for  the  benefit  of  any  person  for  his  life,  or  any  other 
limited  period,  or  for  the  benefit  of  two  or  more  persons  con- 
currently for  any  limited  period,  and  whether  absolutely,  or 
subject  to  a  trust  for  accumulation  of  income  for  payment  of 
debts  or  other  purpose,  or  to  any  other  restriction,  shall  be 
deemed  to  be  settled  land,  and  the  instrument  Qr  instruments 
under  which  the  trust  arises  shall  be  deemed  to  be  a  settlement ; 
and  the  person  for  the  time  being  beneficially  entitled  to  the 
income  of  the  land,  estate,  or  interest  aforesaid  until  sale, 
whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute 
together  the  tenant  for  life  thereof ;  and  the  persons,  if  any, 
who  are  for  the  time  being  under  the  settlement  trustees  for  sale 
of  the  settled  land,  or  having  power  of  consent  to,  or  approval 
of,  or  control  over  the  sale,  or  if  under  the  settlement  there  are 
no  such  trustees,  then  the  persons,  if  any,  for  the  time  being, 
who  are  by  the  settlement  declared  to  be  trustees  thereof  for 
purposes  of  this  Act  are  for  purposes  of  this  Act  trustees  of 
the  settlement. 

.  (2.)  In  every  such  case  the  provisions  of  this  Act  referring  to 
a  tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall 
extend  to  the  person  or  persons  aforesaid,  and  to  the  instrument 
or  instruments  imder  which  his  or  their  estate  or  interest  arises, 
and  to  the  land  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors 
in  title  of  the  tenant  for  life,  or  to  the  remaindermen, 
or  reversioners  or  other  persons  interested  in  the  settled 
land,  shall  be  deemed  to  refer  to  the  persons  interested 
in  succession  or  otherwise  in  the  money  to  arise  from 
sale  of  the  land,  or  the  income  of  that  money,  or  the 
income  of  the  land,  imtil  sale  (as  the  case  may 
require). 

8o2 
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46  &  46  Vicap.       (ii.)  Capital  money  arising  under  this  Act  from  the  settled 

' '■ — '- — -  land  shall  not  be  applied  in  the  purchase  of  land  unless 

such  application  is  authorized  by  the  settlement  in  the 
case  of  capital  money  arising  thereunder  from  sales  or 
other  dispositions  of  the  settled  land,  but  may,  in  addi- 
tion to  any  other  mode  of  application  authorized  by 
this  Act,  be  applied  in  any  mode  in  which  capital  money 
arising  under  the  settlement  from  any  such  sale  or 
other  disposition  is  applicable  thereimder,  subject  to 
any  consent  required  or  direction  given  by  the  settle- 
ment with  respect  to  the  application  of  trust  money  of 
the  settlement, 
(iii.)  Capital  money  arising  under  this  Act  from  the  settled 
land  and  the  securities  in  which  the  same  is  invested, 
shall  not  for  any  purpose  of  disposition,  transmission, 
or  devolution,  be  considered  as  land  unless  the  same 
would,  if  arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and  shall  go  to 
the  same  persons  successively  in  the  same  manner,  and 
for  and  on  the  same  estates,  interests,  and  trusts  as  the 
same  would  have  gone  and  been  held  if  arising  under 
the  settlement  from  a  sale  or  disposition  of  the  settled 
land,  and  the  income  of  such  capital  money  and  secu- 
rities shall  be  paid  or  applied  accordingly, 
(iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by 
purchase,  or  in  exchange,  or  on  partition,  shall  be  con- 
veyed to  and  vested  in  the  trustees  of  the  settlement, 
on  the  trusts,  and  subject  to  the  powers  and  provisions 
which,  imder  the  settlement  or  by  reason  of  the  exercise 
of  any  power  of  appointment  or  chaining  therein  con- 
tained, are  subsisting  with  respect  to  the  settled  land, 
or  would  be  sp  subsisting  if  the  same  had  not  been 
sold,  or  as  near  thereto  as  circumstances  permit,  but 
so  as  not  to  increase  or  multiply  charges  or  powers  of 
charging. 

BEPBAM.  XVI. — Eepeals. 

^^taentsin        ^- — (^')  ^®  enactments  described  in  the  schedule  to  this 
■cheduie.         ^et  are  hereby  repealed. 
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(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  afEect  *5  &  ^^^^' 


any  right  aocnied  or  obligation  incnrred  thereunder  before 
the  commencement  of  this  Act;  nor  shall  the  same  affect  the 
validity  or  invalidity,  or  any  operation,  effect,  or  consequence, 
of  any  instrument  executed  or  made,  or  of  anything  done  or 
suffered,  or  of  any  order  made,  before  the  commencement  of  this 
Act ;  nor  shall  the  same  affect  any  action,  proceeding,  or  thing 
then  pending  or  uncompleted ;  and  every  such  action,  proceed- 
ing, and  thing  may  be  carried  on  and  completed  as  if  there  had 
been  no  such  repeal  in  this  Act. 


XVII. — Ireland.  xbelaitd. 

65. — (1.)  In  the  application  of  this  Act  to  Ireland  the  fore-  Modificationa 
going  provisions  shall  be  modified  as  in  this  section  provided.        ireGad.  * 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of  Justice 
in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall, 
subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
Chancery  Division  of  that  Court ;  but  General  Rules  under  this 
Act  for  Ireland  may  direct  that  those  matters  or  any  of  them  be 
assigned  to  the  Land  Judges  of  that  Division. 

(4.)  Any  deed  inrolled  under  this  Act  shall  be  inrolled  in  the 
Record  and  Writ  oflBce  of  that  Division. 

(5.)  General  Rules  for  purposes  of  this  Act  for  Ireland  shall 
be  deemed  Rules  of  Court  within  the  Supreme  Court  of  Judica-  40  &  41  Vict, 
ture  Act  (Ireland),  1877,  and  may  be  made  accordingly,  at  any  °' 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in  addition 
to  the  jurisdiction  possessed  by  them  independently  of  this  Act, 
have  and  exercise  the  power  and  authority  exerciseable  by  the 
Court  under  this  Act,  in  aU  proceedings  where  the  property,  the 
subject  of  the  proceedings,  does  not  exceed  in  capital  value  five 
hundred  pounds,  or  in  annual  value  thirty  pounds. 

(7.)  The  provisions  of  Part  II.  of  the  Coimty  Officers  and  *o  &  41  Vict. 
Courts  (Ireland)  Act,  1877,  relative  to  the  equitable  jurisdiction 
of  the  Civil  Bill  Courts,  shall  apply  to  the  jurisdiction  exercise- 
able  by  those  Courts  under  this  Act. 
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(8.)  Bules  and  Orders  for  purposes  of  this  Act,  as  far  as  it 
relates  to  the  Civil  Bill  Courts,  may  be  made  at  any  time  after 
the  passing  of  this  Act,  to  take  effect  on  or  after  the  oommenoe- 
ment  of  this  Act,  in  manner  prescribed  by  section  seventy-nine 
of  the  County  OflBcers  and  Courts  (Ireland)  Act,  1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland  shall  be 
substituted  for  the  Land  Conmiissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building  or 
mining  lease  may  be  granted  shall  be  not  exceeding  thirty-five 
years. 


THE  SCHEDULE. 


23  &  24  Yict.  c.  145, 

in  part. 


27  &  28  Vict.  c.  114, 

in  part. 


40  &  41  Vict.  c.  18, 

in  part.  | 


Bepeals. 

An  Act  to  give  to  trustees," 
mortgagees,  and  others, 
certain  powers  now  com-  I   •       ^  ^ 

monly  inserted  in  settle-  f  "^^^^  namely,— 
ments,   mortgages,    and 
wills       #        .        .        ., 

Parts  I.  and  IV. 

(being  so  much  of  the  Act  as  is  not  repealed  by 
the  Conveyancing  and  Law  of  Property  Act, 

The  Improvement  of  Land )  .  _^  .  , 

Act,  1864         .        .        J  mpart;  namely,- 

Sections  seventeen  and  eighteen : 
Section  twenty-one,  from  **  either  by  a 
party"  to  **  benefice)  or  "  (inolnsive);  and 
from  **  or  if  the  land  owner  "  to  "  minor 
or  minors  "  (inclusive) ;  and  **  or  circum- 
stance "  (twice) : 
Except  as  regards  Scotland. 

The  Settled  Estates  Act,  1877 .  inpart;  namely, — 
Section  seventeen. 
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SETTLED  Um  ACT,  1884 

47  &  48  Vicr.  c.  18. 


An  Act  to  amend  the  Settkd  Land  Act,  1882.  *7  &  48  Vicr. 

[3rd  July,  1884.]  ^^-^^1— 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.  Short  titie. 

2.  The  expression  "  the  Act  oi  1882  "  used  in  this  Act  means  interpretation, 
the  Settled  Land  Act,  1882. 

3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  construed  Consfa^ction 

.  of  Act. 

together  as  one  Act,  and  expressions  used  in  this  Act  are  to 
have  the  same  meanings  as  those  attached  by  the  Act  of  1882 
to  similar  expressions  used  therein. 

4.  A  fine  received  on  the  grant  of  a  lease  under  any  power  ^^^^  *  ^^ 
conferred  by  the  Act  of  1882  is  to  be  deemed  capital  money  money, 
arising  under  that  Act. 

5. — (1.)  The  notice  required  by  section  forty-five  of  the  Act  ^^^^^i^o®' 
of  1882  of  intention  to  make  a  sale,  exchange,  partition,  or  lease  s.  45,  may,  as 
may  be  notice  of  a  general  intention  in  that  behalf.  chMi^,^pSi- 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the  S^gene^' 
settlement,  to  furnish  to  him  such  particulars  and  information  as 
may  reasonably  be  required  by  him  from  time  to  time  with 
reference  to  sales,  exchanges,  partitions,  or  leases  effected,  or  in 
progress,  or  immediately  intended. 

(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  notice 
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*7  &  48  Vict,   either  in  any  particular  case,  or  generally,  and  may  accept  less 

than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well  as  to 
a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which  objec- 
tion has  been  taken  before  the  passing  of  this  Act,  is  not  made 
sufficient  by  virtue  of  this  Act. 

As  to  conaents       6. — (1.)  In  the  case  of  a  settlement  within  the  meaning  of 
life.  section  sixty-three  of  the  Act  of  1882,  any  consent  not  required 

by  the  terms  of  the  settlement  is  not  by  force  of  anything  con- 
tained in  that  Act  to  be  deemed  necessary  to  enable  the  trustees 
of  the  settlement,  or  any  other  person,  to  execute  any  of  the 
trusts  or  powers  created  by  the  settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where  two 
or  more  persons  together  constitute  the  tenant  for  life  for  the 
purposes  of  that  Act,  then,  notwithstanding  anything  contained 
in  sub-section  (2)  of  section  fifty-six  of  that  Act,  requiring  the 
consent  of  all  those  persons,  the  consent  of  one  only  of  those 
persons  is  by  force  of  that  section  to  be  deemed  necessary  to  the 
exercise  by  the  trustees  of  the  settlement,  or  by  any  other  person, 
of  any  power  conferred  by  the  settlement  exerciseable  for  any 
purpose  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before,  as  well  as  after, 
the  passing  of  this  Act. 


Powers  given 
by  8.  63  to  be 
exerdsed  only 
with  leave  of 
the  Court. 


7.  With  respect  to  the  powers  conferred  by  section  sixty- 
three  of  the  Act  of  1882,  the  following  provisions  are  to  have 
effect : — 

(i.)  Those  powers  are  not  to  be  exercised  without  the  leave  of 

the  Court, 
(ii.)  The  Court  may  by  order,  in  any  case  in  which  it  thinks 

fit,  give  leave  to  exercise  all  or  any  of  those  powers, 

and  the  order  is  to  name  the  person  or  persons  to 

whom  leave  is  given, 
(iii.)  The  Court  may  from  time  to  time  rescind,  or  vary,  any 

order  made  under  this  section,  or  may  make  any  new 

or  further  order, 
(iv.)  So  long  as  an  order  imder  this  section  is  in  force, 

neither  the  trustees  of  the  settlement,  nor  any  person 
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other  than  a  person  having  the  leave,  shall  execute  any  *7  &  48  Viot. 

trust  or  power  created  by  the  settlement,  for  any  pur-  

pose  for  which  leave  is  by  the  order  given,  to  exercise  a 
power  conferred  by  the  Act  of  1882. 

(v.)  An  order  under  this  section  may  be  registered  and  re- 
registered, as  a  lis  pendem^  against  the  trustees  of  the 
settlement  named  in  the  order,  describing  them  on  the 
register  as  "  Trustees  for  the  purposes  of  the  Settled 
Land  Act,  1882." 

(vi.)  Any  person  dealing  with  the  trustees  from  time  to  time, 
or  with  any  other  person  acting  under  the  trusts  or 
powers  of  the  settlement,  is  not  to  be  affected  by  an 
order  under  this  section,  unless  and  until  the  order  is 
duly  registered,  and  when  necessary  re-registered  as  a 
lis  pendens, 

(vii.)  An  application  to  the  Court  under  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who 
together  constitute  the  tenant  for  life,  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882. 

(viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  under  this  section,  may  be 
made  also  by  the  trustees  of  the  settlement,  or  by  any 
person  beneficially  interested  under  the  settlement. 

(ix.)  The  person  ^r  persons  to  whom  leave  is  given  by  an 
order  under  this  section,  shall  be  deemed  the  proper 
person  or  persons  to  exercise  the  powers  conferred  by 
section  sixty-three  of  the  Act  of  1882,  and  shall  have 
and  may  exercise  those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which  has  taken 
place  before  the  passing  of  this  Act,  under  any  trust  or 
power  to  which  this  section  applies. 

8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant  Curtw  to  be 
by  the  curtesy  is  to  be  deemed  an  estate  arising  under  a  settle-  arise  under 
ment  made  by  his  wife.  iettiement. 
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SETTLED  LAND  ACT  AMENDMENT  ACT, 

1887. 

50  &  51  Vict.  c.  30. 

50  ft  51  YzoT.  An  Act  to  amend  the  Settled  Land  Act^  1882. 

^— —  [23rd  August,  1887.] 

45  &  46  Vict        Whereas  by  the  twenty-first  section  of  the  Settled  Land  Act, 

1882  (in  this  Act  referred  to  as  the  Act  of  1882),  it  is  provided 
that  capital  money  arising  under  that  Act  may  be  applied  in 
payment  for  any  improvement  by  that  Act  authorized : 

Be  it  flierefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  the  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Amendment  of  1.  Where  any  improvement  of  a  kind  authorized  by  the  Act 
Setti^Lfimd  ^f  1882  has  been  or  may  be  made  either  before  or  after  the 
Act,  1882.  passing  of  this  Act,  and  a  rent-charge,  whether  temporary  or 
perpetual,  has  been  or  may  be  created  in  pursuance  of  any 
Act  of  Parliament,  with  the  object  of  paying  o£E  any  moneys 
advanced  for  the  purpose  of  defraying  the  expenses  of  such 
improvement,  any  capital  money  expended  in  redeeming  such 
rent-charge,  or  otherwise  providing  for  the  payment  thereof, 
shall  be  deemed  to  be  applied  in  payment  for  an  improvement 
authorized  by  the  Act  of  1882. 

Sect.  28  of  2.  Any  improvement  for  which  capital  money  is  applied  or 

Act  1882*^     deemed  to  be  applied  under  the  provisions  of  the  preceding 
proveiMBS'     section  shall  be  deemed  to  be  an  improvement  within  the 
]^!>^pro-       meaning  of  section  28  of  the  Act  of  1882,  and  the  provisions  of 
'  such  last-mentioned  section  shall,  so  far  as  applicable,  be  deemed 
to  apply  to  such  improvement. 

Short  title  3.  This  Act  shall  be  construed  as  one  with  the  Settled  Land 

Act,  1882,  and  the  Settled  Land  Act,  1884,  and  may  be  cited 
together  with  those  Acts  as  the  Settled  Land  Acts,  1882  to  1887, 
and  separately  as  the  Settled  Land  Acts  (Amendment)  Act, 
1887. 
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RTJIES  OF  THE  SUPREME  COUET  TINDER 
THE  SETTLED  LMD  ACT,  1882. 


1.  The  expression  '^  the  Act "  used  in  these  rules  means  the 
Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have  the 
same  meanings  as  in  the  Act. 

The  expression  "  the  tenant  for  life  **  includes  the  tenant  for 
life  as  defined  by  the  Act,  and  any  person  having  the  powers  of 
a  tenant  for  life  under  the  Act. 

2.  All  applications  to  the  Court  under  the  Act  may  be  made 
by  summons  in  chambers ;  and  if  in  any  case  a  petition  shall  be 
presented  without  the  direction  of  the  judge,  no  further  costs 
shall  be  allowed  than  would  be  allowed  upon  a  summons. 

3.  The  forms  in  the  appendix  to  these  rules  are  to  be  followed 
as  far  as  possible,  with  such  modification  as  the  circumstances 
require.  All  summonses,  petitions,  affidavits,  and  other  pro- 
ceedings under  the  Act  are  to  be  entitled  according  to  Form  I. 
in  the  Appendix. 

4.  The  persons  to  be  served  with  notice  of  applications  to  the 
Court  shall,  in  the  first  instance,  be  as  follows : — 

In  the  case  of  applications  by  the  tenant  for  life  under  sections 

15  and  34,  the  trustees. 
In  the  case  of  applications  under  section  38,  the  trustees  (if 

any),  and  the  tenant  for  Ufe  if  not  the  applicant. 
In  the  case  of  applications  under  section  44,  the  tenant  for  life, 

or  the  trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served.    Except 
as  hereinbefore  provided  where  an  application  under  the  Act  is 
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made  by  any  person  other  than  the  tenant  for  life,  the  tenant 
for  life  alone  shall  be  served  in  the  first  instance. 

6.  Except  in  the  cases  mentioned  in  ^e  last  role,  applications 
by  a  tenant  for  life  shall  not  in  the  first  instance  be  served  on 
any  person. 

6.  The  judge  may  require  notice  of  any  application  under  the 
Act  to  be  served  upon  such  persons  as  he  thinks  fit,  and  may 
give  aU  necessary  directions  as  to  the  persons  (if  any)  to  be 
served,  and  such  directions  may  be  added  to  or  varied  from  time 
to  time  as  the  case  may  require.  Where  a  petition  is  presented, 
the  petitioner  may,  after  the  petition  has  been  filed,  apply  by 
summons  in  chambers  (Appendix,  Form  XXIII.)  for  directions 
with  regard  to  the  persons  on  whom  the  petition  ought  to  be 
served.  If  any  person  not  already  served  is  directed  to  be  served 
with  notice  of  an  application,  the  application  shall  stand  over 
generally,  or  until  such  time  as  the  judge  directs.  The  judge 
may  in  any  particular  case,  upon  such  terms  (if  any)  as  he 
thinks  fit,  dispense  with  service  upon  any  person  upon  whom, 
under  these  rules,  or  under  any  direction  of  the  judge,  any 
application  is  to  be  served. 

7.  It  shall  be  sufficient  upon  any  application  under  the  Act  to 
verify  by  affidavit  the  title  of  the  tenant  for  life  and  trustees  or 
other  persons  interested  in  the  application  unless  the  judge  in 
any  particular  case  requires  further  evidence.  Such  affidavit 
may  be  in  the  form  or  to  the  effect  of  Form  No.  VIII.  in  the 
Appendix. 

8.  Any  sale  authorized  or  directed  by  the  Court  under  the 
Act,  shall  be  carried  into  effect  out  of  Court,  unless  the  judge 
shall  otherwise  order,  and  generally  in  such  manner  as  the 
judge  may  direct. 

9.  Where  the  Court  authorizes  generally  the  tenant  for  life 
to  make  from  time  to  time  leases  or  grants  for  building  or 
mining  purposes  imder  section  10  of  the  Act,  the  order  shall 
not  direct  any  particular  lease  or  grant  to  be  settled  or  approved 
by  the  judge  imless  the  judge  shall  consider  that  there  is  some 
special  reason  why  such  lease  or  grant  should  be  settled  or 
approved  by  him.     Where  the  Court  authorizes  any  such  lease 
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or  grant  in  any  particular  case,  or  where  the  Court  authorizes 
a  lease  under  section  15  of  the  Act,  the  order  may  either 
approve  a  lease  or  grant  already  prepared  or  may  direct  that  the 
lease  or  grant  shall  contain  conditions  specified  in  the  order  or 
such  conditions  as  may  be  approved  by  the  judge  at  chambers 
without  directing  the  lease  or  grant  to  be  settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into 
Court  any  capital  money  arising  under  the  Act  may  apply  by 
summons  at  chambers  for  leave  to  pay  the  money  into  Court. 
(Appendix,  Forms  IX.,  X.,  XI.) 

11.  The  summons  shall  be  supported  by  an  affidavit  setting 
forth— 

1.  The  name  and  address  of  the  person  desiring  to  make  the 

payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any 

proceeding  relating  to  the  money. 

3.  The  amount  of  money  to  be  paid  into  Court  and  the 

account  to  the  credit  of  which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for  life  imder  the 

settlement  by  whose  direction  the  money  is  to  be  paid 
into  Court. 
6.  The  short  particulars  of  the  transaction  in  respect  of  which 
the  money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into 
Court  may  contain  directions  for  investment  of  the  money  on 
any  securities  authorized  by  section  21,  sub-section  1  of  the  Act, 
and  for  payment  of  the  dividends  to  the  tenant  for  life,  either 
forthwith  or  upon  production  of  the  consent  in  writing  of  the 
applicant ;  the  signature  to  such  consent  to  be  verified  by  the 
affidavit  of  a  solicitor.  But  if  the  transaction  in  respect  of 
which  the  money  arises  is  not  completed  at  the  date  of  payment 
into  Court,  the  money  shall  not,  without  the  consent  of  the 
applicant,  be  ordered  to  be  invested  in  any  securities  other  than 
those  upon  which  cash  under  the  control  of  the  Court  may  be 
invested. 

13.  Money  paid  into  Court  under  the  Act  shall  be  paid  to  an 
account,  to  be  entitled  in  the  matter  of  the  settlement,  with  a 
short  description  of  the  mode  in  which  the  money  arises  if  it  is 
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necessary  or  desirable  to  identify  it,  and  in  the  matter  of  the 
Act.     (Appendix,  Forms  IX.,  X.,  and  XI.) 

14.  Any  person  paying  into  Court  any  capital  money  arising 
under  the  Act  shall  be  entitled  first  to  deduct  the  costs  of 
paying  the  money  into  Court. 

15.  In  all  cases  not  provided  for  by  the  Act  or  these  rules, 
the  existing  practice  of  the  Court  as  to  costs  and  otherwise,  so 
far  as  the  same  may  be  applicable,  shall  apply  to  proceedings 
under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided  by 
the  Bules  of  the  Supreme  Court  as  to  costs  for  the  time  being  in 
force,  so  far  as  they  are  applicable  to  such  proceedings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  Court  in  respect 
to  proceedings  under  the  Act  shall  be  those  provided  by  the 
Bules  of  the  Supreme  Court  as  to  court  fees  for  the  time  being 
in  force,  so  far  as  they  are  applicable  to  such  proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after  the 
31st  December,  1882. 

19.  These  rules  may  be  cited  as  the  Settied  Land  Act  Eules, 

1882. 

(Signed)        SELBOENE,  C. 

COLEEIDGE,  L.C.J. 
G.  JESSEL,  M.E. 
NATH.  LINDLEY,  L.  J. 
H.  MANISTT,  J. 
E.  FEY,  J. 
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APPENDIX  TO  THE  RULES. 


FORM  I. 

Title  of  Proceedings. 

In  the  High  Court  of  Justice, 
Chancery  Division, 

Vice-Chancellor  Bacon, 

or 
Mr.  Justice  Chitty, 
[or  other  judge  he/ore  whom  the  application  is  to  be  heard,"] 

In  the  matter  of  the  estate  [or,  of  the  timber  upon  the 

estate],  situate  at  in  the  county  of  ,  [or,  of  the  chattels], 

settled  by  a  settlement  made  by  an  indenture  dated  the  day  of  , 

and  made  between  [or,  by  the  Will  of  dated  or, 

as  the  case  may  5e]. 

And  in  the  matter  of  the  SetUed  Land  Act,  1882. 


FOEMH. 

FoBicAL  Pabt  of  Summons. 

Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Boyal  Courts  of 
Justice  on  day,  the  day  of  18    ,  at  o'clock  in  the 

forenoon,  on  the  hearing  of  an  application — 

(a.)  On  the  part  of  A.B.,  the  tenant  for  life  [or,  tenant  in  tail,  or  as  the 
case  may  he,  describing  the  nature  of  the  appUcanfs  estate"]  under  the  above- 
mentioned  settlement. 

Or,  {b.)  On  the  part  of  A,B.,  the  tenant  for  life  {or  cu  the  case  may  be) 
under  the  above-mentioned  settlement  an  infant,  by  J^.  F. ,  his  testamentary 
guardian  [or,  guardian  appointed  by  order  dated  the  ,  or,  next 

friend]. 

Or,  (c.)  On  the  part  of  (7.2>.  and  E.F.,  the  trustees  of  the  above-men- 
tioned settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d.)  On  the  part  of  G,H,,  the  tenant  for  Kfe  in  remainder  [or,  tenant 
in  tail  in  remainder,  or  as  the  case  may  be,  describing  the  applicants  interest] 
under  the  above-mentioned  settlement  subject  to  the  life  interest  oi  A,B, 
[or  as  the  case  may  be]. 

Or,  (e.)  On  the  part  of  /./.,  the  purchaser  of  the  lands  [or,  the  timber 
upon  the  lands,  or  chattels,  or  as  the  case  may  be]  settled  by  the  above- 
mentioned  settlement. 
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OVi  (/.)  On  the  part  oi  l.J.,  the  lessee  under  a  mining  lease  dated  the 
18  ,  granted  under  the  powers  of  the  above-mentioned  Act 
of  the  mines  and  minerals  under  the  lands  settled  by  the  above-mentioned 
settlement. 

Or,  {g,)  On  the  part  of  I,J»,  the  mortgagee  under  a  mortage  intended 
to  be  created  under  section  18  of  the  above-mentioned  Act  of  the  lands 
settled  by  the  above-mentioned  settlement. 

Or,  (A.)  On  the  part  of  K.L,,  interested  under  the  contract  hereinafter 
mentioned. 

Dated  the  day  of  18    . 

This  summons  was  taken  out  by  of  ,  solicitor 

for  the  applicant. 

To 

{Add  the  names  of  the  persone  {if  any)  on  whom  the  summofu  is  to  be 
eerved,) 

FOEM  m. 

Summons  ttkdeb  Section  10  fob  General  Leasing  Powebs. 

Title  and  formal  parts  as  in  Forms  I.  and  11.  a.  or  h, 

1.  That  the  applicant  [or  in  the  case  of  an  infant  that  the  said  X,T. 
during  the  infancy  of  the  said^.B.],  and  each  of  his  successors  in  title 
[or  in  the  case  of  an  infant,  each  of  the  successors  in  title  of  the  said 
A.BJ],  being  a  tenant  for  life  or  having  the  powers  of  a  tenant  for  life 
under  the  above-mentioned  Act,  may  pursuant  to  section  10  of  the  said 
Act  be  authorized  from  time  to  time  to  make  building  [or  mining]  leases 
of  the  lands  comprised  in  the  said  settlem^t  for  the  term  of  years 
[or  in  perpetuity]  on  the  conditions  specified  in  the  said  Act  [or  on  other 
conditions  than  those  specified  in  sections'7  to  9  of  the  said  Act.] 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  same  when  taxed  may  \»  paid 
out  of  the  property  subject  to  the  said  settlement,  and  that  for  that 
purpose  all  necessary  directions  may  be  given. 

Note, — ^The  proposed  conditions  ought  not,  except  in  simple  cases,  to  be 
set  forth  in  the  summons. 


FORM  IV. 

Summons  under  Sections  10  or  15  for  Authority  to  grant  a  Par- 
ticular Lease  where  the  Tenant  for  Life  has  entered  into  a 

Contract. 

Title  as  in  Form  I. 

Formal  parts  as  in  Fonn  11.  a.  or  h, 

1.  That  the  conditional  contract,  dated  the  18      ,  and 

made  between  the  applicant  [or  the  said  X.  F.]  of  the  one  part  and 
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of  the  other  part,  for  a  [building  or  mining]  lease  to  the  said  of 

the  hereditaments  therein  mentioned  for  the  term,  and  upon  the  condi- 
tions therein  stated,  may  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act  be  approved,  and  that  the  said  A,B,  \<yr  Jf.F.]  may  be 
authorised  to  execute  a  lease  in  pursuance  of  the  said  contract. 

2.  [Add  application  for  costs  as  in  Form  III.  2.) 
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FOEM  V. 

Summons  under  Sections  10  or  15  for  Authority  to  grant  a  Par- 
ticular Lease  when  no  Contract  has  been  entered  into. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b» 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted  to 

of  the  lands  [or  of  the  mansion  house,  &c.]  settled  by  the  said 
settlement,  may  pursuant  to  section  10  [or  15]  of  the  above-mentioned 
Act  be  approved,  and  that  the  applicant  [or  the  said  X.F.]  may  be 
authorised  to  execute  the  same. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOEM  VI. 

Summons  under  Sections  15,  35,  or  37  for  a  Sale  out  of  Court 
of  the  principal  mansion  house,  and  demesnes,  or  of  timber 
OR  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b» 

1.  That  the  applicant  [or  in  the  case  of  an  infant  the  said  JP.F.]  may  be 
authorised  to  sell  the  principal  mansion  house  [or  the  timber  ripe  and  fit 
for  cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by  the 
above-mentioned  settlement  in  such  manner  and  subject  to  such  parti- 
culars, conditions,  and  provisions  as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between  solicitor 
and  client,  and  that  CD,  and  F,F,,  the  trustees  of  the  said  settlement, 
may  be  at  liberty  to  pay  the  costs  when  taxed  out  of  the  proceeds  of  the 
said  sale  [or,  in  the  case  of  timber,  out  of  the  three-fourths  of  the  proceeds 
of  the  said  sale  to  be  set  aside  as  capital  money  arising  under  the  said 
Act],  or  if  this  Form  is  not  applicabhy  as  in  Form  TIL  2. 

VOL.  II.  3  H 
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FOBM  vn. 

Summons  under  Sections  15,  35,  or  37  for  Sale  by  the  Court  of 

the  prinoifal  mansion  house,  and  demesnes,  or  of  tlmber  or 

Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  a  or  h, 

1.  That  the  principal  mansion  house  [or  the  timber  ripe  and  fit  for 
cutting]  on  the  land  [or  the  furniture  and  chattels],  settled  by  the  above- 
mentioned  settlement,  may  be  sold  under  the  direction  of  the  court. 

2.  {Application  for  costs  as  in  Form  III,  2.) 


FOEM  vin. 

Affidavit  verifying  Title. 

Title  as  in  Form  I. 

I  of  make  oath  and  say  as  follows : 

1.  By  the  above-mentioned  settlement  the  above-mentioned  lands  [or 
certain  chattels,  shortly  describing  ihein]  stand  limited  to  uses  [or  upon 
trusts]  under  which  A.B,  is  [or  I  am]  beneficially  entitled  in  possession 
as  tenant  for  life  [or  tenant  in  tail  or  tenant  in  fee  simple,  with  an  execu- 
tory gift  over,  or  as  the  case  may  he"]. 

2.  {If  it  is  the  fact,)    The  said  A,B,  is  an  infant  of  the  age  of 
years  or  thereabouts. 

3.  CD.  of  and  E.  F,  of  are  trustees  under 
the  said  settlement,  with  a  power  of  sale  of  the  said  lands  [or  with  power 
of  consent  to  or  approval  of  the  exercise  of  a  power  of  sale  of  the  said 
lands  contained  in  tho  said  settlement,  or  are  the  persons  by  the  said 
settlement  declared  to  bo  trustees  thereof  for  purposes  of  tho  above-men- 
tioned Act]. 


FORM  IX. 

Summons  under  Section  22  by  Purchaser  for  Payment  into  Court 
OF  Purchase-Money  of  Settled  Land,  Timber,  or  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the  credit 
of  '*  In  the  matter  of  the  settlement  dated  the  and  made 

between  [or  will,  &c.]  proceeds  of  sale  of  the  A.  estate  [or  as 

the  case  may  &e],  and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the 
sum  of  £  on  account  of  the  purchase-money  of  the  said  A. 

estate  [or  as  the  case  may  he"]  settled  by  the  said  settlement  [or  wiU,  &c.]. 
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2.  That  such  directions  may  be  given  for  the  investment  of  the  said 
sums  when  paid  into  court,  and  the  accumulation  or  payment  of  the 
dividends  of  the  securities,  representing  the  same  as  the  court  may  think 
proper. 


FORM  X. 

Summons  under  Section  22  for  Payment  into  Court  by  Lessee 
UNDER  A  Mining  Lease  {see  Section  11). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  /. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the  credit 
of  '*  Li  the  matter  of  the  settlement  dated  the  and  made 
between  [or  the  will,  &c.]  mineral  rents  under  lease  dated 
the  and  in  the  matter  of  the  Settled  Land  Act,  1882,*'  the 
sum  of  £  being  three-fourths  [or  one-fourth]  of  the  rents  pay- 
able by  him  under  the  said  lease  for  the  half-year  ending  the 

less  £  the  costs  of  payment  into  court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the 

day  of  and  the  day  of  in  every 

year  during  the  term  created  by  the  said  lease  to  pay  into  court  to  the 
credit  aforesaid,  so  much  of  the  rents  payable  by  him  under  the  said  lease 
as  is  by  section  11  of  the  above-mentioned  Act  directed  to  be  set  aside  as 
capital  money  arising  under  the  said  Act  after  deducting  therefrom  the  costs 
of  payment  in,  the  amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into 
court  to  the  credit  aforesaid  may  be  invested  in  the  purchase  of  [name  the 
investment']  to  the  like  credit  and  that  the  dividends  on  the  said 

when  purchased  may  be  paid  toA,B,y  the  tenant  for  life  under  the  above- 
mentioned  settlement  during  his  life  or  until  further  order. 


FORM  XI. 

Summons  under  Section  22  fob,  Payment  into  Court  by  Mort- 
gagee {see  Section  18). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  g, 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the  credit  of 
'*  Money  advanced  on  mortgage  of  lands  settled  by  the  settlement  dated 
the  and  made  between  [or  the  will,  &c.]  and 
in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £ 

being  the  amount  agreed  to  be  advanced  by  him  on  mortgage  of  the  lands 
comprised  in  the  above-mentioned  settlement  less  the  costs  of  payment  in. 

2.  {Add  directions  for  investment  as  in  Form  VII [,  2.) 

3h2 
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FOEM  xn. 

Summons  xjndek  Section  26  (1). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  n.  a  or  b, 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution  of 
improvements  on  the  lands  settled  by  the  aboye-mentioned  settlement 
may  be  approved. 

2.  {Add  application  far  cosU  as  in  Form  HI.  2.) 


FOEM  xm. 


Summons  under  Section  26,  Sub-section  (2)  (ii.)  foe  Appointment 

OF  AN  EnOINEER  OR  SURVEYOR. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  h. 

1.  That  M.N,  of  engineer  [or  surveyor]  may  be  approved 
as  engineer  [or  surveyor]  for  the  purposes  of  section  26,  sub-section  (2) 
(ii.)  of  the  above-mentioned  Act. 

2.  {Add  application  for  coats  as  in  Form  III,  2.) 


FOEM  xrv. 

Nomination  of  an  Engineer  or  Surveyor  by  the  Trustees. 

Title  as  in  Form  I. 

We,  CD,  of  and  E.F,  of  the  trustees  of 

the  above-mentioned  settlement  for  the  purposes  of  the  above-mentioned 
Act,  hereby  nominate  of  engineer  [or  surveyor], 

for  the  purposes  of  section  26,  sub-section  (2)  (ii.)  of  the  said  Act. 

(Signed)        CD. 
E,F, 


FOEM  XV. 

Summons  under  Section  26,  Sub-section  (2)  (iii.). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  5. 

1.  That  CD,  and  E,F,  the  trustees  of  the  above-mentioned  settlement, 
for  the  purposes  of  the  above-mentioned  Act  may  be  directed  to  apply 
the  sum  of  £  out  of  the  capital  money  arising  under  the  said 
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Act  in  their  hands  subject  to  the  said  settlement  in  payment  for  [descrthe 
the  work  or  operation]  being  [_part  of]  an  improvement  executed  upon  the 
lands  subject  to  the  said  settiement  pursuant  to  a  scheme  approved  by 
the  said  CD,  and  E,F,  under  the  said  Act. 
2.  {Add  application  for  costs  as  in  Form  III,  2.) 
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FOBM  XVI. 
Summons  tjndbe  Section  26,  Sub-section  3. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  U.  a  or  5. 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out  of 
the  in  court  to  the  credit  of  and  that  the 
same  when  raised  may  be  paid  to  upon  his  undertaking  to 
apply  the  same  in  payment  for  \_descrihe  the  works  or  operation]  being  part 
of  an  impi-oyement  executed  upon  the  land  settled  by  the  above-mentioned 
settlement  pursuant  to  the  scheme  approved  by  Order  dated  the 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 


FOEM  xvn. 

Summons  under  Section  33. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  h, 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry  into  effect 
or  vary  or  rescind  as  the  case  may  he]  the  contract  entered  into  between 
the  applicant  of  the  one  part,  and  of  the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said  contract 
as  the  judge  may  think  fit. 

3.  {Add  application  for  costs  as  in  Form  III,  2.) 


FOEM  xvni. 

Summons  under  Section  34  for  Application  of  Monet  paid  for 

A  Lease  or  Eeyersion. 

Title  as  in  Foim  I. 

Formal  parts  as  in  Form  11.  a,  b,  or  d. 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease 

for  years  [or  life  or  a  reversion  or  other  interest  describing  it]  settled  by  the 
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abovo-montionod  settlement,  may,  pursuant  to  section  34  of  the  above- 
mentioned  Act,  be  directed  to  be  applied  for  the  benefit  of  the  parties 
interested  under  the  said  settlement  in  such  manner  as  the  court  may 
think  fit. 
2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FORM  XIX. 
Summons  under  Section  38  for  the  Appointment  of  New  Trustees. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a,  h,  c,  or  d, 

1.  That  0,H.  and  I,  J.  may  be  appointed  trustees  under  the  abore- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOBM  XX. 

Summons  under  Section  44. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  h,  or  c. 

1.  That  it  may  be  declared  that  [set  out  the  declaration  required'}. 

2.  {Add  application  for  costs  cw  in  Form  IIL  2 ,  or  as  the  circumstances 
require,) 


FOBM  XXI. 
Summons  under  Section  56  for  Advice  and  Direction. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE.  a  to  A. 

For  the  opinion,  advice,  and  direction  of  the  judge  on  the  following 
questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

{or  if  the  questions  involve  complicated  facts) 
for  the  opinion,  advice,  and  direction  of  the  judge  on  the  facts  and  questions 
submitted  by  the  statement  left  in  my  chambers  this  day. 
{Add  application  for  costs  as  in  Form  III,  2.) 
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FOEM  xxn. 

Summons  ttttdeb  Section  60  for  Appointment  of  Persons  to 
EXERCISE  Powers  on  Behalf  of  Infant. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  6. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to  13, 
both  inclusive,  and  sections  16  to  20,  both  inclusive,  of  the  above-mentioned 
Act  {or  8uch  other  powers  as  it  is  desired  to  exercise)  may  be  exercised  by  the 
said  on  behalf  of  the  said  during  his 
minority. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 


FOEM  XXIII. 

Summons  for  Directions  as  to  Service  of  a  Petition. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IE. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with  the 
petition  presented  in  the  above  matter  on  the  day 

of  18      . 


INDEX  TO  THE  DISSERTATIONS  AND  NOTES. 


ACCUMULATION, 

limited  by  Thellusson  Act,  480 

whether  Act  applies  to,  arising  by  operation  of  law,  481 

destination  of  income  after  time  allowed  for,  481 

to  pay  debts,  whether  affected  by  rule  against  perpetuities,  482 

ADMINISTEATOE 

with  will  annexed,  cannot  sell  under  charge  of  debts,  501 

ADVANCEMENT, 

not  so  comprehensive  a  term  as  "  benefit,"  240 

clause,  whether  money  can  be  raised  for  debts  under,  240 

or  for  maintenance,  240 
brought  into  hotchpot,  under  Statute  of  Distributions,  506 
what  is  an,  507 

ADVEESE  POSSESSION, 
against  tenants-in-tail,  656 

ADVOWSON, 

observations  as  to  proper  form  of  tnists  of,  in  settlement,  333 

AFTER-ACQUIEED  PEOPEETY,  PEOVISION  FOE  SETTLING, 
construction  of,  as  to  property  given  t6  wife  for  her  separate  use,  242 

—244 
as  to  property  vested  in  wife  at  time  of  marriage,  241 
as  to  property  vested  in  reversion  at  time  of  marriage, 

and  falling  into  possession  during  coverture,  242 
as  to  property  accruing  in  reversion  during  coverture, 

and  falling  into  possession  afterwards,  242 
as  to  property  acquired  after  coverture,  244 
as  to  property  which  wife  is  restrained  from  disposing 

of,  243 
if  made  to  extend  to  wife's  property  at  time  of  mar- 
riage, 242 
declaration  that,  shall  not  apply,  inoperative,  244 
puts  wife  to  election,  if  an  infant,  243 
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AGEEEMENT, 

instrument  yoid  as  leeise  may  be  treated  as  an,  3 

not  to  turn  out  tenant  so  long  as  he  pays  rent,  effect  of,  4 

specific  performance  of,  for  lease  cannot  be  enforced  by  a  person  who 

has  committed  breaches,  21 
for  lease  not  exceeding  35  years  must  be  stamped  as  a  lease,  47 

AGRICULTURAL  HOLDINGS  ACT, 

as  to  compensation  for  improvements,  36 — 38 
fixtures,  38 

landlord's  right  to  resimie  possession  of  part  of  holding,  38 
notice  to  quit,  2,  25 

ALIENATION, 

gifts  oyer  on,  when  valid,  237,  238 

ANTICIPATION,  RESTRAINT  ON, 
by  what  words  created,  220 

does  not  prevent  exercise  of  powers  given  by  Settled  Land  Act,  249 
may  be  annexed  to  corpus,  221 

dispensed  with  by  Court,  220 
void,  as  against  ante-nuptial  debts,  when,  231 

APPOINTMENT.    See  Powers. 

APPORTIONMENT 
of  conditions,  22,  23 

rent  and  other  periodical  payments,  8, 9 

ARBITRATION, 

agreement  to  refer  to,  cannot  be  revoked,  115 

but  appointment  of  referee  may  be,  unless  there  is  agreement  to 

make  submission  a  rule  of  Court,  115 

proceedings  in  action  may  be  stayed,  where  there  is  agreement  to 
refer  to,  116 

ATTESTATION.    See  Wills. 


BANKRUPT 

lessee,  disclaimer  by  trustee  of,  28,  29 
tenant-in-tail,  disposition  by,  656 

BANKRUPTCY, 

disclaimer  of  onerous  property  by  trustee  in,  28 

gift  over  on,  in  settlement,  237 

applies  where  donee  is  bankrupt  at  date  of  settlement,  238 
but  not  if  bankruptcy  annulled  before  interest  accrues,  238 
invalid,  as  regards  property  settled  by  bankrupt,  237 
proper  form  of,  298 

voluntary  settlement  by  husband,  when  void  against  trustee  in,  260 
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BASE  FEE.    See  Tenant-in-Tail. 

BOND, 

binds  heirs,  673 
of  resignatioii,  681 
stamps  on,  673 

BOUNDAEIES, 

tenant  must  not  confound,  45 

OHAEITY, 

assurances  to,  of  land  or  money  to  be  laid  out  in  land, 

must  be  made  to  take  effect  in  possession,  403 

must  be  by  deed  executed  by  assuror  in  presence  of  two  wit- 
nesses, 404 

must  be  enrolled  within  six  months,  405 

unless   for   good  and  valuable  consideration,    must  be   made 
twelve  months  before  death  of  assuror,  404 
bequests  to,  of  pure  personalty  good,  485 
cy-pres  doctrine  as  to  application  of  money  given  to,  489 
instances  of  void  and  valid  bequests  to,  483 
assets  not  marshalled  in  favour  of,  488 
destination  of  property  illegally  given  to,  488 
secret  trust  for,  489 

trust  to  repair  church  or  monument  in  church,  a  trust  for,  486 
$ecu8f  to  repair  tomb  in  churchyard,  486 
land  held  in  trust  for,  may  be  vested  in  official  trustee,  411 

CHARITY  COMMISSIONERS, 
powers  of, 

as  to  sales  and  leases  of  charity  estates,  411 
as  to  removal  and  appointment  of  trustees,  412 
as  to  establishment  of  schemes,  412 
have  no  control  over  unendowed  charities,  413 

CHARITY  TRUSTEES, 

must  render  accounts  to  Commissioners,  412 

when,  may  grant  leases,  412 

when  majority  of,  may  execute  assurances,  412 

CHILDREN, 

trusts  for,  in  settlement,  238 

by  a  future  marriage,  provision  for,  in  settlement,  244 

custody  of,  on  separation  of  parents,  399 

powers  of  appointment  among,  386 

construction  of  gift  to,  in  will,  469 

illegitimate, 

when  included  in  gift  to  children,  471 

gift  to  future,  void,  471 
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CHOSE  IN  ACTION, 

husband's  interest  in  wife's,  210 

what  is  reduction  into  possession  of,  of  wife's,  211 

wife's,  cannot  be  assigned  by  husband,  against  wife  surriving,  212 

in  what  oases  husband  may  release  wife's,  212 

CHUECH, 

land  may  be  conveyed  for  endowment  of,  how,  420 

CLASS, 

gift  to,  of  children,  who  included  in,  469 

no  lapse  on  death  of  one  of  several  members  of,  477 

CONSIDEBATION, 

marriage  a  valuable,  257 

not  a  valuable,  in  money  or  money's  worth,  within  Suc- 
cession Duty  Act,  629 
slight,  will  support  a  post-nuptial  settlement  as  against  subsequent 

purchaser,  258 
liability  to  rent  and  covenants  in  lease,  a  sufficient,  against  purchaser, 
258 
but  not  against  creditors,  259 
modification  of  mutual  interests  of  husband  and  wife,  a  sufficient,  258 
whether  collaterals  and  strangers  are  within  marriage,  257 
when  a  provision  for  issue  of  a  former  marriage  within  marriage,  257 
may  be  proved  by  extrinsic  evidence,  258 
what  is  a  full  and  valuable,  under  Mortmain  Act,  404 

CONVEESION, 

by  exercise  of  option  to  purchase  given  to  lessee,  69 

rule  as  to,  of  perishable  property,  under  general  bequest,  489 

of  personal  estate  not  properly  invested,  491 

of  reversionary  property,  492 
liability  of  executors  who  neglect,  491 

rights  of  tenant  for  life  and  remainderman,  where,  is  not  made,  491 
although,  of  real  estate  directed,  heir  disinheiited  only  as  to  interest 

disposed  of,  494 
direction  for,  may  be  put  an  end  to  by  election,  493 

COPYHOLDS, 

no  curtesy  in  respect  of,  except  by  special  custom,  209 

devise  of,  must  be  entered  in  Court  EoUs,  442 

general  devise  of  land  includes,  453 

proper  form  of  devise  of,  when  sale  is  intended,  559 

how  disentailed,  655 

vested  in  trustee  or  mortgagee  may  be  devised,  459. 

CORPORATION 

cannot  hold  land,  without  licence  from  Crown  or  Act  of  Parliament, 
403 
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COVENANTS, 

in  a  lease,  what  are  usual,  10 

to  pay  taxes,  what  included  in,  11 

to  repair,  12,  13 

to  insure  against  fire,  15 

not  to  carry  on  trades,  16. 

to  use  house  as  a  private  dwelling-house  only,  what  a  breach  of,  16. 

not  to  assign  without  licence, 

what  is  a  breach  of,  16,  17 

cannot  be  insisted  on,  under  open  contract,  17 

may  be  qualified,  17 

measure  of  damages,  on  breach  of,  17 

cannot  be  relieved  against,  20 
as  to  fixtures,  34 
for  quiet  enjoyment, 

implied  is  absolute,  but  ceases  with  lessor's  estate,  45 

express  should  be  qualified,  45 
forfeiture  on  breach  of,  in  what  cases  relieved  against,  19  to  21 
burden  and  benefit  of,  pass  with  reversion,  21,  22 
rights  to  enter  for  past  breach  of,  whether  can  be  assigned,  24 
to  build,  no  additional  stamp  for,  48 

to  indemnify  husband  from  wife's  debts,  whether  necessary  in  separa- 
tion deed,  397 

CEEDITOES, 

assignment  in  favour  of,  when  revocable,  264 

voluntary  settlements,  when  void  against,  259  to  26 1 .   See  Volitntaky 
Settlements. 

CURTESY, 

as  to  land  in  coparcenary  or  common,  209 
in  reversion  or  remainder,  209 
equity  of  redemption,  and  money  liable  to  be  laid  out  in  land,  209 
land  held  for  separate  use,  209 
land  held  in  tail,  209 

land  in  fee  simple,  subject  to  executory  limitation,  209 
no,  in  copyholds,  except  by  special  custom,  209 
tenant  by  the,  may  exercise  powers  of  Settled  Land  Act,  825 


DEATH, 

gift  over  on,  what  period  referred  to,  473 

DEBENTUEES  and  DEBENTURE  STOCK, 
gifts  of,  by  will,  to  charity,  valid,  484 
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DEBTS, 

liability  of  married  women  for,  225  et  aeq, 

accumulations  for  payment  of,  whether  affected  by  Thcllusson  Act,  482 

or  by  rule  against  perpetuities,  482 
charge  of,  what  amounts  to,  498 
charge  of,  confers  power  of  sale,  498 
power  to  sell  for,  when  exerciseable  by  trustee,  499 

when  by  executor,  500 
not,  by  administrator  with  will  annexed,  501 
personal  estate  vests  in  executors  for  pa^Tuent  of,  498 
operation  of  trust  for  payment  of,  as  regards  Statute  of  Limitations, 

503 
priority  of  specialty,  over  simple  contract,  abolished,  503 

DEEDS, 

right  of  trustees  or  limited  owners  to  possession  of  title,  200,  201 

DESCENT, 

Bules  as  to,  504,  505 

DEVISE, 

effect  of  general,  as  to  leaseholds  and  property  which  testator  has 
general  power  to  appoint,  453,  454 

ditto  as  to  property  over  which  testator  has  special  power,  455 

of  trust  and  mortgage  estates  since  1881,  void,  except  as  to  copy- 
holds, 456 

what,  is  residuary  so  as  to  include  lapsed  gifts,  474 

DISCLAIMER, 

of  onerous  property  by  trustee  of  bankrupt, 

must  be  within  three  months  after  appointment,  28 

effect  of,  28 

leave  of  Court  necessary  to,  in  certain  cases,  28 

must  be  within  limited  time,  28 

vesting  order  may  be  made  on,  29 

right  to  remove  fixtures,  how  affected  by,  34 
of  trust  estate, 

by  parol,  when  good,  187 

consequences  of,  188 

proper  form  of,  616 

stamps  on,  616 
of  power,  188 

DISTRESS, 

in  agricultural  holdings,  or  in  case  of  bankruptcy,  must  be  for  one 
year's  rent  only,  5,  6 
in   other  cases,  for  six  years  if  lease   continues,  and  for  six 
months  after  determination,  5 
what  things  may  be  taken,  6,  7 
what  things  privileged  from,  absolutely,  6 

if  there  is  a  sufficient  distress  besides,  7 
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BIBTEEB^— continued. 

wearing  apparel,  bedding  and  tools,  when  protected  against,  7 

live  stock  taken  in  to  be  fed,  or  for  breeding,  and  hired  machinery, 

when  and  to  what  extent  protected  against,  7 
lodgers'  goods  protected  against,  7 

against  company  being  wound  up,  must  be  with  leave  of  Court,  6 
executors  of  landlord  have  right  of,  5 
preferential  right  of,  of  landlord  over  ordinary  creditors,  5 
right  of  landlord  to  seize  under,  goods  fraudulently  removed,  5 
appraisement  of  goods  before  sale  not  necessary,  7 
can  only  be  levied  by  certificated  bailiff,  7 

DISTEIBUTIONS, 

succession  to  personal  estate  under  the  Statute  of,  505,  506 
what  is  an  advancement  within  Statute  of,  507 

DIVIDENDS, 

what  included  in  term,  in  Apportionment  Act,  10,  n. 

DIVOECE.    See  Married  Woman. 

power  of  Court  on,  to  alter  settlement,  234,  398  , 

whether  ultimate  trusts  of  settlement  affected  by,  240 

DOMICILE, 

as  affecting  execution  and  construction  of  wills,  4*^6 
as  affecting  distribution  of  moveable  property,  507 
as  affecting  liability  to  probate  duty,  512 

legacy  duty,  519' 
succession  duty,  527 
DUMPORS'  CASE,  23 

ECCLESIASTICAL  BENEFICE, 

trusts  to  present  a  particular  person  to,  whether  valid,  333 

bonds  of  resignation  of,  681 

presentation  to,  exempt  from  stamp  duty,  779 

ELECTION, 

by  beneficiaries  not  to  have  real  estate  sold,  162 

EMBLEMENTS, 

when  tenant  is  entitled  to,  31 
as  between  heir  and  executor,  32 

ENFEANCHISEMENT, 

power  of,  conferred  by  Settled  Land  Act,  246 

ESTATES  PUE  AUTEE  VIE, 

how  devolve  on  death  of  tenant,  442 
quasi  estates  tail  in,  how  barred,  657 
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ESTOPPEL, 

tenant  bound  by,  as  regards  landlord's  f itle,  44 
applicable  to  action  for  trespass,  44 

EXECUTOES, 

can  distrain  for  rent  due  to  testator,  5 

can  give  receipt  for  proceeds  of  chattels  real,  175 

effect  of  gift  to  A.  for  life,  and  tben  to  his,  472 

effect  of  gift  to,  of  deceased  person,  472 

personal  estate  vests  in,  for  payment  of  debts,  oOO 

when,  can  sell  real  estate  for  payment  of  debts,  502 

on  death  or  renunciation  of,  how  representation  transmitted,  508 

whether  entitled  to  a  release,  683 

and  covenant  for  indemnity,  685 
indemnified  agaiost  claims  of  creditors,  by  advertisement,  780 

FEE  SIMPLE, 

what  word  sufficient  to  carry  the,  in  a  will,  459 

FIRE, 

liability  of  tenant  in  case  of,  14 

FIXTURES, 

trade,  and  ornamental,  32 
agricultural,  32 
tenants',  when  they  must  be  removed,  33 

effect  of  disclaimer  by  trustee  of  bankrupt,  as  to  right  to  remove,  34 
construction  of  covenants  as  to,  34 

FORFEITURE, 

under  proviso  for  re-entry  in  lease,  18 
waived  by  subsequent  acceptance  of  rent,  19 
for  non-payment  of  rent,  relieved  against,  19 

for  breaches  of  covenant,  relieved  against  with  certain  exceptions, 
19  to  21 

FURNISHED  HOUSE, 

implied  condition  on  letting  of,  14 

GENERAL  ENGAGEMENTS, 

of  a  wife,  bind  her  present  and  future  separate  estate,  if  she  has  any 
at  date  of  contract,  227 
do  not  prevent  alienation  in  the  interval,  227 

GOODWILL, 

provision  as  to,  in  partnership  deed,  705 
stamp  on  assignment  of,  752 

GUARDIAN, 

heir  in  socage  may  at  the  ago  of  fourteen  choose,  779 
statutory  powers  of  father  and  mother,  to  appoint,  534 


INDEX  TO  THE  DISSERTATIONS  AND  NOTES.  849 

HErELOOMS, 

proceeds  of,  may  be  applied  in  paying  charge  on  settled  freeholds,  253 
provision  in  Settled  Land  Act  as  to,  807 

HUSBAND.    8ee  XfATtTtrcT^  Woman. 
leases  by,  of  wife's  land,  40 

interest  of,  in  his  wife's  freeholds  and  copyholds,  not  being  her  sepa- 
rate property,  209.    See  Cuetbsy. 
chattels  real,  210 
chattels  personal,  210 
choses  in  action,  210 
position  of,  before  recent  Act,  when  wife  was  executrix,  227 
not  liable,  or  entitled  to  interfere  now,  when  wife  executrix,  228 
liable  for  wife's  ante-nuptial  debts,  until  Act  of  1870. .  .229 
now  liable,  to  extent  of  her  property  acquired  by  him,  230 
not  liable  for  wife's  post-nuptial  debts,  unless  contracted  with  his 

authority,  228 
whether,  or  wife,  should  have  first  life  interest  in  wife's  settled  pro- 
perty, 236 


IMPEOVEMENTS, 

imder  Agricultural  Holdings  Act, 
classification  of,  36 

principle  on  which  compensation  for,  to  be  assessed,  36 
consent  of  landlord  required,  to  first  class,  36 
notice  to  landlord  required,  as  regards  second  class,  36 
compensation  may  be  substituted  for  statutory,  as  regards  third 

class,  37 
no  compensation  for,  begun  after  notice  to  quit,  38 
agreement  excluding  compensation  for,  void,  38 

under  Settled  Land  Act, 

power  to  lay  out  money  in,  246,  800 
what  are,  under  that  Act,  247,  800 
must  be  maintained  by  tenant  for  life,  247,  802 
money  applied  in  redeeming  improvement  rent-charge,  to  be 
considered  as  applied  in  payment  for,  826 

INCOME, 

tax,  contracts  as  to,  345 

intermediate,  of  property  given  on  a  contingency,  when  it  follows 
corpusy  477,  478 

INDEMNITY, 

where  executors  are  entitled  to  covenant  for,  from  residuary  legatees, 

684 
of  trustees,  as  regards  exercise  of  powers  of  Settled  Land  Act,  808 
VOL.  II.  3  I 
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INFANT, 

setilement  by,  255,  285 

owner  in  possession  of  land,  to  be  deemed  tenant  for  life,  249 
may  exercise  powers  of  Settled  Land  Act,  by  troatees,  249 
cannot  make  will,  443 

INSUEANCE, 

covenants  for,  in  lease  or  underlease,  15 

INTEBEST 

on  legacies,  465 

INYESTMENT.    See  Tbtjstkes. 

duty  and  power  of  trustees  as  to,  178  e^  teq, 

power  of,  carries  right  to  vary,  180 

difference  between  trustees  being  authorized  or  required  to  invest  with 

consent,  184 


LAND, 

what  is  an  interest  in,  within  meaning  of  Mortmain  Act,  483,  484 
what  is  money  to  be  laid  out  in,  487 

LAND  TEANSFEK  ACT, 

observations  as  to  settlement  of  land  registered  under,  377 

LANDLORD, 

rights  of,  as  regards  distress  for  rent,  5 

may  seize  goods  fraudulently  removed,  5 

no  warranty  by,  as  to  state  of  unfurnished  house,  13 

aecu8y  where  house  is  furnished,  14 

in  absence  of  stipulation,  entitled  to  rent  although  house  burnt  down, 
14 

bound  to  allow  for  improvements  under  Agricultural  Holdings  Act,  36 

may  resume  possession  of  part  of  holdings  under  Act,  38 

LAPSE, 

what  is,  474 

personal  estate  on,  falls  into  residue,  474 

so  does  real  estate,  under  Wills  Act,  474 
no,  on  death  of  tenant-in-tail  leaving  inheritable  issue,  476 

nor  on  death  of  devisee   or  legatee,  being  issue  of  testator, 

leaving  issue  who  survives  testator,  475 
unless  bequest  is  under  a  special  power,  476 
points  decided  on  the  provisions  of  Wills  Act  as  to,  476 
no,  on  death  of  one  of  several  joint  tenants,  or  on  death  of  one  of  a 
dass,  477 
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LEASE, 

definition  of,  1 

for  term  exceeding  three  years  must  be  by  deed,  2 

iastrument  void  as  a,  may  be  enforced  as  an  agreement,  3 

option  to  yearly  tenant  to  have  a,  bow  long  continues,  3 

practice  as  to  preparation  of,  46 

renewal  of,  by  trustee,  201 

rights  and  obligations  of  parties  under  an  agreement  lor,  3 

stamps  on,  46 — 49 

surrender  of,  27 

under  powers,  39 — 44 

under  Conveyancing  Act,  by  mortgagor  or  mortgagee,  42 

under  Seliled  Estates  Act,  41 

under  Settled  Land  Act,  41,  42 
LEASEHOLDS, 

made  a  real  security  in  certain  cases,  180 

husband's  interest  in  wife's,  for  years,  210 

included  in  general  devise  of  land,  453 

whether  included  in  devise  of  real  estate,  453 

to  be  enjoyed  in  specie  under  general  bequest,  when,  490 

special  powers  conferred  on  trustees  as  to  application  of  proceeds  of, 
on  sale  imder  Settled  Land  Act,  806 
LEGACY 

to  witness,  or  to  his  or  her  wife  or  husband,  void,  445 

when  rendered  valid  by  codicil,  446 

general  or  specific,  464 

abatement  of,  where  assets  deficient,  465 

ademption  of  specific,  465 

from  what  time  interest  is  payable  on,  465 

payable  at  future  day,  whether  vested  or  contingent,  466 

where  gift  complete,  with  superadded  direction  to  pay,  466 
when  arrival  of  time  of  payment  is  made  essential,  466 
where  no  gift,  except  in  direction  to  pay,  466 
where,  legacy  being  otherwise  contingent,  interest  is  given  to 

legatee,  or  for  his  maintenance,  467 
where  payment  is  postponed  for  convenience  of  estate,  467 
when  charged  on  land,  468 

to  woman  on  marriage,  how  construed,  467 

charged  on  land,  is  not  affected  by  lapse  of  devise,  469 

may  be  paid  into  Court  by  purchaser,  196 

to  children,  469 

to  next  of  kin,  471 

to  executors  or  administrators,  representatives,  &c.,  472,  473 

whether  devisee  of  land  charged  with,  can  sell  free  from,  697 

LEGACY  DUTY, 
rates  of,  513—516 
payable  in  respect  of  a  donaiio  moriia  eatieS,  615 

3i2 
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LEGACY  DUTY— am<f  ntied. 

not  payable  upon  appointment  under  special  power  in  marriage 

settlement,  515 
payable  in  respect  of  personal  estate  abroad,  if  deceased  was  domidled 

here,  519 
not  payable  in  respect  of  personal  estate  here,  if  deceased  was  domi- 
ciled abroad,  519 
payable  in  respect  of  estates  pur  autre  vie  in,  or  proceeds  of  land  in 

England,  irrespective  of  domicile,  519 
not  payable  on  plate,  &c.,  while  enjoyed  by  persons  who  haye  no 

right  to  dispose  thereof,  511 
not  payable  on  legacies,  &c.,  to  husband  or  wife,  or  to  any  of  the 

Boyal  family,  514 
not  payable  in  respect  of  property  which  has  paid  probate  duty  at  one 

per  cent.,  513 
not  payable  where  whole  estate  is  less  than  £100. .  .515 
not  payable  on  legacies,  &c.,  for  charitable  purposes  in  Ireland,  515 
not  payable  in  respect  of  leaseholds,  or  legacies  payable  out  of  land,  524 
how  payable  in  respect  of  annuity,  516 

when  given  to  persons  in  succession,  516 

in  respect  of  contingent  legacy,  517 

on  legacy  subject  to  special  power  of  appointment,  517 

on  personal  estate  directed  to  be  laid  out  in  purchase  of 

land,  517 
where  legacy  is  satisfied  otherwise  than  by  actual  pay- 
ment, 518 
must  be  paid  by  executor,  or  in  some  cases  by  trustee,  517 
stamped  receipt  on  payment  of,  519 
may  be  compounded  for,  520 
when,  will  be  refunded,  519 
mistakes  as  to,  may  be  rectified,  519 
interest  on,  520 
exemption  of  legacies  under  £20  from,  repealed,  542 

LEGAL  ESTATE, 

conveyance  of,  when  trustee  disabled  to  make,  197 
presumption  of  conveyance  of,  199 
trustees  take  the,  under  a  devise, 

where  limitation  is  to  their  use,  460 

where  trust  is  to  pay  rents,  &o.,  to  beneficiary,  461 

or  (prior  to  Married  Women's  Property  Act,  1882)  to  per- 
mit a  married  woman  to  take  rents  for  separate  use,  461 
when  directed  to  convey,  461 

or  to  raise  money  by  sale  or  mortgage,  462 
or  sometimes  where  after  a  devise  to  them,  a  power  to  sell 
or  mortgage  is  given,  462 
trustees  take,  under  old  law,  a,  commensurate  with  the  trusts,  460 
what,  in  point  of  duration,  trustees  take  under  WilLa  Act,  463 
application  of  rule  to  copyholds  and  leaseholds,  463 
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LESSEE.    See  TsNAirr. 

LESSOR.    See  Landlobd. 

title  of,  cannot  be  required,  under  open  contract,  71 
prudence  of  stipulating  for  production  of  title  of,  71 

LETTERS  OF  ADMINISTRATION, 
stamps  on,  same  as  on  probates,  508 

LICENCE  TO  ASgiGN 

does  not  extend  to  future  assignments,  23 

LODGERS'  GOODS, 

protected  against  distress,  7 


MAINTENANCE, 

statutory  proyision  for,  sufficient,  when  share  vests  at  or  before 

twenty-one,  239 
seciM,  when  share  vests  afterwards,  547 
whether  statutory  provision  for,  applies  to  contingent  legacy,  562 

MARRIAGE, 

will  revoked  by,  447 

is  a  valuable  consideration  generally,  257 

but  not  one  in  money  or  money's  worth,  within  Succession  Duty 
Act,  529 

MARRIED  WOMAN, 

is  entitled  for  her  separate  use,  under  recent  Acts, 

if  married  since  1882,  to  all  property  belonging  to  her  at  time  of 

marriage,  or  acquired  afterwards,  205 
if  married  before  1883,  to  all  property  accruing  in  title  after  1882, 

205 
if  married  since  9th  August,  1870,  and  before  1883,  to, 

personal  property  coming  under  intestacy,  or  if  less  than 

£200  under  deed  or  will,  205 
rents  and  profits  of  freeholds  or  copyholds  coming  by  descent, 
206 
to  her  wages  and  earnings  in  separate  business,  206 
if  deserted  or  judicially  separated,  to  all  property  afterwards 

acquired,  232 
if  husband  convicted  of  aggravated  assault,  to  ditto,  235 
may,  independently  of  recent  Acts,  acquire  in  equity  property  for  her 
separate  use,  217.    See  Sepabate  Use. 
which  she  may  be  restrained  from  anticipating,  219.    See  Akti- 
ciPATioK,  Restraint  on. 
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MAEEEED  WOMAN— continued, 

right  of  husband  as  regards  property  of ,  not  being  ber  separate  property, 

freeholds  and  copybolds,  208.    See  Cttbtesy. 

chattels  real,  210 

chattels  personal,  210 

choses  in  action,  and  reversionary  interest  in  personalty,  210. 
See  Ebduotion  into  Possession. 
may  dispose  of  reversionary  personalty  by  deed  acknowledged,  213 
equity  of,  to  a  settlement,  as  regards  property  not  subject  to  recent 

Acts,  214—217.    See  Settlement,  Equity  to. 
may  sue  and  be  sued  in  respect  of  separate  estate,  225 
may  be  an  executrix  or  trustee,  228 

cannot  pledge  her  husband's  credit  without  his  authority,  228 
when  authority  will  be  presumed  during  cohabitation,  228 
when,  after  separation,  229 

liability  of  separate  property  of,  for  ante-nuptial  debts,  229 
to  what  extent  husband  liable  for  ante^Jiuptial  debts  of,  230 
can  exercise  powers  conferred  by  Settled  Land  Act,  249,  818 
disentailing  assurance  by,  655 

MEASUBE  OF  DAMAGES, 

on  breach  of  covenant  to  repair,  113 

not  to  assign  without  Hcence,  17 
where  tenant  holds  over,  31 

MEEGEB 

of  mesne  reversion,  effect  of,  24 
no,  in  law,  unless  in  equity  also,  345 

MINES, 

may  be  sold,  leased,  or  purchased,  separately  from  surface,  under 

Settled  Land  Act,  171 
on  lease  of,  under  Settled  Land  Act,  part  of  rent  to  be  capitalised,  43 
on  lease  of  open,  under  Settled  Estates  Act,  eecusy  43 
on  lease  of,  portion  of  rent  which  is  capital,  should  be  paid  by  lessee 

to  trustees,  135 
regulations  as  to  lease  of,  in  Settled  Land  Act,  790 
lessee  of,  whether  he  may  let  down  surface.  111 

MOETGAGE, 

what  proportion  of  value  may  be  advanced  by  trustees  on,  181 
of  long  term  by  trustees,  authorized,  182 

husband's  receipt  of  interest  on  wife's  mortgage  debts  is  not  a  re- 
duction into  possession,  211 
money  due  on,  cannot  be  given  by  will  to  charity,  483 

MOETGAGOE  IN  POSSESSION, 
nature  of  tenancy  of,  4 
may  sue  for  rent,  24 

may  grant  leases,  under  Conveyancing  Act,  42 
whether  on  lease  by,  mortgage  need  be  referred  to,  66 


INDEX  TO  THE  DISSEKTATI0N8  AND  NOTES.  856 

MOETMAIN.    5<»0hakity. 
conveyances  in,  402 

MUSEUM, 

land  may  be  given  for,  by  deed  or  will,  on  certain  conditions,  405,  406 

NECESSARIES, 

authority  of  wife  to  contract  for,  when  presumed,  during  cohabi- 
tation, 228 
not  presumed  after  separation,  229 

unless  wife  has  no  means,  and  husband  does  not  make 
her  a  sufficient  allowance,  229    . 
right  of  person  who  has  advanced  money  to  wife  for,  229 

NEW  TRUSTEE, 

appointment  of,  under  Conveyancing  Act,  189 
number  may  be  increased,  on,  189 

or  diminished,  if  at  least  two,  189 
may  be  made  by  tenant  for4ife  notwithstanding  alienation,  193 
may  be,  of  separate  trustees  for  funds  held  on  distinct  trusts,  190 
trust  estates  may  be  made  to  vest  by  declaration  on,  619 
expense  of,  618 
stamps  on,  619 

appointment  by  Court,  imder  Trustee  Act,  193 

what  powers  can  be  exercised  by,  appointed  by  the  Court,  191 

beneficiary  may  be  appointed,  193 

power  to  appoint  may  be  exercised  with  leave  of  Court,  pending 
administration  action,  194 

should  satisfy  himself  as  to  state  of  trust  funds,  625 

NEXT  OF  KIN, 

who  are,  under  the  Statute  of  Distributions,  505,  506 

who  take  under  a  gift  to,  471 

who  take  under  a  gift  to,  according  to  Statute  of  Distributions,  472 

wife  or  husband  not  entitled,  under  gift  to,  472 

at  what  period,  are  to  be  ascertained,  472 

NOTICE, 

of  intention  to  exercise  powers  of  Settled  Land  Act,  what  must  be 

given,  248 
may  be  in  general  terms,  393 
clause  requiring,  should  be  negatived,  9emble,  248 

NOTICE  TO  QUIT, 

half  year's,  necessary  to  determine  yearly  tenancy,  25 

one  year  under  Agricultural  Holdings  Act,  26 

must  expire  at  end  of  current  year,  25. 

executors  of  tenant  entitled  to,  26 

prima  facie  waived  by  acceptance  or  demand  of  rent,  26 
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OPTIGN 

to  tenant  to  have  a  lease,  how  long  continues,  3 
passes  by  assignment,  4 

PAETNEBSHIP, 
definition  of,  702 

not  created  by  arrangement  that  interest  on  loan  to  trader  shaJl  yary 
with  profits,  702,  note 
nor  by  contract  to  remunerate  servant  by  a  share  of  profits,  702,  note 
nor  by  receipt,  by  widow  or  child,  or  by  vendor  of  goodwill,  of 
a  share  of  profits  as  an  annuity,  702,  note 
usual  provisions  in  deeds  of,  703 

how  affected — ^by  bankruptcy,  lunacy,  execution  against,  or  miscon- 
duct of,  partner,  704 
interest  in  land  belonging  to,  is  within  Mortmain  Act,  484 
stamps  on,  including  dissolution  deeds,  727,  731 

PERISHABLE  PROPEETY.    See  Convbesion. 

PERPETUITIES,  RULE  AGAINST, 
what  is  the,  478 
applies  to  executory  uses  upon  a  fee  simple,  479 

but  not  to  executory  uses  upon  an  estate  tail,  478 
applies  to  personal  as  well  eis  real  estate,  479 

option  of  purchase  in  long  lease,  68 
all  limitations  expectant  on  one  void  as  infringing,  void  also,  479 
not  infringed  by  direction  to  accumulate  for  payment  of  mortgage 

debts  until  all  are  paid,  482 
does  not  apply  to  gifts  to  charity,  405 

POLICIES  OF  ASSURANCE, 

may  be  assigned  at  law  under  Statute,  250 

are  not  within  Mortmain  Act,  484 

penalty  for  not  stamping  assignment  of,  276 

PORTIONS, 

in  provision  for,  at  what  time  character  of  younger  son  lb  to  be  ascer- 
tained, 346 
whether  eldest  son  dying  before  time  of  payment 

should  be  excluded,  347,  365 
whether  second  son  become  eldest  before  time  of 
payment  should  be  excluded,  347 
what  is  a  provision  for  raising,  within  Thellusson  Act,  482 

POWER, 

leases  under,  39.    See  Lease. 

defective  execution  of,  when  remedied,  39 

unlimited,  of  sale  valid,  but  ceases,  when  fee  simple  vests  in  posses- 
sion, 171 

^f  sale  limited  to  a  legal  period  may  be  exerdsed  after  absolute 
vesting,  172 
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FOWEBf— continued. 

whether,  of  sale  authorizes  mortgage,  172 

of  exchange,  authorizes  partition,  173 

character  of  real  estate  subject  to  discretionary,  of  sale,  173 

given  to  several  persons  not  being  trustees,  will  not  devolve  on  sur- 
vivors, unless  named,  164 

given  to  trustees,  devolves  on  survivors,  under  recent  Act,  165 

when,  can  be  exercised  by  trustees  appointed  by  the  Court,  191 

to  appoint  new  trustees.    See  New  Trustees. 

to  wife  to  appoint  in  favour  of  future  husband,  and  issue  of  future 
marriage,  244 

to  appoint  among  issue,  as  regards  rule  against  perpetuities,  269 

of  appointment,  may  with  consent  of  object  be  exercised  in  favour  of 
persons  not  objects,  286 

different  kinds  of,  699 

when  exercised  by  a  general  devise,  454 

effect  of  residuary  gift  with  regard  to  property  subject  to,  454 

interest  to  be  taken  where,  of  appointment  amounts  to  a  trust,  470 

collateral,  may  be  released,  700 

construction  of,  of  appointment  among  children,  386 

fraudulent  exercise  of,  387 

exclusive  appointment  may  be  made  under,  389 

release  of  testamentary,  389 

execution  of,  by  infants,  390 

POWEE  OF  ATTOENEY, 

definition  of,  and  its  liability  to  revocation,  754 

payments  under,  without  notice  of  death  of  principal,  protected,  754 

effect  of,  for  value,  made  irrevocable,  755 

effect  of,  for  value  or  not,  made  irrevocable  for  fixed  time,  756 

how,  may  be  executed,  756 

deposit  of,  in  Court,  767 

conveyance  in  trust  sometimes  more  convenient  than,  764 

PEECATOET  WOEDS, 

when  they  create  a  trust,  494  et  seq, 

PEE-EMPTION,  EIGHT  OF, 

in  lease,  must  not  infringe  rule  against  perpetuities,  68 
purchase-money  on  exercise  of,  goes  to  lessor's  executor,  69 
passes  with  lease,  to  lessee's  executor,  69 

PEOBATE, 

evidence  of  will  as  to  personal  estate,  508 

ditto,  as  to  real  estate,  after  notice,  508 

necessary,  of  testamentary  appointment  of  personalty,  509 

PEOBATE  DUTY, 
rate  of,  509,  510 
payable  on  probates  of  wills  and  administrations,  509 
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PEOBATE  BJJTY-^onUnued. 

payable  on  donatio  mortis  cauaS,,  510 

Yoluntary  dispositions  inter  vivos  in  certain  cases,  510 
proceeds  of  land  contracted  to  be  sold,  511 
interest  in  partnership  land,  512 
personalty  appointed  under  general  power,  512 

in  this  country  of  a  testator  or  intestate  domi- 
ciled abroad,  512 
not,  on  property  in  a  foreign  country,  512 
in  valuing  for,  deductions  may  be  made  for  debts,  512 

PEOTECnON  OEDEE, 

may  be  obtained  by  wife,  in  case  of  desertion,  232 

ditto,  in  case  of  conviction  of  husband  for  assault,  235 

effect  of,  as  regards  wife's  property,  233 

ditto,  as  regards  property  belonging  to  her  as  executor  or  trustee,  233 

PEOTECTOE  OF  SETTLEMENT, 
who  is,  653  et  seq, 
power  of  settior  to  appoint,  654 
office  of,  survives,  654 
lunatic,  654 
married  woman,  655 
how  consent  of,  must  be  given,  654 

PEOVISO  FOE  EE-ENTEY.    See  Fobfbitubb. 
in  lease,  18 
cannot  be  insisted  on,  unless  stipulated  for,  18 

PUECHASE, 

option  of,  construction  of  clause  giving  lessee,  67 

PUECHASE-MONEY, 

trustees  for  sale  can  give  a  discharge  for,  174 

executor  can  give  receipt  for,  175 

may  be  paid  into  Court  imder  Trustee  Eelief  Act,  when,  195 


EECEIPT  CLAUSE, 

trustee's,  unnec^issary,  254 

EEDUCTION 

into  possession,  what  is,  211 

EELEASE, 

when  husband  can,  his  wife's  choses  in  action,  212 
how  wife  can,  her  equity  to  a  settlement,  215 
in  what  cases  executors  and  trustees  should  have,  683 
whether  retiring  trustees  entitled  to,  695 
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EENT, 

for  what  period  arrears  of,  can  be  recovered  by  distress,  6 
ditto,  under  covenant,  8 
apportionment  of,  8 

must  be  paid,  although  house  burnt  down,  14 
follows  reversion,  and  is  apportionable  on  partial  alienation,  21 
notice  to  quit  waived  by  acceptance  or  demand  of,  26 
demand  of,  when  necessary,  18 
forfeiture  waived  by  acceptance  of,  with  notice,  19 
equity  will  relieve  against  forfeiture  for  non-payment  of,  19 
pcu't  of,  to  be  capitalised  in  mining  lease  by  tenant  for  life,  42 
intermediate,  of  property  given  on  a  contingency  does  not  follow 
corpus,  477 
unless  real  and  personal  estate  made  a  mixed  fund,  478 

EBPAIES, 

liability  of  tenant  as  to,  12 

what,  must  be  done  under  ordinary  lessees'  covenants,  13 

of  leaseholds,  duty  of  trustees  as  to,  202 

EEPEESENTATION, 
transmission  of,  508 

EEPEESENTATIVES, 

under  gift  to,  executors  take  primd  /ocie,  473 

but  sometimes  next  of  kin,  according  to  statute,  473 

EEVEESION, 

effect  of  alienation  of,  of  part  of  demised  land,  22 

effect  of  destruction  of  mesne,  24 

when  property  held  in,  should  be  converted  under  general  bequest,  492 

SALE  AND  EXCHANGE.    See  Powbes. 

SCHOOL, 

elementary,  land  may  be  given  by  deed  or  will  for,  on  certain  con- 
ditions, 405,  406 

SEPAEATE  USE, 

what  constitutes  a  trust  for,  217 

trusts  for,  with  restraint  on  anticipation,  219.     See  Eestbaint  on 

Anticipation. 
married  woman  can  convey  real  estate  settled  to  her,  219 
effect  of  gift  to,  without  intervention  of  trustee,  222 
no  accomit  where  husband  has  received  income  of  wife  given  to  her,  223 
trust  for,  attaches  during  each  coverture,  223 
how  trust  for,  put  an  end  to,  224 
wife's  right  to  furniture  settled  to  her,  225 

property  limited  to,  liable  for  wife's  post-nuptial  contracts,  whether 
belonging  to  her  at  date  of  contract,  or  acquired  afterwards,  225, 226 
unless  there  is  a  restraint  on  anticipation,  231 
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SEPAEATE  TJSB-^eoniinwd, 

property  limited  to,  liable  to  ante-nuptial  debts  if  settled  by  wife  her- 
self, notwithstanding  restraint  on  anticipation,  231 
what  she  is  entitled  to  for,  under  recent  Acts.    See  Marhtet)  WoicAir. 

SEPARATION  DEED, 

covenant  to  indemnify  husband  from  wife's  debts,  397 
how  affected  by  subsequent  divorce  or  judicial  separation,  398,  399 
stipulation  in,  that  wife  shall  have  custody  of  children,  whether 
vaHd,  399 

SETTLED  LAND  ACT, 

1.  Power  and  duties  of  tenant  for  life  under, 

may  sell  settled  land  or  any  easements  affecting  same,  246,  788 
make  enfrandusements,  exchanges,  and  partitions,  246,  788 
grant  building,  mining,  and  other  leases,  41,  42,  246,  789 
accept  surrenders  of  leases,  793 
grant  licences  to  copyholders,  793 
dedicate  land  for  streets,  &c.,  794 
raise  money  by  mortgage,  795 

cut  and  sell  timber  with  consent  of  trustees  or  Court,  247, 806 
sell  heirlooms  by  order  of  the  Court,  247,  807 

consent  of,  necessary  to  investment  of  capital  money  under  Act, 
798 

must  maintain  improvements,  247,  803 

must  give  notice  to  trustees  and  their  solidtor  of  intention  to 
exercise  powers,  247,  809.    See  Noncaa. 

cannot  release  statutory  powers,  813 

may  exerdse  them,  notwithstanding  assignment  or  charge  of  life 
estate,  249,  813 

is  a  trustee  of  powers,  248,  814 

2.  Trustees  of  settlement  for  purposes  of, 

who  are,  247 

persons  having  future  power  of  sale,  are  not,  250 

how  to  be  appointed,  247 

tenant  for  life  or  his  solicitor  will  not  be  appointed  by  Court,  251 

may  consent  to  sale  of  capital  mansion-house,  794 

receive  and  apply  capital  money  arising  from  settled  land, 

246,  798 
approve  of  scheme  for  improvements,  247,  802 
consent  to  cutting  and  sale  of  timber  by  tenant  for  life,  247, 806 
refer  to  Court  questions  arising  with  tenant  for  life,  247,  809 

are  not  liable  for  exercise  of  discretionary  powers,  808 

are  entitled  to  notice  from  tenant  for  life  of  intention  to  exercise 
powers,  248,  809.     See  NOTICB. 

may  waive  notice,  248,  824 
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SETTLED  LAND  ACTC— continued, 

number  of,  must  not  be  reduced  below  two,  249,  808 
may  exercise  powers  on  behalf  of  infant  tenant  for  life,  249,  817 
3.  Generally, 

powers  of  tenant  for  life  exerdseable  by  othw  limited  owners,  816 
powers  of  Act  apply  to  land  vested  in  trustees  for  sale,  250 

but  cannot  be  exercised  without  leave  of  Court, 
250,  824 
SETTLEMENT, 

practice  as  to  marriage,  whether  affected  by  recent  Act,  236 

usual  trusts  in,  of  personalty,  236 — 241 

form  of,  of  land,  where  children  are  to  take  equally,  245 

form  of  strict,  of  land,  245  et  seq, 

infants  now  authorized  to  make,  with  sanction  of  Court,  255 

voluntary.    See  Voluntary  Settlement. 

stamps  on,  266—267.    See  Stamp  Duty. 

SETTLEMENT,  EQUITY  TO  A, 
when  it  arises,  214 
amount  settled  under,  214 
may  be  waived  in  Court,  215 

or  released  by  deed  acknowledged,  215 
does  not  apply  to  reversionary  property,  215 
how  far,  applies  to  life  interests,  216 
cannot  be  enforced  by  children,  216 
barred  by  settlement,  when,  216 

SHAKES 

in  railway,  &o,  companies  not  within  Mortmain  Act,  484 

SOLICITOE, 

trustee  cannot  charge  for  professional  services,  202 
in  what  cases  trustee  liable  for  fraud  of  his,  185 

STAMP  DUTY, 

Ok  Leases  : 
rate  of,  46 
no  additional,  for  penal  rent,  covenant  to  build,  or  surrender  of 

existing  lease,  48 
on  leases  by  ecclesiastical  corporations,  48 
may  be  denoted  by  adhesive  stamp,  in  certain  cases,  49 
penalty  for  not  stamping,  49 

Ok  Settlements  : 
rate  of,  265 
exemption  from,  266 

payable  in  respect  of  policy  of  assurance  on  sum  assured,  if  there 

is  a  provision  for  keeping  it  up,  267 
on  value,  if  no  such  provision,  267 
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STAMP  BJJTY— continued. 

Ox  Settlements — continued. 

covers  any  duty  "which  would  otiherwiBe  be  charged  on  instm- 

ment  as  a  security,  267 
where  reversionary  property  is  settled,  covers  any  covenant  to 
pay  annual  sum  in  meantime  not  exceeding  interest  at  4  per 
cent,  267 

On  Ck)VBNANT8  OR  BONDS  FOR  PAYMENT  OF  AN  ANNITITY  : 

if  for  a  definite  period,  266 

if  for  life  or  an  indefinite  period,  266 

on  probate  of  a  will  and  letters  of  administration.    See  Probate 

Duty. 
on  legacies.    See  Legacy  Duty. 

imder  the  Succession  Duty  Act.    See  Suooession  Duty. 
on  disclaimers,  616 
on  appointment  of  new  trustees,  619 
on  bonds,  673,  674 

on  partnership  and  dissolution  of  partnership  deeds,  727,  731 
on  warrants  of  attorney,  772 
no,  on  presentation  to  a  benefice,  779 

STATUTES, 

6  Edw.  1,  c.  0  (Statute  of  Gloucester),  12 

27  Hen.  8,  c.  16  (Enrolment),  408 

32  Hen.  8,  c.  28  (Leases  by  Ecclesiastical  Persons),  43 

32  Hen.  8,  c.  34  (Grantees  of  Reversions — ^Bemedies),  21 

1  Eliz.  c.  19  (Leases  by  Ecclesiastical  Persons),  43 

13  Eliz.  c.  5  (Fraudulent  Conveyances),  269,  397 

13  Eliz.  c.  10  (Leases  by  Ecclesiastical  Persons),  43 

14  Eliz.  c.  1 1  (Leases  by  Ecclesiastical  Persons),  43 
18  Eliz.  ell  (Leases  by  Ecclesiastical  Persons),  43 
27  Eliz.  c.  4  (Fraudulent  Conveyances),  256,  257 
29  Eliz.  c.  5  (Fraudulent  Conveyances),  259 

12  Car.  2,  c.  24  (Guardian),  534 

22  &  23  Car.  2,  c.  10  (Statute  of  Distributions),  505,  506 

29  Car.  2,  c.  3  (Statute  of  Frauds),  2,  263 

1  Jac.  2,  c.  17  (Distribution  of  Personal  Estate),  505,  506 

2  &  3  Anne,  c.  20  (Queen  Anne's  Bounty),  420 

8  Anne,  c.  14  (Bents — Distress),  6 

4  Geo.  2,  c.  28  (Tenant  holding  over— Double  Bent),  301 

9  Geo.  2,  c.  36  (Charitable  Uses),  403,  405 

11  Geo.  2,  c.  19  (Tenant— Seizure^Double  Bent — Apportionment),  5, 

8,30 
14  Geo.  3,  c.  78  (Fire  Lisurance),  14 
36  Geo.  3,  c.  52  (Legacy  Duty),  515  et  seq. 
39  &  40  Geo.  3,  c.  41  (Leases  by  Ecclesiastical  Persons),  43 
39  &  40  Geo.  3,  c.  98  (Thellusson's  Act— Accumulation  of  Income),  479 
43  Geo.  3,  c.  107  (Queen  Anne's  Boimty),  408 
43  Geo.  3,  c.  108  (Church  Building),  408 
45  Geo.  3,  c.  28  (Legacy  Duty),  515 


INDEX  TO  THE  DISSERTATIONS  AND  NOTES.  863 

STATUTES— con<t«u€d. 

48  Gf«o.  3,  c.  149  (Legacy  Duties),  519 

55  Geo.  3,  c.  184  (Stamps),  512,  615 

3  Geo.  4,  c.  39  (Warrant  of  Attorney  to  confess  Judgment),  772 

3  Geo.  4,  c.  72  (Church  Building),  408 

9  Geo.  4,  c.  94  (Benefices — Resignation),  681 

3  &  4  Wm.  4,  c.  27  (Limitation  of  Actions),  5,  163,  657 

3  &  4  Wm.  4,  c.  42  (Limitation  of  Actions — ^Acknowledgments),  5,  8, 

115 
3  &  4  Wm.  4,  c.  74  (Fines  and  Recoyeries),  213,  653  d  seq. 
3  &  4  Wm.  4,  c.  104  (Real  Estates — ^Administration  of  Assets),  503 

3  &  4  Wm.  4,  c.  106  (Inheritance),  504 

4  &  5  Wm.  4,  c.  22  (Apportionment),  8 

5  &  6  Wm.  4,  c.  69  (Conyeyance  of  Parochial  Property),  421 
1  Vict.  c.  26  (Wills),  244,  442  et  seq. 

1  &  2  Vict.  c.  20  (Queen  Anne's  Bounty),  408 

1  &  2  Vict.  c.  107  (Church  Building),  408 

2  &  3  Vict.  c.  54  (Infants),  399 

3  &  4  Vict.  c.  60  (Church  Building),  408 

4  &  5  Vict.  c.  38  (School  Sites),  408 

5  &  6  Vict.  c.  27  (Powers  of  Leasing — Ecclesiastical  Persons),  43 
5  &  6  Vict.  c.  35  (Property  Tax),  10,  345 

5  &  6  Vict.  c.  82  (Legacies — Exemption  from  Duty),  515 

6  &  7  Vict.  c.  37  (New  Districts— Church  Endowments),  408,  421 

7  &  8  Vict.  c.  37  (School  Sites),  409 

7  &  8  Vict.  c.  94  (Church  Endowments),  408,  421 

8  &  9  Vict.  0.  76  (Legacy  Duty),  515 

8  &  9  Vict.  c.  106  (Real  Property),  2,  3,  24,  27,  344 

9  &  10  Vict.  0.  59  (Remoyal  of  Disabilities),  402 

9  &  10  Vict.  c.  95  (County  Courts),  7 

10  &  11  Vict.  0.  96  (Trustees),  194,  197 

12  &  13  Vict.  c.  26  (Powers  of  Leasing),  39,  44 
12  &  13  Vict.  c.  49  (School  Sites),  408 

12  &  13  Vict.  0.  74  (Trustee  Relief  Amendment  Act),  194 

13  &  14  Vict.  0.  17  (Powers  of  Leasing),  39 

13  &  14  Vict.  c.  60  (Trustee  Act,  1850),  193 

14  &  15  Vict.  c.  25  (Landlord  and  Tenant— Crops— Fixtures),  31,  32 

14  &  15  Vict.  c.  97  (Church  Building),  408 

15  &  16  Vict.  0.  24  (Will&— Position  of  Signature),  445 
15  &  16  Vict.  c.  49  (School  Sites),  408 

15  &  16  Vict.  0.  55  (Trustee  Act  Extension),  198 

15  &  16  Vict.  c.  76  (Common  Law  Procedure),  18,  19,  115 

16  &  17  Vict.  c.  51  (Succession  Duty),  616,  520  et  »eq. 
16  &  17  Vict.  c.  70  (Lunacy),  704 

16  &  17  Vict.  c.  137  (Charitable  Trusts),  411 

17  &  18  Vict.  c.  112  (Literary  and  Scientific  Institutions),  408 

18  &  19  Vict.  c.  43  (Settlements— Infants),  255 
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&TATUTES-<oniinued, 

18  &  19  Vict.  c.  124  (Charitable  Trusts),  411 

19  &  20  Vict.  c.  65  (Churcli  Building),  408 

19  &  20  Vict.  c.  94  (Customs  of  London,  &c. — ^Distribution),  507 

19  &  20  Vict.  c.  120  (Settled  Estates),  411 

20  &  21  Vict.  c.  57  (Eeversionary  Interests,  &c.,  in  Personalty — ^Mar- 
ried Women),  214,  216 

20  &  21  Vict.  c.  77  (Probate),, 608,  609 

20  &  21  Vict.  c.  85  (Divorce),  232,  234 

21  &  22  Vict.  c.  95  (Probate),  509 

21  &  22  Vict.  c.  108  (Divorce  Amendment),  232,  233 

22  Vict.  c.  27  (Becreation  Grounds),  409 

22  &  23  Vict.  c.  35  (Law  of  Property  Amendtnent  and  Belief  of 
Trustees),  22,  499,  697,  768 

22  &  23  Vict.  c.  61  (Divorce),  234,  399 

23  Vict.  c.  15  (Stamps),  609,  512 

23  &  24  Vict.  c.  5  (Probate— India  Securities),  511 
23  &  24  Vict.  c.  83  (Settlements— Infants— Ireland),  255 
23  &  24  Vict.  c.  136  (Charitable  Trusts),  412 
23  &  24  Vict.  c.  144  (Divorce),  234 

23  &  24  Vict.  c.  145  (Lord  Oranworth's  Act),  564 

24  &  26  Vict.  c.  114  (Lord  Kingsdown's  Act),  446 

24  &  26  Vict.  c.  121  (Wills,  &c.),  447 

26  &  26  Vict.  c.  89  (Joint  Stock  Companies),  6 

25  &  26  Vict.  c.  108  (Trustees  for  Sale— Minerals),  170 
28  &  29  Vict.  c.  69  (Clergy  Houses),  408 

28  &  29  Vict.  c.  72  (Navy  and  Marines  (Wills) ),  444 

28  &  29  Vict.  c.  86  (Partnership  Amendment),  702 

28  &  29  Vict.  c.  99  (County  Courts  Equitable  Jurisdiction),  196, 198 

30  &  31  Vict.  c.  97  (Trusts  (Scotland) ),  672 

30  &  31  Vict.  c.  106  (Poor  Law),  421 

30  &  31  Vict.  c.  131  (Companies),  766,  773 

30  &  31  Vict.  c.  132  (Investments),  159,  412 

30  &  31  Vict.  c.  133  (Churchyards  Consecration),  408 

30  &  31  Vict.  c.  144  (Policies),  276 

31  &  32  Vict.  c.  101  (Tities  to  Land  (Scotland) ),  447 

31  &  32  Vict.  c.  124  (Stamps),  512,  620 

32  &  33  Vict.  c.  46  (Debts  of  Deceased  Persons),  603 
32  &  33  Vict.  c.  62  (Debtors  Act),  773 

32  &  33  Vict.  c.  71  (Bankruptcy),  341 

32  &  33  Vict.  c.  83  (Insolvent  Debtors),  773 

32  &  33  Vict.  c.  110  (Charitable  Trusts),  412 

33  &  34  Vict.  c.  23  (Felony),  444 

33  &  34  Vict.  c.  34  (Charitable  Funds  Investment),  489 
33  &  34  Vict.  c.  35  (Apportionment  of  Bents),  8 
33  &  34  Vict.  0.  75  (Elementary  Education),  437 
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33  &  34  Vict.  c.  93  (Married  Women's  Property),  204,  229 

33  &  34  Vict.  c.  97  (Stamps),  40,  265,  616,  619,  673,  674. 

34  &  35  Vict.  c.  70  (Local  Government),  421 
34  &  35  Vict.  0.  79  (Lodgers'  Protection),  8 

36  &  37  Vict.  c.  50  (Places  of  Worship  Sites),  408,  409 
36  &  37  Vict.  c.  52  (Intestates'  Widows  and  Children),  508 
36  &  37  Vict.  c.  66  (Judicature),  24,  345 

36  &  37  Vict.  c.  86  (Elementary  Education),  409 

37  &  38  Vict.  c.  37  (Powers),  389 

37  &  38  Vict.  c.  50  (Married  Women's  Property  Amendment),  230 
37  &  38  Vict.  c.  57  (Eeal  Property  Limitation),  8,  657 

37  &  38  Vict.  c.  78  (Vendor  and  Purchaser),  71 

38  &  39  Vict.  c.  27  (Intestates'  Widows  and  Children),  508 
38  &  39  Vict.  c.  55  (Public  Health),  430 

38  &  39  Vict.  c.  87  (Land  Transfer),  377,  379 
38  &  39  Vict.  c.  92  (Agricultural  Holdings),  37 
40  &  41  Vict.  c.  13  (Stamps),  779 

40  &  41  Vict.  c.  18  (Settled  Estates),  40,  41 

41  Vict.  c.  19  (Matrimonial  Causes  Act),  235 
41  &  42  Vict.  c.  31  (BiUs  of  Sale),  341 

43  Vict.  c.  14  (Stamps),  515 

44  Vict.  c.  12  (Stamps),  509  d  seq,,  513,  515,  520,  542 

44  &  45  Vict.  c.  41  (Conyeyancing  and  Law  of  Property),  19,  22,  42, 
65,  169,  189,  190,  191,  192,  239,  254,  255,  285,  345,  459,  560,  619, 
700,  755 

46  &  46  Vict.  c.  21  (Places  of  Worship  Sites),  408 

45  &  46  Vict.  c.  38  (Settled  Land),  40,  41,  171,  246  to  253,  785  et  seq. 

45  &  46  Vict.  c.  39  (Conveyancing),  188,  190,  700,  766 

46  &  46  Vict.  c.  76  (Married  Women's  Property),  204  to  208,  226, 
230,  231,  443 

46  &  47  Vict.  0.  52  (Bankruptcy),  5,  28,  261 

46  &  47  Vict.  c.  61  (Agricultural  Holdings),  2,  6,  7,  26,  33,  36, 100, 
158,  261 

47  &  48  Vict.  c.  18  (Settled  Land),  41,  248,  393 
49  &  50  Vict.  c.  27  (GKiardianship  of  Infants),  534 

60  &  51  Vict.  c.  73  (Copyholds),  534 

51  Vict.  c.  8  (Stamps),  49,  268,  520,  624 

61  Vict.  c.  21  (Law  of  Distress),  7 

51  Vict.  c.  42  (Mortmain  and  Charitable  Uses),  403,  483 
61  &  62  Vict.  0.  69  (Trustees),  169,  176,  179,  184,  203 

SUCCESSION  DUTY, 

what  disposition  creates  a  liability  to,  620 
payable  by  survivor  of  joint  tenants,  620 

on  increase  of  benefit,  by  extinction  of  charge,  621 

VOL.  II.  3  K 


866  INDEX  TO  THE  DISSERTATIONS  AND  NOTES. 

SUCCESSION  BTJTY^corUinued. 
after  an  appointment  under  power, 

where  power  is  general,  payable  as  if  appointor  were  saooessor, 

520 
where  power  is  limited,  payable  as  if  appointee  were  suocesfior, 
520 
after  alienation  of  succession  before  Act,  payable  by  alienee  at  same 

time  and  rate  as  original  successor,  523 
ditto,  after  alienation  since  Act,  unless  alienation  confers  new  suc- 
cession, 523 
after  acceleration  by  surrender,  &c.,  payable  as  if  no  acceleration,  523 
what  is  same  acquisition  of  same  property,  for  purpose  of,  531 
where  there  has  been  double  devolution,  payable  at  highest  rate,  522 
not  payable  on  policy  as  between  assurer  and  assured,  523 
nor  on  contract  for  money  or  money's  worth,  523 
for  purpose  of,  marriage  not  money's  worth,  528 
at  what  rates  payable,  521 
at  what  rate  payable,  where  successor  has  husband  or  wife  nearer  of 

kin  to  predecessor,  522 
how  valued,  as  to  real  property,  524 
what  allowances  made,  525,  526 

after  alienation  under  power  of  sale  in  settlement,  what  payable,  532 
after  alienation  by  tenant  for  life  and  remainderman,  what  payable,  531 
meaning  of  terms  in  Act,  *'  competency  to  dispose  by  wiU,"  531 

"  necessary  outgoings,''  531 
**  annual  value,"  532 
**  incumbrances,"  532 
evidence  of  payment  of,  what  sufficient,  527 
payable  irrespective  of  domicile,  527 

SUERENDER, 

express,  must  be  by  deed,  if  of  lease  requiring  deed,  27 
when,  at  law  arises,  27 

of  underleases,  not  necessary  on  renewal  of  superior  lease,  30 
or  merger  of  reversion,  effect  of,  24 


TAXES, 

what  included  in  general  covenant  to  pay,  11 

TENANCY, 

from  year  to  year,  nature  of,  and  how  created,  2 

determined  by  notice  to  qtiit,  25 
continues  on  death  of  landlord  having  limited  in- 
terest, until  end  of  current  year,  31 
at  will,  2,  26 

on  sufferance,  2,  27 
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TENANT, 

consequence  of,  holding  over,  2,  30,  31 

liable  for  actual  waste,  12 

liability  of,  as  regards  permissiye  waste,  and  repairs,  12 

repairs  to  be  done  by,  under  ordinary  covenant,  13. 

liability  of,  in  case  of  fire,"  in  absence  of  covenant,  14 

under  covenant  to  repair,  14 
fixtures  of,  when  they  must  be  removed,  33 
when,  is  entitled  to  emblements,  31 
right  of,  to  compensation  for  improvements,  36 
cannot  dispute  landlord's  title,  but  may  show  that  it  has  expired,  44 
must  not  confound  boundaries,  45 
right  of,  of  mines  to  let  down  surface,  111 

TENANT  FOE  LIFE, 

power  of,  to  lease  under  Settled  Estates  Act,  40 

powers  of,  under  Settled  Land  Act.    See  Settled  Land  Act, 

may  purchase  from  trustees  under  power  oxerciseablo  with  his  con- 
sent, 177 

may  exercise  power  to  appoint  new  trustees,  notwithstanding  aliena- 
tion of  his  life  interest,  193 

may  convey  limited  quantity  of  land  for  certain  charitable  purposes, 
408 

TENANT-IN-TAIL, 

no  lapse  on  death  of,  leaving  inheritable  issue,  475 
disposition  by,  of  freeholds,  653 

of  copyholds,  655 

of  money  liable  to  be  laid  out  in  land,  656 
married  woman,  disposition  by,  655 
bankrupt,  656 
adverse  possession  against,  656 

THELLUSSON  ACT, 

provisions  of,  480  d  seq, 

TIMBER, 

may  be  cut  by  tenant  for  life  impeachable  for  waste,  with  consent  of 

trustees  or  Court,  247 
part  of  proceeds  of  sale  of,  to  be  capitalized,  806 

TITHE  EENT-CHAEGE, 

not  a  tax,  within  general  covenant  in  lease,  11 

TRAITORS  AND  FELONS,  ^ 

can  make  a  will,  444 

3k2 
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TEUST, 

definition  of,  161 

bare  and  active,  161 

express  and  implied  or  constructive,  163 

against  whom,  may  be  enforced,  164 

must  be  exercised  in  accordance  with  conditions  prescribed,  170 

to  sell  within  a  given  time,  may  be  exercised  afterwards,  170 

follows  the  estate,  165 

when  exerciseable  by  heir  or  devisee,  before  recent  Act,  165,  166 

created  by  will,  cannot  be  exercised  by  testator's  heir,  if  trustee  dies 

or  disclaims,  168 
what  is  acceptance  of,  187 . 
probate  acceptance  of,  of  personalty,  187 
usual,  in  settlement,  237  ei  »eq, 
for  children  and  issue,  238 
ultimate,  in  settlement  of  wife's  property,  240 

when  settlement  is  made  by  parent,  299 
what  constitutes  secret,  for  a  charity,  489 
when  precatory  words  create  a,  494 

TEUST  AND  MOETGAGE  ESTATES, 
when  included  in  general  devise,  456 
devise  of,  includes  land  contracted  to  be  sold,  458 

inoperative  as  regards  persons  dying  siace  1881,  except  as 
to  copyholds.  .458 

TETJSTEE.    5ee  Nbw  Tbubtees  ;  Sbttlbd  Land  Act, 
Power  and  duties  of,  as  to  sales, 

should  iLse  proper  diligence  to  obtain  best  price,  168 

may  fix  reserve  bidding,  169 

may  sell,  subject  to  conditions,  169 

when  sale  by,  may  be  impeached  on  groimd  that  conditions  are 

depreciatory,  169 
may  sell  trust  property  in  conjunction  with  other,  173 
contract  by,  if  a  breach  of  trust,  not  enforced,  174 
can  give  a  good  discharge  for  purchase-money,  174 
can  in  certain  cases  appoint  agent  to  receive  money,  175 
cannot  sell  to  himself  or  co-tnistee,  176 
may  sell  property  improperly  purchased,  186 
may  sell  to  tenant  for  life,  177 

Power  and  duties  of,  as  to  investments, 

what  investments  authorized  by  law,  178 

what  proportion  of  value,  may  lend  on  mortgage,  181 

may  act  on  report  of  independent  surveyor,  181,  185 

may  dispense  with  production  of  lessor's  title,  181 

may  accept  less  than  forty  years'  titie,  181 

liability  of,  if  mortgaged  property  of  insufficient  value,  181 

may  not  lend  on  contributory  mortgage,  182 

whether,  may  purchase  redeemable  stock,  182 
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TRTIffTEE-^anHnued. 
Generally, 

bare,  what  is  a,  161 

bare  or  disclaiming,  may  purchase  from  cestui  que  irtiH,  178 
bankrupt,  unfit  to  be,  193 
disclaimer  by,  186 

duty  of,  as  to  repairs  of  leasehold  property,  202 
liability  of,  for  acts  of  agent,  185 

making  payments  to  attorney  without  notice  of  death  of  prin- 
cipal, indemnified,  754 
may  compound  and  settle  claims,  185 

insure  against  fire,  184 

obtain  opinion  of  Court  on  questions  of  management,  196 

pay  money  into  Court  under  Trustees  Belief  Act,  194 

plead  Statute  of  Limitations,  203 

renew  leases,  184 

retire  with  certain  consents,  191 
may  not  charge  for  professional  services,  202,  203 
delegate  trust  by  act  inter  vivos,  165 

deyise  trust  estate,  except  copyholds,  458 
no  forfeiture  on  attainder  of,  199 
passive,  when  entitled  to  indemnity  from  active,  186 
purchase  by,  from  cestui  que  trust,  when  valid,  176 
when  entitled  to  possession  of  title  deeds,  200 
entitled  to  a  release,  683,  695 

takes  legal  estate  under  devise.    See  Legal  Estate. 


UNDEELEASE, 

covenants  to  insure  in,  15,  62 
not  a  breach  of  covenant  against  assignment,  17 
surrender  of,  unnecessary  on  renewal  of  superior  lease,  30 
form  of  covenant  as  to  repairs  in,  where  underlessor  requires  a  com* 
plete  indemnity,  88 

UNMAEEIED, 

meaning  of  a  word,  in  a  settlement,  241 


VENDOR  AND  PURCHASER  ACT, 
who  is  a  bare  trustee  under,  162 

married  woman  can  convey  legal  estate  in  land  held  for  her  separate 
use  imder,  semhie,  219. 

VESTING.    See  Legacies. 
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VOLUNTAEY  CONVEYANCE  OR  SETTLEMENT, 

of  land,  void  against  purchaser  or  mortgagee  from  settlor,  256 
secuBy  if  sale  or  mortgage  by  heir  of  settlor,  256 
made  good,  by  subsequent  disposition  for  value,  257 
of  land,  goods,  or  chattels, 

void  against  creditors  under  13  EHz.  c.  5,  if  made  with  intent  to 

defeat  or  delay  them,  259 
cases  in  which  such  an  intent  will  be  presumed,  259,  260 
void,  against  creditors  imder  Bankruptcy  Act, 

if  settlor  becomes  bankrupt  within  two  years,  261 
primd  facie,  if  within  ten  years,  261 

on  bankruptcy  at  any  time,  as  regards  property  in  which 
settlor  had  no  interest  at  the  time,  261 
void  against  settlor  himself  if  incomplete,  262 
aecua,  if  in  form  of  declaration  of  trust,  262 
whether  power  of  revocation  should  be  inserted  in,  263 
in  favour  of  creditors  when  revocable,  264 
what  is  a  valuable  consideration.    See  Considebatiok. 
when  subject  to  probate  duty,  510 

WAERANT  OF  ATTORNEY, 

covenant  not  to  assign  not  broken  by  giving,  17 
execution  and  attestation  of,  773 
stamps  on,  772 

WASTE, 

actual,  what  is,  12 

what  is  not,  12 
permissive,  what  tenants  liable  for,  12,  13 
action  for,  may  be  brought  by  reversioner,  12 

WILL.    See  Devisb. 

what  property  may  be  disposed  of  by,  442 
disposition  of  copyholds  by,  442 

may  be  made  by  married  woman  as  to  separate  property,  or  under 

power,  443 
by  a  traitor  or  felon,  444 
cannot  be  made  by  an  infant,  443 

lunatics,  idiots,  &c.,  444 
how  a,  must  be  executed  and  attested,  444,  445 
presumption  of  due  execution  of,  when  it  applies,  445 
witness  to,  cannot  take  under,  445 

execution  and  construction  of,  by  what  local  law  regulated,  446 
land  in  Scotland  may  be  given  by,  executed  according  to  English  law, 

447 
revoked  by  marriage,  unless  made  under  a  special  power,  447 
by  burning,  &c.,  448 
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YfUtJi — continued. 

as  to  interlineationB,  &c.,  in,  448 

how  revoked,  may  be  revived,  448 

dependent  relative  revocation  of,  448 

speaks  from  death,  unless  contrary  intention  appears,  450 

BtcvSy  as  regards  real  estate,  under  old  law,  449 

where,  mnst  be  proved,  508 

made  in  execution  of  power,  requires  probate,  509 

appointing  a  guardian  only,  need  not  be  proved,  509 

WITNESS, 

incompetency  of,  does  not  invalidate  will,  445 
legacy  to,  or  his  or  her  wife  or  husband,  is  void,  445 
an  executor  or  creditor  a  competent,  446 

if  one  of  a  class  to  which  a  legacy  is  given  is  a,  whole  legacy  goes  to 
the  other  members,  446 

WORKHOUSE, 

conveyance  of  land  for,  should  be  enrolled,  410 
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AOCEUEB.    Bee  Survivorship. 

ACCUMULATION, 

trust  for,  of  income  of  infant's  share,  336,  547 
trust  of,  arising  during  infancy  of  tenant  in  tail,  352 

ACKNOWLEDGMENT 

of  right  to  production  of  ground  lease,  by  underlessor,  89 

ADVANCEMENT, 

ordinary  power  of,  in  a  money  settlement,  270,  293,  383 
power  of,  applicable  to  children  of  any  marriage,  321 

extending  to  whole  share,  337 

with  reference  to  a  charge  of  portions  on  real  estate,  350, 
368 

where  parent  has  an  estate  in  remainder  only,  374,  377 

in  wiU,  536,  550,  552 

to  the  extent  of  a  specified  sum,  563 
power  to  confer  power  of,  351,  364 

ADVOWSON, 

power  to  trustees  of  settlement  to  purchase,  332 
trusts  of,  to  be  purchased  imder  power,  332 

bond  of  vendor  of,  for  payment  to  purchaser  of  annual  sum  equal  to 
interest  on  purchase-money,  675 

APTEE-ACQUIEED  PEOPEETY, 
agreement  to  settle,  274,  293 

in  favour  of  issue  of  two  marriages,  316 

AGREEMENT.    See  Leases. 
for  building  lease,  69,  72 
for  lease  of  a  house  in  town,  90 

ALMSHOUSES, 

conveyance  of  cottages  for,  415 
endowment  of,  with  stock,  418 
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AMEBIOA, 

will  of  property  in,  574 

ANNUITY, 

trust  to  pay,  to  wife,  273 

coyenant  by  father  to  pay,  to  trustees  of  settlement,  284 

bequest  <^,  to  seyeral  persons,  643 

direction  to  appropriate  a  fond  to  answer,  543 

direction  to  purchase,  544 

to  be  paid  out  of  income  of  residuary  trust  fund,  546 

bond  for  securing  payment  of,  674 

APPOINTMENT, 

to  a  daughter  of  share  of  settled  personal  estate,  279 

to  trustees,  at  request  of  daughter,  286 

ditto,  of  a  portion  charged  on  land,  324 

of  freeholds,  by  way  of  settlement,  360 

of  copyholds,  ditto,  366 

of  money  liable  to  be  laid  out  on  land,  ditto,  366 

by  testatrix  of  trust  moneys  comprised  in  settlement,  576 

of  jointure  and  portions,  370  to  377 

by  parents,  among  children  equally,  386 

to  son,  with  clause  against  alienation  for  limited  time,  577 

of  a  guardian  by  infant,  779 

APPOINTMENT  OF  NEW  TEUSTEES, 
provision  in  settlement  as  to,  271,  296 
ditto  in  will  as  to,  537 
of  a  settlement  of  personalty  in  place  of  deceased  and  retiring  trustees, 

620,  623 
of  settlement  in  place  of  deceased  trustees,  625 
of  a  deed  of  conveyance  in  trust  for  sale,  629 
of  a  mortgage  debt,  631 

of  a  settlement  of  the  proceeds  of  sale  of  land,  633 
of  strict  settlement  of  freeholds,  636 
of  settlement  of  freeholds,  copyholds,  and  leaseholds,  638 
of  a  term  of  years  created  by  settlement,  645 
where  one  is  appointed  in  place  of  two,  625,  645 
of  separate  trustees  for  distinct  funds,  646 
where  there  have  been  previous  appointments,  627,  642 
where  the  beneficial  interests  have  been  dealt  with,  634 
of  will,  where  estate  has  not  been  realized,  648 
of  will  in  place  of  disclaiming  trustee,  where  estate  has  been  realized, 

650 

AHBITBATION, 

clause  in  lease,  64,  115 

in  co-partnership  deeds,  711 
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AERANGEMENT, 

deed  of,  for  extending  time  for  performanoe  of  ooyenant,  154 

ASSENT, 

by  an  executor  to  bequest,  778 

ASSIGNMENT, 

of  policy  of  assurance  to  trustees  of  settlement,  276 

of  reversionary  personal  estate,  and  policy  to  ditto,  281,  285 

of  mortgage  debt  to  ditto,  287,  289 

of  undivided  share  of  leaseholds  to  ditto,  322 

of  share  of  residuary  estate  to  ditto,  329 

of  leaseholds  to  ditto,  339 

of  furniture  to  ditto,  341 

of  residuary  estate,  on  appointment  of  new  trustee,  649,  650 

of  stock  to  bar  entail,  661 

of  share  of  business  to  introduced  partner,  738 

of  ditto,  by  retiring  to  continuing  partner,  740 

of  ditto,  by  executors  of  deceased,  to  surviving  partner,  746 

ATTOENEYS.    See  Solioitob,  Powbe  op  Attoritby. 

AUSTBAIilA. 

will  including  real  estate  in,  571 


BANKEUPTOY.    8ee  Trtjsts. 

BASE  FEE.    See  Disentailing  Asbu&anoe. 

BEQUEST.    See  Annuity,  Leqaoies,  Tbubtb. 

BOND, 

for  payment  of  money  by  instalments,  673 

to  secure  an  annuity,  674 

by  vendor  of  advowson  to  pay  annual  sum  until  vacancy,  675 

for  qtiiet  enjoyment  by  vendor  to  purchaser,  676 

of  indemnity  by  vendor  on  account  of  loss  of  title  deeds,  677 

by  surviving  partner  for  payment  of  deceased  partner's  share,  678 

for  performance  of  duties  of  an  office,  680 

of  resignation,  681 

joint  and  several,  680 

BUILDING, 

covenant  not  to  erect  any,  on  part  of  covenantor's  property,  776 

BUILDING  LEASE.    See  Lease. 

BUSINESS, 

powers  to  wind  up,  carry  on,  &c.,  in  a  will,  578 — 586 
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OHAEITY.    See  Gar,  Lboacibs. 

CHILDEEN.    See  Bequeats,  Limitations,  Tbtjsts. 

CODICIL, 

appointing  trustee  and  executor  in  place  of  a  deceased  one,  608 
revoking  appointment  of  trustee  and  executor  and  appointing  another, 

609 
appointing  additional  trustee  and  executor,  610 
directing  that  sum  advanced  to  a  child  shall  be  in  part  satisfaction  of 

share,  611 
authorizing  trustees  to  purchase  government  annuities,  611 
settling  daughters'  shares,  so  as  to  cease  on  their  becoming  religious 

sisters,  613 

CONTEYANCE.    ^<fe  Gift. 

to  trustees  for  sale,  of  freeholds,  300 
of  reversionary  share  in  freeholds  and  leaseholds,  322 
of  registered  land  with  a  view  to  a  settlement,  377 
on  sale  as  a  site  for  a  hospital,  422 

to  trustees  of  a  charitable  institution,  428 
to  trustees  for  a  nonconformist  chapel,  433 
by  trustees  of  endowed  charity,  43d 

unendowed  charity,  436 
to  guardians  of  the  poor,  421 
of  a  schoolhouse  by  managers  to  school  board,  437 
of  share  of  freehold  property  by  devisee  of  deoeased,  to  surviving 

partner,  744 
in  lieu  of  power  of  attorney,  764 

COPYHOLDS.    See  Powebs,  Trttsts. 

settlement  of,  366 

devise  of,  to  such  uses  as  trustees  shall  appoint,  559 

upon  trusts  to  correspond  with  freeholds,  598 
vested  in  testator  as  trustee  or  mortgagee,  534 

surrender  of,  on  appointment  of  new  trustees,  641 

COVENANTS, 
In  a  Lease  of  a  house  or  buildings,  or  building  land : 
by  lessee  to  pay  rent,  54,  76 

to  pay  rates  and  taxes,  except  land  tax  and  property  tax, 

51,76 
to  pay  rates  and  taxes,  including  charges  payable  by  land- 
lord, 54,  79 
to  pay  rates  and  taxes,  except  charges  on  landlord  for  local 

purposes,  54,  63 
to  keep  and  deliver  up  in  repair,  54,  76,  80 
to  repair  inside,  50 
to  keep  in  existing  condition,  52,  53 
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COTEN  ANTS— continued. 

by  lessee  to  permit  landlord's  entry  and  to  do  specifio  repairs  after 
notice,  55,  77,  81 

to  oontribnte  to  repairs  of  party-waUs,  &c.,  55,  80 

to  paint  outside  and  inside,  55,  80 

to  keep  garden  in  good  order,  63 

to  insure,  55,  76,  81 

to  build  or  complete  buildings,  55,  79 

to  permit  tenants  of  adjoining  bouses  to  enter  and  repair,  fto., 
77,  80 

to  allow  lessor  liberty  of  watercourse,  77,  81 

to  fence  off  premises,  79 

not  to  alter  plan  or  elevation,  or  erect  other  buildings  without 
lessor's  consent,  79 

to  use  premises  as  a  private  dwelling-house,  55,  77 

to  use  premises  as  a  private  dwelling-house,  or  as  a  furnished 
lodging-house,  63 

not  to  allow  sales  by  auction,  63 

not  to  carry  on  offensive  trades,  80 

not  to  assign,  &c.,  without  lessor's  consent,  56,  63 

to  give  notice  of  assignment  to  lessor,  77 

not  to  remove  furniture,  52 
by  lessor  for  quiet  enjoyment  by  lessee,  56 

to  repair,  52 

to  repair  outside,  63 

to  insure,  63 

to  pay  ground  rent,  89 
in  underlease  to  deliver  up  in  condition  required  by  superior  lease,  89 

In  a  Lease  of  a  Fabm  from  year  to  year,  or  for  a  term  of  years: 
by  tenant  to  pay  rent  and  taxes,  92,  99 

to  pay  outgoing  tenant  for  valuations,  92,  97 
to  do  repairs,  92,  99 

to  pay  interest  on  money  expended  by  landlord  in  improve- 
ments, 100 
to  insure,  100 
to  preserve  game,  92 
to  prevent  new  footpaths  being  made,  93 
to  preserve  timber,  &c.,  93 
not  to  break  up  meadow  or  pasture  land,  93 
to  consume  hay  and  straw,  &c.,  upon  &urm,  93 
to  reside  in  farmhouse,  92,  99 
not  to  assign  or  underlet  without  consent,  92,  99 
not  to  mow  more  than  once  a  year,  93 
to  observe  rotation  of  crops  and  cultivate  properly,  93 
to  do  certain  acts  of  husbandry  in  last  year,  93 
to  observe  system  of  husbandry  during  last  four  or  five 
years,  100,  103 
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COYFNANTQ--continued. 

by  landlord  to  do  certain  repairs,  94 

to  find  materials  for  tenant's  repairs,  94,  101 

to  insure,  94,  101 

to  make  allowances  at  end  of  tenancy,  95 

for  quiet  enjoyment  by  tenant,  92,  99 

In  Lease  of  Mines  ob  Bbice  Field  or  Quaebies  : 

by  lessee  to  pay  rents  and  taxes,  109,  110 

to  work  properly,  110,  135,  141 

not  to  work  within  certain  distance  of  fault  or  buildings, 

110,  138 

to  pay  value  of  land  permanently  damaged,  112,  127 

to  pay  for  damage  to  crops,  &o..  Ill,  125 

to  fence  pits,  &c.,  110,  125,  137,  146 

to  restore  lands  when  no  longer  required.  111,  127,  141 

to  make  trials  of  faults,  135 

to  keep  plans  and  accounts.  111,  123,  137 

to  keep  weighing  machine,  123,  136 

to  permit  lessor  to  yiew,  112,  137 

not  to  assign  without  licence,  unless  unreasonably  withheld, 

112 

to  deliver  up  in  good  condition,  112,  127,  137 

to  keep  barrier,  and  stop  drifts,  when  use  has  ceased,  125, 135 

that  furnaces  shall  consume  their  own  smoke,  125 

to  provide  watering  places,  126 

to  use  land  as  a  brick  field,  140 

to  keep  buildings  in  repair,  141,  146 

not  to  remove  plant  in  last  year,  141 

to  preserve  trees,  141 

to  make  a  road,  145 

by  lessor  for  quiet  enjoyment  by  lessee,  113 

that  lessee  may  remove  machinery,  &o.,  after  end  of  term, 
106,  142 

In  Lease  fob  Lives  : 

by  lessor  for  renewal  on  dropping  of  lives,  148 

In  Lease  of  Bight  of  SpoBTnra : 
by  lessee  to  pay  rent  and  taxes,  149 
to  keep  gamekeeper,  149 
to  preserve  game  and  eggs,  150 
not  to  assign  or  underlet  without  consent,  150 
by  lessor  for  quiet  enjoyment  by  lessee,  150 

if  lessee  dies  before  end  of  term,  to  allow  expense  of  pre- 
serving from  end  of  preceding  season,  150 
In  Lease  of  Oement  Wobes  : 
by  lessee  to  carry  on  business  properly,  and  account  to  lessor  for 
profits  in  order  to  ascertain  royalty,  85 
to  insure,  86 
to  permit  lessor  to  enter  and  view,  87 


878  INDEX  TO  THE  PRECEDENTS. 

COYENAKTS— continued. 
In  Licence  to  demise  : 
by  lessee  not  to  release  condition  against  assignment,  &c.,  156 

In  a  Settlement  : 
by  fathers  of  husband  and  wife  to  pay  gross  sums,  297 
by  father  of  wife  to  pay  annual  sum,  284 
by  husband  in  settlement  of  policy,  277 

In  Separation  Deed  : 
that  parties  wiU  live  separate,  398,  401 
to  pay  annuity  to  wife,  398 
to  indemnify  husband  against  wife's  debts,  399 
as  to  custody  of  children,  399 
as  to  wife's  property,  398,  401 
as  to  staying  of  proceedings  in  Divorce  Court,  401 

In  Pabtnership  Deeds  : 
as  to  duration  of  term,  706,  712,  727,  732 

title  of  firm  and  place  of  business,  706,  712,  727,  732 

capital,  706,  712,  716,  725,  728 

interest  on  capital,  715,  717,  725 

advances  by  partners,  707,  717 

bankers,  706 

cheques,  706,  717 

profits,  707,  713,  715,  718,  725,  728,  733 

losses,  707,  713,  715,  718,  725,  728,  733 

monthly  drawings,  707,  713,  718 

books  of  account,  707,  713 
to  give  whole  time  to  business,  707,  718,  729 
that  senior  partner  need  not  attend  to  business,  729 
to  be  faithful  to  each  other,  707,  718 

not  to  employ  partnership  capital  for  other  purposes,  707,  718 
not  to  discharge  clerks,  &c.,  without  consent  of  other,  708,  719 
not  to  give  credit,  when  forbidden  by  other,  708,  718 
not  to  compound  debts,  &c.,  708,  719 
as  to  annual  account  and  stock-taking,  708,  719 
to  take  general  account  quarterly,  734 
as  to  reserve  fund,  708 

as  to  death  or  bankruptcy  of  partner,  709,  720 
as  to  retirement  of  partner,  709,  719 
as  to  determining  partnership,  in  event  of  no  profits,  709 
as  to  expulsion  of  partner,  710 

as  to  purchase  of  share  of  deceased  or  outgoing  pairtner,  710 
as  to  mode  of  ascertaining  share  of  deceased  or  oittgoing  partner,  710, 

721  to  723 
as  to  goodwill,  711 

as  to  culvertisement  in  London  Gazette,  711 
as  to  final  division  at  end  of  partnership,  711,  713,  719,  730 
that  one  partner  shall  have  option  of  purchasing  lease,  716 
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COVENANTS— cott^twweJ. 

that  majority  may  settle  questions  of  management,  723 

as  to  papers  on  death  of  partner,  730 

surviving  or  continuing  partner  to  pay  for  goodwill,  736 

as  to  provision  on  death  of  partner  for  his  widow  and  children,  716 

that  partner  may  introduce  son  into  business,  725,  731 

not  to  practise,  after  dissolution  of  partnership,   within  a  certain 

distance,  735 
by  introduced  partner,  to  observe  articles  of  partnership,  738 

In  Eelease  : 
to  indemnify  executor  against  debts,  685 

trustees  against  claims  of  cestui  que  trust,  696 


DAUOHTEES, 

settlement  of  shares  bequeathed  to,  548,  551,  553 

power  to  trustees  on  marriage  of,  with  her  consent  to  revoke  trusts  of 

her  share  and  re-settle  same,  550 
limitation  to,  as  tenants  in  common  in  tail,  588 

DECLARATION, 

to  vest  lands  in  trustees,  without  conveyance,  630,  637,  639 
to  vest  in  trustees  right  to  recover  choses  in  action,  626,  635 

DEEDS, 

bond  of  indemnity  to  purchaser  on  account  of  loss  of  title,  677 
power  of  attorney  to  execute,  769,  771 

DEFEASANCE.    See  WAKRAirr  of  Attobney. 

DEVISE 

and  bequest  of  residue  of  real  and  personal  estate  to  trustees,  upon 
trust  to  sell  and  convert,  535 

of  copyholds  to  such  uses  as  trustees  for  sale  shall  appoint,  559 

of  copyholds  vested  in  testator  as  trustee  or  mortgagee,  538 

of  freeholds  to  secure  rent-charge,  and  subject  thereto  to  sons  succes- 
sively in  tail,  remainder  to  daughters  as  tenants  in  common  in 
tail,  588 

of  freeholds  in  strict  settlement,  591 

of  copyholds  and  leaseholds,  upon  trusts  corresponding  with  uses  of 
freeholds,  598 

of  real  estate,  to  trustees  to  manage  until  son  attains  twenty-one, 
and  then  to  son  in  fee,  564 

DntECTION, 

to  trustees  to  sell  out  stock  and  advance  proceeds  on  mortgage,  392 
to  trustees  to  exercise  power  of  advancement,  393 
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DISCHAEQE, 

of  trustee  wiflhing  to  retire,  647 

DISCLABIEB, 

by  trustee  of  a  will,  616 

of  the  trusts  of  a  settlement,  617 

DISENTAILINa  ASSUEANCE, 

by  tenant  in  tail  in  possession,  658 

by  tenant  in  tail  in  possession  to  a  purchaser,  659 

by  tenant  in  tail  in  remainder  with  consent  of  protector,  659,  664 

of  money  to  be  laid  out  in  land,  660,  662 

by  tenants  for  life  and  in  tail,  662 

of  copyholds  by  tenants  in  common,  666 

consent  of  protector  to,  of  copyholds,  667 

of  copyholds  by  tenant  in  tail  in  remainder,  668 

by  equitable  tenant  in  tail  of  copyholds,  670 

to  create  a  base  fee,  671 

to  enlarge  base  fee  into  fee  simple  absolute,  671 

DISSOLUTION, 

of  partnership  where  one  partner  retires  and  the  two  others  continue 

business,  738 
agreement  for,  741 
deed  to  carry  into  effect,  743. 
notice  of,  of  partnership,  752 

DOWEE, 

release  of  wife's  right  to,  699 


EC0LE8IASTI0AL  BENEFICE, 
bond  of  resignation,  681 
presentation  to,  779 

ECCLESIASTICAL  COMMISSIONEBS, 

conveyance  of  land  to  the,  for  the  endowment  of  the  income  of  a 
perpetual  curate  of  a  new  district  church,  420 

ENPEANCmSEMENT.    See  Powers. 

EXECUTOBS, 

appointment  of,  534 

ditto  of  new,  or  additional,  609,  610 

legacy  to,  609 

notice  by,  to  creditors  of  testator  to  send  in  claims,  780 

assent  by,  to  bequest,  778 
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FARM.    See  Leabs. 

FXJENITUEE, 

lease  of  (in  house),  51,  53 

settlement  of,  341 

bequest  of,  535,  538,  539,  540  ' 

GIFT, 

deed  of,  of  cottages  for  almshouses,  414 

of  stock  as  endowment  for  almshouses,  418 

of  ground  to  Queen  Anne's  bounty  as  site  for  parsonage,  420 

of  land  to  Ecclesiastical  Commissioners  for  endowment  of   a  new 

church,  424 
of  a  site  for  a  hospital,  425 
of  a  site  for  an  iron  church,  429 
of  land  for  a  public  park,  430 

GOODWILL, 

assignment  of  share  of,  751 

GUAEDIANS, 

appointment  of,  534 

ditto,  of  new  or  additional,  009 

ditto,  by  infant,  779 

GUAEDIANS  OF  POOB, 
oonyeyance  to,  421 

HEIELOOMS, 

bequest  of  articles  to  go  as,  599 

HOSPITAL.    See  Gift,  Convbyanoe. 

HOTCHPOT  CLAUSE, 
in  a  settlement,  270,  293 
in  a  will,  546 

HUSBAND.    See  Tbusts,  Powbes,  Covenants. 

IMPB0VEMENT8, 

power  to  raise  money  for,  353 

clauses  YBiymg  Settled  Land  Act  as  to,  353 

INDEMNITY, 

provision  for,  of  trustees,  in  settlement  of  policy,  277,  283 
ditto,  in  settlement  of  furniture,  342 
ditto,  in  will  as  to  chattels,  539,  600 
ditto,  in  win  as  to  covenants  in  lease,  539 
bond  of,  to  purchaser,  on  account  of  loss  of  deeds,  677 
bond  of,  by  surviving,  to  executors  of  deceased  partner,  678 
covenant  for,  by  residuary  legatees  to  executor,  685 
covenant  for,  by  cestui  que  trust  to  retiring  trustees,  696 

VOL.  II.  3  L 
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INSTJEANCE.    See  Covenants. 

INVENTOEY, 

directions  to  make,  539,  599 

INYESTMENT.    See  Powers. 


JOINTUEE, 

liinitation  of,  345 

power  to,  a  futare  wife,  350 

power  to  each  tenant  for  life  to,  362,  595 

settlement  on  marriage  in  exercise  of  powers  to,  371  to  377 

appointment  of,  by  will,  605 

JUDGMENT.    See  Wab&ant  of  Attobnet. 


LEASE, 

of  house  from  year  to  year,  or  for  three  years,  50 

for  three  years,  with  option  to  have  longer  term,  61 

of  furnished  house,  51 

of  unfurnished  apartments,  52 

of  furnished  apartments,  53 

of  dwelling-house  for  twenty-one  years,  53 

under,  of  dwelling-house  and  garden  for  seven  years,  with  proyision 

for  suspending  rent  in  case  of  fire,  62 
various  forms  of,  under  statutory  powers,  57  to  61 
by  mortgagee  and  mortgagor,  65 
by  mortgagor  under  power,  67 
building,  75 

building,  for  erection  of  several  houses,  78 
of  a  manufactory  for  making  cements,  84 
of  a  farm  from  year  to  year,  91 

for  twenty-one  years,  98,  102 
of  coal  mines  in  Lancashire,  103 
of  coal  and  iron  mines  in  Northumberland,  116 
ditto,  in  South  Wales,  by  tenant  for  life,  130 
of  mines,  by  trustees,  128 
of  brickfield,  139 

of  stone  quarries,  and  chalk  and  sand  pits,  143 
for  lives,  with  covenants  for  perpetual  renewal,  147 
of  a  right  of  sporting,  149 

LEASEHOLDS.    See  Bequests. 
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LEGACIES, 

gift  of  specific,  538  to  540 
•    pecuniary,  540 
charitable,  542,  543 
for  separate  use,  540 

with  substitution  of  issue  if  legatee  dies''  before  testator,  540, 
541 

to  trustees  for  daughter  and  her  issue,  541 
for  lunatic,  541 

for  improvident  person,  542 
to  servants,  542 

LESSEE,    See  Covenants. 

LICENCE, 

by  lord  ol  manor  to  copyholder,  to  lease,  158 
by  lessor  to  lessee  to  assign  premises,  155 

grant  underlease,  155 
by  superior  lessor  and  underlessor  to  underlessee  to  assign,  157 

LIMITATIONS, 

In  a  Settlement  : 
of  rent-charge  by  way  of  pin  money,  845 
of  rent-charge  by  way  of  jointure,  345 
to  trustees  for  a  term  to  raise  portions,  345 
to  sons  successively  in  tail  male,  346 

to  secure  rent-charge  to  son  during  joint  lives  of  father  and  son,  360 
to  several  persons  and  their  issue  male  in  strict  settiement,  361 

In  A  Will: 
to  sons  successively  in  tail,  588 
to  daughters  as  tenants  in  common  in  tail,  588 
to  sons  and  daughters  and  others  and  their  issue  in  strict  settlement, 

591 
of  jointure  and  term  under  power,  605,  606 


MAINTENANCE, 

and  accumulation  clause,  547 
trust  to  apply  income  for,  at  discretion,  336 
trust  to  raise  annual  sum  for,  349 
power  to  charge  with  annual  sum  for,  351 

MANSION  HOUSE, 

clause  authorizing  sale  or  lease  of,  without  consent  of  trustees,  354 

MEETINGS, 

provisions  as  to,  of  trustees  in  endowment  deed,  417 

3l2 


884  INDEX  TO  THE  PRECEDENTS. 

MEMOBIAL 
of  a  wiU,  615 

MINES.    See  Lease. 

proyiaion  that  on  lease  of,  no  part  of  rent  need  be  capitalized,  354 

MOETQAaE, 

power  to  trustees  to  lend  on  contributory,  271 

to  raise  money  by,  353 
power  to  concur  in  transfer  of,  or  to  sell  or  mortgage  for  payment  of, 

603 
personal  estate  to  be  primary  fund  for  payment  of,  604 
transfer  of,  to  trustees  in  contemplation  of  marriage,  287,  289 
settlement  of  money  secured  by,  290 

NAME  AND  AEMS  CLAUSE,  522 

NEW  TRUSTEES.    See  Powers,  ApporNTMBirr. 

NEXT  OF  KIN, 

trusts  for,  of  wife  in  default  of  issue,  274 

NOTICES, 

to  quit  by  landlord  to  tenant,  158 

to  quit  by  tenant  to  landlord,  159 

by  tenant  to  determine  lease,  159 

by  landlord  to  tenant  to  repair,  160 

by  lessee  of  election  to  purchase,  160 

to  trustees  of  settlement  of  an  appointment,  392 

by  executors  to  creditors  to  send  in  claims,  780 

by  one  partner  to  determine  partnership,  753 

of  dissolution  of  partnership,  753 

by  tenant  for  life  to  trustees,  of  intention  to  sell,  &c.,  under  Settled 

Land  Act,  393 
general  waiver  of,  395 
waiver  of,  on  a  particular  sale,  396 
provision  in  settlement  exempting  tenant  for  life  from  giving,  353, 

365 
provision  as  to,  in  mining  lease,  116 

PARK, 

demise  of  land  to  urban  sanitary  authority  for  a,  430 

PARTNERS,    See  Bond,  Paetnbeship,  Notiob. 

PARTNERSHIP.    See  Covenants. 

direction  in  will  as  to  winding  up,  579,  580 
articles  of,  between  two  persons,  706,  712 

between  four  persons,  717 

between  brewera,  723 

between  solicitors,  727 

between  surgeons  and  apothecaries,  731 


INDEX  TO  THE  PRECEDENTS.  885 

PAETNEESHEP— con«nw«f. 
adinission  of  son  into,  737 
deed  of  dissolution  of,  738,  743 
agreement  for  dissolution  of,  741 
conyeyanoe  and  assignment,  on  purchase  of  share  in,  744  to  752 

PLATE, 

gift  of,  absolute,  538,  540 

articles  of,  to  be  selected  by  legatee,  538 
to  person  for  life,  then  oyer,  538,  539 
as  heirlooms,  599 

POLICY.    See  Bequests. 
settlement  of,  276,  281 
coyenants  and  proyisions  for  keeping  up,  in  settlement,  277,  283 

POETIONS, 

charge  of,  and  trusts  of  term  to  raise,  346,  349,  368 
power  to  charge  with,  for  children  of  future  marriage,  351 
power  to  each  tenant  for  life  to  charge  with,  362 
settlement  in  exercise  of  power  of  charging  with,  370  to  377 
charge  of,  by  will  under  power,  605 

POWEB  OP  ATTOENEY, 

general,  from  person  going  abroad,  758 

to  receiye  rents  and  distrain  and  receiye  sums  consigned  to  donor  of 

power,  761 
to  receiye  debt,  763 

to  sell  landed  estate,  and  manage  same,  763 
to  surrender  copyholds,  766 
by  landlord  to  re-enter  and  expel  tenant,  767 
to  receiye  a  legacy,  768 

to  receiye  share  of  residuary  estate  and  settle  accounts,  768 
to  execute  reconyeyance  or  transfer  of  mortgage,  769 
to  execute  a  particular  deed,  771 

POWEES.    See  Covenants. 
In  a  Lease  : 
to  lessee  to  purchase  reversion,  67 

to  require  an  extended  term,  51 
to  determine  lease,  56,  114,  122 

of  mines,  to  sink  pits,  erect  buildings,  make  raOroads,  &c., 
105,  117,  131 
to  appropriate  water,  &c.,  105,  117 
to  get  clay,  &c.,  for  works,  105,  117 
to  work  from  or  into  adjoining  mines  by  outstroke 

or  instroke,  117,  132 
to  appropriate  land  for  stacking  coal,  &c.,  105, 117 
to  remoye  machinery  at  end  of  term,  106,  142 
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POWERS— con^tnuerf. 

to  lessee  of  brickfield,  to  dig  clay,  make  bricks,  &c.,  139 

of  quarries,  to  make  railways,  erect  limekiln,  &c.,  144 
to  mortgagor,  to  distrain,  in  lease  by  mortgagee,  66 
to  lessor  to  distrain  in  mining  lease,  113 

to  enter  and  yiew  state  of  premises,  55,  112,  137,  141,  147 

to  re-enter  for  nonpayment  of  rent  or  breach  of  covenants, 
66,  77,  113 

to  determine  lease  by  notice,  64 

to  fell  timber  and  sport,  91 

to  use  lessee's  works  for  certain  purposes,  106,  119 

to  purchase  machinery  at  end  of  term,  114,  128,  142 

In  a  Settlement  of  Personalty  : 

of  advancement,  270,  293,  321 

to  invest  trust  moneys,  270,  294 

to  lend  money  on  contributory  mortgages,  271 

to  purchase  land  or  a  house,  295 

to  purchase  land  in  New  Zealand,  337 

to  lend  money  to  husband  on  covenant  and  life  policy,  310 

to  apply  income  or  corpus  of  trust  moneys  in  keeping  up  policy,  283, 
310 

to  elect  to  take  share  of  land  in  lieu  of  settled  share  of  proceeds,  309 

to  purchase  advowson  or  next  presentation,  332  I 

to  settle  accounts  and  questions,  284  | 

to  make  arrangements  with  executors,  &c.,  as  to  settled  share  of  resi- 
duary estate,  330 

to  sell  furniture,  342,  343 

to  redeem  settled  policy,  278 

to  reduce  premiums  on  policy,  278 

to  appoint  life  interest  to  future  wife,  319 

to  settle  part  of  trust  fundjs  on  future  marriage,  306  to  309 

to  appoint  among  issue.    See  Trusts. 

to  revoke  settlement,  338 

to  revoke  with  consent  of  trustees,  385  i 

to  trustees  to  employ  solicitor,  and  for  trustee  if  employed,  to  charge,  27 1  I 


In  a  Settlement  of  Eeal  Estate  : 

to  jointure  and  charge  with  portions,  on  future  marriage,  350 
to  each  tenant  for  life  to  jointure  and  charge  with  portions,  362 
to  admit  issue  of  subsequent  marriage  to  participate  in  money  pro- 
vided for  portions,  372 
to  charge  settled  estate  with  gross  sum,  for  donee  himself,  361 
to  give  sites  for  churches,  &c.,  353 
to  make  building  grants  for  fee  farm  rents,  352 
to  substitute  other  lands  or  stock  as  a  security  for  jointure,  369 
to  i-aise  money  by  mortgage  for  improvements,  353 
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TOWEBS— continued. 
In  A  Will: 

to  invest  trust  moneys,  637,  557,  573 

to  pay  calls,  and  accept  allotments  of  new  shares,  537 

to  postpone  sale  and  conversion,  536 

to  sell  house  and  furniture  with  consent,  540 

to  purchase  real  estate  at  a  valuation,  561 

to  appoint  life  interest  to  husband,  549,  551 

to  appoint  life  interest  to  widow,  554 

to  trustees  on  marriage  of  daughter,  to  revoke  trusts  of,  and  re-settle 
her  share,  550 

to  raise  money  for  daughter  about  to  marry,  551 

to  wind  up  testator's  business,  with  provisions  for  permitting  capital 
to  remain  therein,  578 

to  carry  on  business  until  youngest  son  attains  twenty-one,  and  then 
to  offer  same  for  sale  to  sons  in  succession,  584,  585 

to  make  arrangements  for  carrying  on  business  according  to  partner- 
ship articles,  and  to  vary  articles,  and  for  introduction  of  son  into 
business,  and  other  special  powers  as  to  business,  580  to  582 

to  tenant  for  life  to  limit  rent-charge  to  wife  or  husband,  595 

to  charge  with  portions  for  younger  children,  596 
to  limit  terms  to  trustees  to  raise  portions,  596 

to  trustee  to  manage  during  minority,  564,  602 

to  sell  or  mortgage  for  payment  of  debts,  603 

to  make  arrangements  as  to  mortgages,  603 

to  trustee  of  term  to  concur  with  devisee  of  inheritance  in  selling,  567 

to  appoint  new  trustees,  573 

to  trustees  to  employ  solicitor,  and  f ortrustee  if  employed,  to  charge,  538 

In  Partnebship  Deed  : 
to  either  partner  to  determine  partnership,  709,  735 
to  surviving  or  continuing  partner  to  piu'chase  share  of  deceased  or 

retiring  partner,  710,  720 
to  one  partner  to  expel  the  other  in  certain  events,  710,  719 
to  introduce  son  into  business,  725,  731 

In  Appointment  : 
of  revocation,  391 

PEOVISOES, 
In  a  Lease  : 
for  suspending  rent  in  case  of  fire,  64 
for  payment  of  rent  to  mortgagor  until  notice,  65 
for  re-entry,  56,  77,  112 

for  apportioning  rent  between  several  houses  on  assignment,  80,  82 
for  valuations  between  outgoing  and  incoming  tenants,  95  to  97 
as  to  the  carrying  on  of  suzface  operations,  in  a  mining  lease,  105> 
118 
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PEOVISOES— conftnued. 
In  a  Settlemeztt  : 
to  relieye  trustees  from  responsibility  as  to  policy,  277,  283 
ditto,  as  to  furniture,  342 

for  forfeiture  of  life  interest  on  bankruptcy,  &c.,  298,  299 
liTnifiTig  proportion  of  trust  funds  which  may  be  appointed  under 

power,  306,  308 
that  powers  may  be  exercised  before  event,  307 
that  money  lent  to  husband  shall  not  be  called  in,  so  long  as  he 

keeps  up  policy,  310 
that  power  of  appointment  in  former  settlement  shall  remain  in  force, 

316 
excluding  eldest  son  from  share  if  there  are  other  children,  318 
that  upon  the  purchase  of  an  adyowson,  &c.,  arrangement  may  be 

made  for  payment  of  interest  by  vendor  until  vacancy,  334 
that  powers  of  leasing,  &c.,  contained  in  existing  settlement  shall 

remain  in  force,  367 
that  on  mining  lease,  no  part  of  rent  need  be  capitalized,  354 
negativing  application  of  sect.  42  of  Settled  Land  Act,  1882 . .  301,  353 

sect.  7  of  Act  of  1884 . .  301,  324 

In  a  Will  : 
substituting  issue  of  deceased  child  for  parent  as  object  of  trust,  535 
to  relieve  trustees  from  responsibility  as  to  preservation  of  plate  and 

furniture  or  payment  of  rent,  &c.,  539 
limiting  total  sum  chargeable  for  jointure  and  portions,  597 
limiting  time  for  jointure  and  portions  to  take  effect,  597 

In  an  Appointment  of  Nbw  Tbttstee  : 
that  deed  shall  not  operate  as  an  assent  by  executor,  649 

In  a  Eelease  : 

that  release  shall  not  extend  to  fund  retained  by  trustees,  687 


QUEEN  ANNE'S  BOUNTY, 

gift  of  a  piece  of  ground  to  the  governors  of,  as  a  site  for  a  parsonage 
house,  420 


EECEIPT, 

for  legacy  charged  on  land,  697 

EECITALS, 
In  a  Lease  : 

of  a  mortgage  deed  with  power  to  mortgagor  to  lease,  66 
of  superior  lease,  88 
of  settlement,  58,  128 
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BMHUAIA— continued. 
In  a  Settlekekt  : 
of  intended  marriage,  269 
of  transfer  to  trustees,  269 

of  settlement  on  marriage  of  parents,  279,  281,  303,  386 
of  settlement  on  former  marriage,  31 1 
of  state  of  trust  funds,  280 

of  conveyance  to  trustees  for  sale  by  deed  of  even  date,  303,  327 
of  assignment  of  mortgage  debt  to  trustees,  290 
of  strict  settlement  of  real  estate  of  eyen  date,  317,  325 
of  former  settlement  of  real  estate  and  disentailing  deed,  357  to  359 
of  policy  of  assurance,  276 

In  a  Charity  Deed  : 
of  deed  of  gift  of  almshouses,  418 
of  purchase  of  land  as  a  site  for  hospital,  422 
of  agreement  for  sale  with  approval  of  Charity  Commissioners,  435 
of  will  of  founder  of  charity,  437 

In  A  Wnx: 
of  settlement,  on  a  daughter's  marriage,  538 
of  a  deed  of  gift  of  land  to  a  charity,  614 

In  DisoiADfEB : 
of  will  or  settlement,  616,  617 

In  Appointment  of  new  Trustees  : 

of  settlement  and  changes  of  investments,  620,  623,  625,  634 

of  settlement  of  real  estate,  and  sales  and  purchases  under  powers, 

636  to  639 
of  previous  appointments  of  new  trustees,  627 
of  mortgage,  and  transfer  on  marriage,  631,  633 
of  appointments  to  children,  and  dealings  with  appointed  shares,  635 
of  will,  and  of  sale  and  conversion,  &c.,  of  estate,  649,  650 
of  disclaimer  deed,  650 

In  Disentailino  Asbttkances  : 
of  settlement  creating  entail,  658,  662 
of  will  creating  entail,  659,  660,  667,  668 
that  stock  has  not  been  laid  out  in  land,  661 
of  admission  of  protector  to  copyholds,  668 
of  deed  poll  giving  protector's  consent,  668 

In  Bonds: 
of  agreement  for  sale  of  an  annuity,  674 
of  agreement  to  sell  advowson,  and  annuity  until  vacancy,  675 
of  defect  in  title,  676 
of  loss  of  deed,  677 
of  partnership  articles,  678 
of  agreement  for  bond  of  resignation,  681 


} 
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EECITALS— eonftnwed. 
In  Beleases  : 
of  will,  and  execution  of  trusts  by  executors  and  tmsiees,  683,  684 
of  intestacy  and  admimstration,  687 
of  settlement  and  execution  of  trusts  by  trustees,  693 

Jk  Partnebship  Deeds: 
of  intended  introduction  of  son,  437 
of  arrangement  for  dissolution  of  partnership,  739,  743 
of  arrangement  on  purchase  by  surviying  partner  of  share  of  deoeased 
partner  in  a  brewery,  748  to  760 

RELEASES, 

by  residuary  legatees  to  executors  and  trustees,  683,  691 

where  daughter's  share  is  settled,  686 
by  next  of  kin  to  administrator,  687,  690,  691 
by  cestuis  que  triMt  to  trustees  of  a  settlement,  692 

to  retiring  trustees,  695 
of  land  from  legacy,  697 
by  executors  to  devisee  of  real  estate  charged  with  debts  and  legacies, 

698 
of  right  to  dower,  699 
of  power  of  revocation,  699 
of  actions  on  payment  of  costs,  701 

EENT-OHARGE.    See  Devise,  Powebb. 

limitations  of,  to  wife  for  pin-money  and  jointure,  345 
to  son  during  joint  lives  of  father  and  son,  360 

BESERVATION, 

of  rent  in  lease,  50,  54,  75 

of  sent  in  respect  of  insurance,  62 

of  royalty  for  cements  sold,  85 

of  penal  rent,  for  land  broken  up,  93 

of  certain  or  TniniimnTn  rent,  in  mining  lease,  107,  119,  133 

of  acreage  or  footage  rents  in  mining  lease,  108 

of  rents  by  weight  for  coal,  ironstone,  or  fireclay,  120,  132 

of  outstroke  rent,  120 

of  wayleave  rent,  120,  134 

of  water-course  or  air-course  rent,  121 

of  shaft  rent,  121 

of  surface  rent,  109,  122 

of  rent  for  bricks  manufactured,  140 

of  rent  for  stone  dug,  146 

of  rent  for  lime-kilns,  145 

of  timber  and  game  to  landlord,  91 

of  rights  to  lessor  in  mining  lease,  107,  119 
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SALE  AND  EXCHANOE.    See  Powbes. 

SCOTLAND, 

vill  inoluding  real  estate  in,  571 

SBPABATE  USE.    Sen  Tttwr. 

SEPARATION, 

deed  of,  between  biuband  and  wife,  397,  400 

SETTLEMENT, 

of  personal  estate  belonging  to  intended  Lusband,  268 
intended  wife,  272 

of  policy  of  aaeuranoe,  277 

of  rerereionary  personal  estate,  and  polioy  of  aaaurance,  281 

ditto,  where  wife  an  infant,  28a 

of  mortgage  debt,  and  personal  estate  iu  possession  and  reversion,  290 

of  sums  sectired  by  covenants  of  fathers  of  intended  husband  and 
wife,  297 

of  proceeds  of  land  and  personal  estate  in  possession  and  reversion, 
intended  wife  being  an  infant,  302 

on  second  marriage,  imder  power  contained  in  settlement  OQ  first 
marriage,  311,  315 

of  stock,  excluding  eldest  son,  317. 

for  the  benefit  of  issue  by  any  marriage,  319 

of  proceeds  of  sale  of  a  share  of  freeholds  and  leaseholds,  and  of  a 
portion  charged  on  real  estate,  327 

of  a  abate  of  proceeds  of  residuary  estate,  329 

of  personalty,  with  power  to  purchase  advowson,  332 

of  a  sum  of  money  invested  in  New  Zealand,  335 

of  freeholds  and  leaseholds  and  personal  estate  without  any  trust  for 
children,  338 

of  furniture,  341 

of  real  estate,  344 

of  real  estate,  subject  to  paramount  annuity,  355 

of  real  estete  by  father  and  son,  3S7 

of  jointure  and  portions,  by  owner  in  fee,  367 

of  jointure  and  portions  under  powers  by  tenaute  for  life  in  posses- 
sion and  remainder,  370  to  375 

by  a  registered  proprietor,  378 

post-nuptial,  of  a  sum  of  stock  on  wife  and  children,  382 

voluntary,  by  a  bachelor,  383 

80LI0IT0B, 

power  to  trustee,  to  charge  for  bumness  done,  272,  538 
deed  of  partnership  between,  727 
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TEUSTEES.    See  Appointment  of  New  Trustees. 
appointment  of,  in  will,  534 

additional,  by  codicil,  610 
Bubstitated,  609 

TEUSTS, 

In  a  Settlement  of  Personalty  : 
to  pay  income  to  husband  and  wife  successively  for  life,  269 

to  wife  and  husband  successively  for  life,  273 
to  husband  for  life,  subject  to  annuity  to  wife,  273 
during  joint  lives,  of  husband's  trust  funds  to  husband, 

and  of  wife's  trust  funds  to  wife,  292 
to  husband  for  life,  determinable  on  bankruptcy,  fto., 

298,  299 
discretionary,  for  hlisband  or  his  issue,  299 
discretionary,  for  widow  and  issue,  336 
for  issue  of  marriage  as  husband  and  wife  or  survivor  shall  appoint, 

and  subject  thereto  for  children  equally,  269,  270 
for  issue  of  second  marriage,  312,  315 
for  issue  except  eldest  son,  318 
for  issue  by  any  marriage,  319 
ultimate,  for  husband,  270 

for  appointees  or  next  of  kin  of  wife,  274 

as  to  husband's  trust  funds  for  husband,  and  as  to  wife's 

trust  funds  for  appointees  or  next  of  kin  of  wife,  293 
for  appointees  of  settlors,  300 

for  brothers  and  sisters  of  wife  or  their  issue,  according  to 
appointment,  300 
for  appointees  of  husband  and  wife,  and  subject  thereto  for  wife  and 
husband  successively  for  life,  then  for  wife  absolutely  or  her  ap- 
pointees or  next  of  kin  without  any  trust  for  children,  340 
of  sum  payable  in  redemption  of  policy,  278 
of  life  policy,  277 

to  retain  investments  or  convert,  277 
of  rents,  until  sale,  301,  305 
for  sale  of  freeholds,  301 
to  sell  share  of  freeholds  and  leaseholds,  323 
of  advowson  to  be  purchased  under  power,  332 
of  money  sent  out  to  New  Zealand  for  benefit  of  family  there,  335 

In  a  Settlement  of  Furniture  : 

as  wife  shall  appoint,  subject  thereto  for  wife  for  life,  then  for  her 
children,  and  if  no  child,  for  her  next  of  kin,  342 

for  wife  for  life,  then  husband  for  life,  then  children  according  to 
appointment  of  wife,  and  subject  thereto  equally,  and  if  no  child, 
for  wife  absolutely  or  her  appointees  or  next  of  kin,  343 
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TRUSTS— conHnued. 
Ik  a  Settlbment  of  Beaij  Estate  : 
of  term,  to  raise  portions,  and  interest,  and  ft-Tir>TiA.1  sums  for  miun- 

tenance,  349  to  351,  367 
of  term,  to  pay  annuity  haying  priority  over  settlement,  356 
of  accumulations  during  infancy  of  tenant  in  tail,  352 
of  copyholds  and  money  to  be  laid  out  in  land,  by  reference,  366 

In  Charity  Deed  : 
of  money  endowment  for  almshouse,  418 
of  land  purchased  as  site  for  hospital,  423 
of  land  given  for  a  cottage  hospital,  426 
of  land  purchased  by  trustees  of  institution,  428 
of  land  given  as  site  for  iron  church,  429 
of  building  and  land  sold  for  a  Nonconformist  chapel,  433 
of  school  house  conveyed  to  school  board,  439 

Ik  A  Will: 

to  sell  and  convert,  535 

to  pay  debts  and  legacies,  and  invest  residue,  535 

of  income  for  wife  for  life,  535 

for  wife  during  widowhood,  546 

of  annuity  for  wife,  after  second  marriage,  546 

for  issue  as  wife  shall  appoint,  545 

for  issue  as  wife  while  widow  shall  appoint,  546 

for  children  equally,  535 

ditto,  but  advances  to  be  brought  into  hotchpot,  548 

for  children  in  unequal  shares,  559 

for  children  of  two  marriages,  so  as  to  equalise  portions  under  settle- 
ment and  will,  568 

for  children  and  grandchildren,  per  stirpee,  54*7 

for  ditto,  shares  of  males  to  vest  at  twenty-five,  or  previous  death 
leaving  issue,  54*7 

of  share  of  son,  protected  against  creditors,  &c.,  554,  576 

of  daughters'  shares,  for  them  and  their  issue,  549,  551 

of  residue  for  eldest  son,  but  if  he  die  imder  twenty-one,  then  for  his 
children  attaining  twenty-one,  563 

of  residue  for  son,  subject  to  legacies  to  daughters,  552 

of  legacy  for  daughter  or  sister  and  her  issue,  541 

to  apply  income  for  benefit  of  lunatic  for  life,  541 

to  maike  allowance  to  an  improvident  person,  542 

to  carry  on  business,  with  special  clauses,  578,  579,  581 

for  sale  of  business,  with  option  to  sons  to  purchase,  585 

of  term,  to  raise  money  to  pay  debts,  &c.,  and  raise  portions,  566 

of  leasdiolds  for  persons  in  succession,  539 

of  copyholds  and  leaseholds  corresponding  with  usee  of  freeholds,  508  ^ 

of  plate,  &c.,  as  heirlooms,  509  ^^* 

of  person&lty  by  reference  to  proceeds  of  sale  of  freeholds,  510 
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UNDERLEASE, 

of  dwelling-house  and  garden,  62 

with  coyenants  by  underlessee  to  observe  all  the  coyenants  in  superior 

lease,  88 
provision  in,  enabling  underlessee  to  purchase  superior  term,  67 
licence  to  grant,  155 
to  assign,  157 
with  provisions  for  sale  of  fee  simple,  or  granting  further  term,  in 
case  of  sub-lessor  purchasing  or  acquiring  further  term,  151 


WARRANT  OF  ATTORNEY, 
to  confess  judgment,  772 
defeasance  indorsed  on,  774 
to  enter  up  satisfaction  of  judgment,  775 

WIFE.    See  Tbubtb,  Bequests. 

WILL, 

of  aU  to  wife  or  husband,  453 

of  aU  to  children,  who  are  adults,  556 

some  being  infants,  557 
of  residue  to  wife  and  children,  534,  545  to  553 
of  freehold,  copyhold,  and  personal  estate  for  children,  558 
giving  annuity  to  wife,  legacies  to  younger  children,  and  residue  to 

eldest  son,  562 
giving  house  and  land  to  infant  son,  and  residue  in  trust  for  vdfe  and 

children,  564 
of  real  estate  to  eldest  son  charged  with  annuity  to  wife  and  legacies 

to  yoimger  children,  565 
of  settled  fund  and  other  property  among  children  by  two  marriages, 

568 
of  a  bachelor,  giving  legacies  to  sisters  in  settlement,  residue  to 

brother,  569 
giving  residue  of  pure  personalty  to  charities,  570 
including  real  estate  in  Scotland  and  Australia,  571 
of  property  in  Engltind  and  America,  574 
of  a  trader,  with  directions  as  to  business,  578  to  583 
of  real  estate  to  sons  successively  in  tail  and  to  daughters  in  tail  in 

common,  and  of  personalty  to  children,  588 
of  real  estate  in  strict  settlement,  590 
of  farm  to  wife  for  life  and  then  to  son,  587 
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"WILL — corUinued, 

of  property,  with  special  proyisions  as  to  mortgages,  601 
of  a  married  woman,  under  a  power,  576 

of  a  tenant  for  life  in  remainder,  in  exercise  of  power  to  jointure  and 
charge  with  portions,  605 


YOUNGEE  CHILDEEN, 

settlement  of  personalty  on,  316 
charge  of  portions  for,  346  to  348 
ditto,  under  power,  370,  373,  375 
definition  of,  347,  364,  373,  375 


THE  END. 
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